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NOTE. 


This  volume  contains  the  opinions  delivered  in  March,  April, 
May  and  June,  1910.  It  contains  146  opinions  delivered  by  the 
Justices,  as  follow:  Johnston,  C.  J.,  22;  Burch,  J.,  19;  Mason, 
J.,  23;  Smith,  J.,  17;  Porter,  J.,  22;  Graves,  J.,  19;  Benson,  J., 
24.  Mr.  Chief  Justice  Johnston  dissented  in  one  case  (p.  679L). 
Mr.  Justice  Burch  rendered  a  dissenting  opinion  in  one  case 
(p.  158),  and  dissented  in  another  case  (p.  543).  Mr.  Justice 
Mason  rendered  an  opinion  specially  concurring  in  one  case 
(p.  636).  Mr.  Justice  Smith  rendered  a  dissenting  opinion  in 
one  case  (p.  845).  Mr.  Justice  Porter  rendered  opinions  spe- 
cially concurring  in  two  cases  (pp.  370,  637),  dissenting  opin- 
ions in  three  cases  (pp.  141,  475,  483),  and  dissented  in  another 
case  (p.  159).  Mr.  Justice  Graves  dissented  in  two  cases 
(pp.  159,  372).  Mr.  Justice  Benson  r^dered  dissenting  opin- 
ions in  two  cases  (pp.  371,  678).  Opinions  per  curiam  were  de- 
livered in  41  cases,  all  of  which  are  reported. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


SUPREME  COURT, 

STATE  OF  KANSAS. 


JANUARY  TERM,  1910. 


PRBS&rr: 


Bos.  WILLIAM  A.  JOHNSTC^,  CfflBP  Justice. 

Hm.  ROUSSEAU  A.  BURCS, 

Hon.  HSaiBY  F.  MASON, 

Hon.  CliARK  A.  SMITH, 

H<w.  SILAS  W.  PORTER, 

Him.  CHARLES  B.  GRAVES, 

Hon.  ALFRED  W.  BENSON, 


JVSTiGBS. 


HiLLis  S.  Mitchell,  as  Gttardian,  etc.,  Appellant,  v. 
S.  J.  ^LLY,  08  Administrator,  etc.,  et  al.,  AppeUees. 

No.  16,702. 
SYLLABUS  BY  THE  COURT. 

Peactice,  District  Court — Action  against  Sureties  and  Adndn- 
istratar  of  Ouardkm — Conversion — Settlement  in  Probate 
Court:  An  action  may  be  maintained  in  the  district  court 
against  the  administrator  of  a  guardian  who  converted  his 
ward's  money,  became  insolveit  and  died,  and  against  the 
sureties  on  tiie  guardian's  bond,  without  a  previous  settle- 
ment of  the  guardian's  accounts  in  the  probate  court. 

Aiq[)eal  fpom  Johnson  district  court;  Winfield  H. 
Sheldon,  judge.    Opinion  filed  March  12,  1910.    Re- 

/.  H.  Hindman,  and  John  T.  Little,  for  the  appellant 
versed. 

/.  O.  Pickering,  and  H.  L.  Burgess,  for  the  appellees. 

1—82  KAN. 
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Mitchell  V.  KeUy. 

' • / 

The  opinion  of  the  court  was  delivered  by 

Burgh,  J. :  The  question  in  this  case  relates  to  the 
liability  of  a  surety  on  the  bond  of  a  guardian  for 
minor  children.  The  petition  charged  that  a  deceased 
guardian  converted  money  belonging  to  his  wards  to 
his  own  use,  became  insolvent,  and  died  without  an  ac- 
counting. The  surety  on  the  bond  demurred  on  the 
ground  that  a  settlement  of  the  guardian's  accounts  in 
the  probate  court  is  a  condition  precedent  to  recovery 
against  him.  The  demurrer  was  sustained,  and  the 
present  guardian,  who  brought  the  action,  appeals. 

The  statute  relating  to  guardians  and  wards  ((Jen. 
Stat.  1901,  §§  3274-3305)  requires  that  the  property 
of  a  minor  shall  be  managed  by  a  guardian,  who  upon 
due  appointment  and  qualification  shall  take  charge  of 
it  for  that  purpose.    Section  3280  reads  as  follows : 

"Guardians  appointed  to  take  charge  of  the  property 
of  the  minor  must  give  bond,  with  surety  to  be  approved 
by  the  court,  in  a  penalty  double  the  value  of  the  per- 
sonal estate  and  of  the  rents  and  profits  of  the  real 
estate  of  the  minor,  conditioned  for  the  faithful  dis- 
charge of  their  duties  as  such  guardian  according  to 
law.  They  must  also  take  an  oath  of  the  same  tenor 
as  the  condition  of  the  bond." 

The  bond  given  in  this  case  was  conditioned  as  fol- 
lows: 

"The  condition  of  the  above  bond  is  that  if  Henry  A. 
Taylor,  guardian  of  the  estate  of  Leanna,  Richard  M. 
and  Edward  S.  Taylor,  minors,  shall  faithfully  dis- 
charge his  duties  as  guardian,  according  to  law,  account 
for,  pay  and  deliver  all  money  and  property  of  said 
estate,  and  perform  all  other  things  touching  said 
guardianship  required  by  law,  or  the  order  or  decree  of 
any  court  having  jurisdiction,  then  the  above  bond  to 
be  void,  otherwise  to  remain  in  full  force." 

The  very  situation  which  this  bond  was  given  to  meet 
is  presented.  The  guardian  used  up  the  money  of  his 
infant  wards,  is  dead,  and  left  no  estate  from  which 
they  may  be  reimbursed.    His  sureties  must  pay,  and 
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the  enforcement  of  their  liability  ought  not  to  be  fet- 
tered by  rules  based  upon  any  considerations  except 
those  of  substance. 

The  district  court  possesses  both  law  and  equity 
powers,  which  may  be  exercised  in  the  same  proceeding. 
It  has  general  jurisdiction  to  investigate  accounts  and 
to  ascertain  and  declare  balances  due,  and  it  possesses 
the  common-law  powers  always  exercised  by  chancery 
courts  to  settle  guardians'  accounts.  Its  methods  and 
rules  of  procedure  are  as  well  calculated  to  attain  just 
results  as  are  those  of  the  probate  court.  A  finding  of 
a  balance  due  from  the  defunct  guardian  and  of  facts 
makmg  the  equivalent  of  a  default  must  precede  a  judg- 
ment holding  the  surety  liable.  It  is  no  detriment  to 
the  surety  that  he  is  a  party  to  the  preliminary  inquiry 
and  may  actively  participate  in  it.  There  is  no  statute 
forbidding  the  district  court  to  act,  and  why  should  it 
refuse  to  do  so?  The  only  reason  offered  is  that  by  an- 
alogy the  procedure  usually  followed  in  cases  of  de- 
faulting executors  and  administrators  should  be 
adopted.  The  analogy  is  destroyed  by  this  fact :  Ad- 
ministration is  a  definite  proceeding  to  a  definite  end — 
the  collection  of  assets,  the  payment  of  debts,  and  the 
distribution  of  the  residue.  To  accomplish  this  purpose 
the  probate  court  has  full  possession  of  the  entire  sub- 
ject matter.  All  results  are  to  be  worked  out  there,  and 
to  invoke  the  jurisdiction  of  the  district  court  with 
reference  to  the  estate's  accounts  is  to  interfere  with 
the  due  and  orderly  conduct  of  a  pending  proceeding. 
In  no  sense  is  this  true  in  cases  of  guardianship  ter- 
minated by  the  death  of  the  guardian.  The  guardian 
is  a  managing  agent  for  his  ward,  nobody  is  interested 
in  his  conduct  except  the  ward,  and  his  duty  is  pri- 
marily to  account  to  the  ward  rather  than  to  the  court. 
This  fact  is  made  clear  by  the  omission  from  the  statute 
of  any  provision  for  a  final  settlement  as  of  the  estate 
of  a  deceased  person.  The  ward,  on  reaching  his  ma- 
jority, may  settle  with  the  guardian  as  he  pleases. 
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When  the  guardian  dies  the  trust  does  not  pass  to  his 
executor  or  administrator.  His  personal  representative 
stands  toward  the  ward  as  any  third  person  having 
money  or  property  of  the  ward  in  his  possession.  There 
is  noUiing  like  a  pending  caiise  before  the  probate  court 
to  be  broken  into,  and  no  substantial  reason  is  apparent 
why  the  new  guardian  may  not  bring  his  action  in  the 
district  court.  The  authorities  are  divided  upon  this 
question  (21  Cyc.  240) ,  and  the  court  adopts  tiie  view 
which  seans  to  accord  best  with  the  statutes  and  legal 
policy  of  this  state. 

In  all  other  >  respects  the  action  was  well  brought. 
The  record  shows  that  the  original  petition  was  railed 
and  then  amended  by  interlineation  so  that  the  certifi- 
cate to  the  transcript  is  not  impeached.  The  fact  that 
one  of  the  minors  became  of  age  after  judgment  does 
not  abate  the  proceeding  here.  The  motion  to  dismiss 
is  denied  and  the  judgment  of  the  district  court  is  re- 
versed, with  direction  to  overrule  the  demurrer  to  the 
petition. 


J.  A.  Edson,  as  Receiver,  etc.,  Appellemt,  v.  The  City 
OF  Olathe,  Appellee. 

No.  16,202. 
SYLLABUS  BY  THE  COURT. 

Damages — Liability  of  a  City — Miaf^oBances  of  OffUera  Acting 
in  a  Governmental  Capacity.  The  state  does  not  guarantee 
the  judgment  or  fidelity  of  its  officers  and  agents  in  their  con- 
duct of  political  affairs,  and  municipal  corporations,  erected 
for  purposes  of  local  government,  are  not  liable  for  misfeas- 
ances of  their  officers  when  acting  in  a  governmental  capac- 
ity with  respect  to  matters  of  general  public  concern.  The 
principle  of  respondeat  superior  does  not  apply  in  such 


Appeal  from  Johnson  district  court;  Winpield  H. 
Sheldon,  judge.    Opinion  denying  a  rehearing,  filed 
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March  12,  1910.    (For  original  opinion  see  Edson  v. 
Olathe,  81  Kan.  828.) 

A.  F.  Hvnt,  jr.,  F.  R.  Ogg,  S.  D.  Scott,  and  S.  T. 
Seaton,  for  the  appellant. 

C.  L.  Randall,  city  attorney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  original  opinion  (81  Kan.  328) 
shows  t^t  the  cause  of  action  presented  by  the  petition 
was  based  on  the  passage  of  the  repealing  ordinimce. 
This  position,  it  was  said,  was  finally  abandoned  in  this 
court,  and  error  was  predicated  upon  a  theory  not  em- 
braced in  the  petition.  In  a  petition  for  a  rehearing  it 
is  said  the  plaintiff  did  not  abandon  the  claim  that  the 
passage  of  the  repealing  ordinance  gave  a  cause  of  ac- 
tion. The  court  accepted  and  acted  upon  the  declara- 
tion of  counsel  for  the  plaintiff  made  in  an  addendum  to 
the  reply  Inlef  which  reads  as  follows : 

'The  plaintiff  in  this  case  does  not  rdy  on  the  pas- 
sage of  the  ordinance  as  a  cause  of  action,  but  on  the 
ministeridl  act  of  publication,  imd  the  subsequent  re- 
pudiation of  the  contract  by  the  city  and  its  arbitrary 
refusal  to  proceed  with  the  contracts  [and]  approve  its 
bonds  and  plans,  without  which  the  plaintiff  could  not 
lawfutty  ^iter  upon  the  streets." 

The  italics  are  those  of  the  brief-maker. 

Ordinarily  the  court  must  decline  to  give  its  opinion 
upon  questions  which  have  been  withdrawn  from  its 
consideration.  Since,  however,  in  this  instance  the 
only  cause  of  action  stated  in  the  petition  was  for  the 
passage  of  the  repealing  ordinance,  and  the  petition 
for  a  rehearing  indicates  a  desire  for  a  ruling  upon  the 
suflSciency  of  the  petition  in  its  true  aspect,  the  court 
will  state  its  views. 

In  passing  the  repealing  ordinance  the  mayor  and 
council  were  for  the  time  the  legal  equivalent  of  the 
legislature  of  the  state  of  Kansas.  The  repealing  ordi- 
nance was  a  public  law  promulgated  by  the  sovereign 
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authority  of  the  state.  No  private  proprietary  cor- 
porate function  or  interest  of  the  city  was  involved. 
The  purely  local  good  of  the  community  was  a  desidera- 
tion  only  as  it  was  a  part  of  the  general  public  welfare. 
The  constitution  of  the  United  States  is  a  paramount 
law  of  the  land.  The  state  legislature  and  its  agent 
and  representative  in  this  matter,  the  city  legislature, 
were  bound  to  observe  that  law.  From  the  face  of  the 
petition  it  appears  the  city  did  not  do  this  and  that, 
consequently  the  repealing  ordinance  was  void.  If 
proper  application  had  been  made  to  any  court  of  the 
state  having  jurisdiction  the  ordinance  would  have 
been  adjudged  to  be  a  nullity,  and  all  the  officers  and 
agents  of  the  city  would  have  been  restrained  and  en- 
joined from  enforcing  the  ordinance  and  from  disturb- 
ing the  plaintiff  in  the  enjoyment  of  its  franchise 
rights.  Besides  this,  any  person  acting  under  the  war- 
rant of  the  void  ordinance  who  trespassed  upon  the 
plaintiffs  rights  would,  in  a  proper  action,  be  adjudged 
to  pay  the  damages  he  occasion^.  But  the  law  of  this 
state  affords  the  plaintiff  no  other  remedies.  The  state 
does  not  guarantee  the  judgment  or  fidelity  of  its  gov- 
ernmental officers  and  agents  in  their  conduct  of  polit- 
ical affairs,  and  municipal  corporations,  erected  for 
purposes  of  local  government,  are  not  liable  for  mis- 
feasances of  their  officers  when  acting  in  a  govern- 
mental capacity  with  respect  to  matters  of  general 
public  concern.  The  principle  of  respondeat  superior 
does  not  apply  in  such  cases.  Therefore  the  petition 
fails  to  state  a  cause  of  action. 

Other  matters  presented  by  the  petition  for  a  rehear- 
ing require  no  further  notice,  and  the  petition  is  denied. 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910. 

Mercantile  Co.  y.  Stiefel. 


The  Salina  Mercantile  Company,  Appellee,  v. 
SiGMUND  Stiefel  et  al.,  Appellants. 

Na  16»280. 
SYLLABUS  BY  THE  COURT. 

1.  Corporations — Dividends  out  of  Invested  Capital  Induced  by 
Willful  Deceit  of  Stockholders — lAahility  of  Stockholders. 
Where  the  directors  of  a  corporation  intend  to  distribute  only 
its  accrued  profits,  but  a  stockholder,  by  willfully  deceiving 
them  as  to  the  surplus  on  hand,  induces  them  to  declare  and 
pay  a  dividend  the  effect  of  which  is  to  reduce  the  amount  of 
the  invested  capital,  he  thereby  fraudulently  obtains  from  the 
comi>any  the  sum  by  which  his  own  share  in  the  distribution 
has  been  increased  by  such  misrepresentation;  and  is  liable  to 
it  in  at  least  that  amount 

2.  Fraud — Joint  Wrongdoers — Authorization  or  Adoption  of  An- 
other's Act.  Where  several  stockholders  unite  in  the  per- 
petration of  such  a  fraud  they  are  liable  jointly  to  the  extoit 
of  the  total  excess  received  by  all. 

8.  Corporations — Consent  of  Minority  of  Directors  to  Excessive 
Dividend  Procured  by  Deceit  of  Majority,  Where  the  partici- 
I>ants  in  such  a  fraud  constitute  a  majority  of  the  board  of 
directors,  and  by  deceiving  in  the  manner  indicated  the  other 
m^nbers  induce  their  concurrence  in  the  declaration  of  such 
an  excessive  dividend,  the  situation  presented  is  the  same  as 
though  the  conspiring  stockholders,  not  being  themselves 
directors,  had  so  misled  the  entire  membership. 

Appeal  from  Saline  district  court;  Rollin  R.  Rees, 
judge.      Opinion  filed  March  12,  1910.    Affirmed. 

T.  L.  Bond,  and  R.  A.  Lovitt,  for  the  appellants. 
Z.  C.  MiUikin,  C.  W.  Burch,  and  B.  I.  Litowich,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Sigmund  Stiefel  and  Pauline  Rothschild 
appeal  from  a  judgment  rendered  in  an  action  brought 
against  them  by  the  Salina  Mercantile  Company,  a 
Kansas  corporation.  The  principal  controversy  is 
whether  the  petition  stated  a  cause  of  action.    Its  sub- 
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*stantial  allegations,  so  far  as  necessary  for  the  de- 
termination of  this  question  in  its  general  aspect 
(leaving  some  special  features  of  the  matter  to  be  con- 
sidered later),  were  as  follow: 

The  corporation  had  an  authorized  capital  of  $40,000, 
of  which  $37,000  was  paid  up.  The  defendants  were 
stockholders.  For  purposes  of  their  own  they  wished  a 
dividend  to  be  declared  in  excess  of  the  accrued  profits 
of  the  business.  To  accomplish  thfe  result  they  repre- 
sented to  the  directors  that  there  was  a  surplus  on 
hand  of  $26,148.90 — ^that  is,  that  the  assets  of  the  com- 
pany exceeded  its  paid  up  capital  by  that  amount.  In 
fact  the  surplus  was  only  $20,148.90,  the  merchandise 
being  worth  $53,818.90,  and  other  property  bringing 
the  total  assets  up  to  $67,148.90.  The  defendants 
knew  the  actual  value  of  the  merchandise,  but  to  gain 
their  end  falsely  represented  to  the  directors  that  an 
invoice  which  had  just  been  taken  showed  it  to  be  worth 
$59,818.90— a  "padding"  of  $6000.  The  directors,  be- 
lieving the  misrepresentation,  and  relying  upon  it,  dis- 
tributed among  the  stockholders  $26,148.90,  supposing 
the  company  to  have  that  amount  in  excess  of  the 
capital  invested,  when  in  fact  it  had  but  $20,148.90. 
By  virtue  of  the  deception  the  defendants  received 
$4000  in  excess  of  what  their  share  would  have  been 
had  only  the  real  surplus  been  divided,  and  the  plaintiff 
asked  and  obtained  judgmait  for  this  amount. 

The  substance  of  the  plaintiffs  claim  is  that  the  de- 
fendants by  means  of  {alse  representations  induced  it 
to  pay  out  money  which  otherwise  it  would  not  have 
parted  with.  It  also  maintains  that  the  dii^ectors  had 
no  power  to  distribute  any  amount  beyond  the  actual 
surplus,  because,  "with  the  exception  of  dividends  in 
liquidation,  dividends  can  be  declared  and  paid  only 
where  there  are  profits  to  divide."  (10  Cyc.  551.)  The 
defendants  insist  that  the  rule  quoted  is  solely  for  the 
protection  of  creditors,  and  that  if  a  corporation  owes 
no  debts  its  directors  may  without  doing  it  a  wrong 
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divide  any  or  all  of  its  assets  among  the  stockholders^ 
since  this  would  merely  be  restoring  the  property  to  its 
real  owners.    Obviously,  however,  each  stockholder  has  "^ 
an  interest  in  the  preservation  of  his  investment  in  its 
integrity.    He  is  entitled  to  all  the  advantages  of  his  ^ 
venture — ^not  merely  to  a  return  of  his  money.    And  ^ 
the  text-writers  agree  that  for  this  reason  the  payment 
of  any  part  of  a  dividend  out  of  the  capital  stock  is  an 
invasion  of  his  rights.    In  volume  1  of  the  second  edi- 
tion of  Morawetz  on  Private  Corporations,  section  276,. 
it  is  said : 

"E!very  shareholder  in  a  corporation  is  entitled  to 
have  the  capital  preserved  unimpaired,  for  the  purpose 
of  canying  on  the  business  for  which  the  company  was 
formed.  Dividends  can  be  paid  only  out  of  profits ;  and 
any  attempt  to  distribute  capital  in  the  shape  of  divi- 
dends will  be  enjoined  by  a  court  of  chancery,  upon 
application  of  a  dissenting  member.'' 

(See,  also,  2  Cook,  Corp.,  6th  ed.,  §§  546,  547 ;  Taylor, 
Priv.  Corp.,  5th  ed.,  §  565;  2  aark  &  Marshall,  Priv. 
Corp.  §519;  4  Thompson,  Corp.,  2d  ed.,  §3660;  10 
Cyc.  551.) 

Nevertheless  we  find  no  instance  of  a  court  holding 
a  dividend  illegal  because  encroaching  upon  the  capital 
stock,  except  where  an  express  provision  of  the  statute 
was  violated  or  the  security  of  creditors  was  drawn  in 
question.  But  the  plaintiff's  case  does  not  rest  upon  the 
question  of  capacity.  Assuming  that  where  all  the  per-- 
sons  concerned  know  the  actual  facts  and  agree  to  the 
action  taken  the  directors  of  a  corporation  may  law- 
fully declare  a  dividend  somewhat  in  excess  of  the  ac- 
crued profits,  the  assumption  falls  far  short  of  justify- 
ing the  conduct  charged  against  the  defendants.  Grant- 
ing that  it  may  sometimes  be  lawful  for  directors  to 
declare  a  dividend  made  up  in  part  of  the  invested  cap- 
ital, the  act  is  unnatural  and  unusual.  According  to 
the  allegations  of  the  petition  the  directors  in  this  case 
had  no  thought  of  exercising  that  power  if  they  pos- 
sessed it.    Plainly  their  purpose  was  not  to  impair  the 
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capital,  but  to  distribute  the  accumulated  earnings. 
They  consented  to  divide  $26,148.90  only  because  they 
understood  that  to  be  the  surplus.  If  they  had  known 
the  real  facts  they  would  have  limited  the  amount  to 
$20,148.90.  Thus  by  a  willfully  false  statement  they 
were  induced  to  pay  out  $6000  of  the  corporation's 
funds — ^to  diminish  the  working  capital  by  that  amount, 
innocently  and  ignorantly.  Such  an  impairment  of  its 
resources — ^unintentional  on  its  part — ^might  be  a  se- 
.  rious  injury  to  it.  Whether  that  result  followed  in  fact 
is  not  important.  The  company  was  induced  by  false 
pretenses  to  pay  out  money  that  it  would  otherwise 
have  retained  for  use  in  its  business.  That  the  money 
went  to  its  own  stockholders  does  not  alter  the  case,  for 
it  has  an  entity  of  its  own.  True,  a  stockholder  who 
by  fraud  procures  the  declaration  of  an  excessive  divi- 
dend might  seem  to  have  nothing  to  gain,  because  his 
stock  would  become  less  valuable  just  in  proportion  as 
the  corporation  was  defrauded.  But  he  might  have 
special  reasons  for  wishing  to  obtain  at  once  a  larger 
cash  payment  than  he  was  entitled  to,  and  at  all  events 
this  consideration  could  not  affect  the  right  of  the  cor- 
poration to  demand  redress  for  the  wrong  perpetrated 
upon  it.  The  paid-up  capital  of  a  corporation  is  con- 
tributed on  the  theory  that  the  amount  raised  is  neces- 
^sary  to  its  efficient  operation.  It  does  not  follow  that  if 
a  part  of  it  is  returned  to  the  subscribers  the  general  loss 
to  all  by  the  impaired  efficiency  of  the  company  is  fully 
compensated  by  the  share  each  individually  receives  in 
the  distribution.  We  conclude  that  the  petition  stated 
a  cause  of  action,  upon  the  ground  that  where  the  di- 
rectors of  a  corporation  intend  to  distribute  only  its  ac- 
crued profits,  and  a  stockholder  by  willfully  deceiving 
them  as  to  the  surplus  on  hand  induces  them  to  declare 
and  pay  a  dividend  the  effect  of  which  is  to  reduce  the 
amount  of  the  invested  capital,  he  thereby  fraudulently 
obtains  from  the  corporation  the  sum  by  which  his  own 
share  in  the  distribution  has  been  increased  by  such 
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misrepresentation,  and  is  liable  to  it  in  at  least  that 
amount. 

In  Judge  Seymour  D.  Thompson's  article  on  "Cor- 
porations" in  volume  10  of  the  Cyclopedia  of  Law  and 
Procedure,  at  page  549,  it  is  said : 

"If  a  dividend  has  been  illegally  declared  in  the  sense 
that  its  declaration  is  tdtra  vires,  as  where  it  is  a  divi- 
dend out  of  assets  when  there  is  no  surplus  to  divide, 
then  it  seems  that  it  may  be  rescinded  by  the  corpora- 
tion even  after  it  has  been  paid,  and  that  the  corpora- 
tion may  recover  it  of  the  shareholders  as  so  much 
money  paid  to  their  use  under  a  mutual  mistake.  It 
has  been  well  reasoned  that  shareholders  among  whom 
assets  of  the  corporation  have  been  distributed  by  its 
officers,  without  authority  from  the  corporation,  or 
when  acting  outside  the  scope  of  their  ordinary  powers, 
are  technically  at  least  guilty  of  a  conversion  of  such 
assets.'' 

If  money  paid  to  a  stockholder  under  such  circum- 
stances may  be  recovered  as  a  payment  made  under  a 
mutual  mistake,  or  upon  the  theory  of  a  technical  con- 
version, there  are  stronger  grounds  for  the  recovery  of 
the  proceeds  of  an  excessive  dividend  made  under  an 
erroneous  understanding  of  the  real  situation,  induced 
by  the  willful  deceit  of  some  of  the  beneficiaries.  It  is 
true  that  the  cases  by  which  the  text  quoted  is  sup- 
ported turn  upon  the  duty  of  the  corporation  to  pro- 
tect the  rights  of  creditors,  but  certainly  the  protection 
of  its  own  members  is  just  as  important  and  just  as 
capable  of  enforcement  by  an  action  brought  in  the  cor- 
porate name. 

A  special  feature  of  the  case  as  set  out  in  the  petition 
requires  now  to  be  noticed.  The  corporation  had  but 
three  directors.  The  defendant  Stiefel  was  one.  E. 
Rothschild,  the  husband  of  the  other  defendant,  and 
her  agent  in  all  matters  connected  with  the  company, 
was  the  second.  B.  A.  Litowich  was  the  third.  Ac- 
cording to  the  plaintiff's  allegations  E.  Rothschild,  act- 
ing in  behalf  of  his  wife,  was  a  party  to  the  fraud.  As 
he  and  Stiefel  constituted  the  majority  of  the  board  it 
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is  obvious  that  they  could  have  controlled  its  action  at 
their  pleasure  and  in  one  sense  can  not  be  said  to  have 
misrepresented  matters  to  its  members.  But  they  are 
alleged  to  have  deceived  the  third  member,  Litowich, 
and  thereby  procured  his  cooperation  in  declaring  the 
dividend.  A  deception  practiced  upon  him  under  the 
circumstances  was  the  same  in  legal  effect  as  though 
practiced  upon  the  board.  The  other  two  members 
could  not  have  held  a  valid  meeting  without  giving  him 
an  opportunity  to  be  present.  Perhaps  he  could  not 
have  prevented  their  action  if  they  had  seen  fit  to  out- 
vote him,  but  he  was  entitled  to  be  heard  with  a  knowl- 
edge of  the  real  facts.  Had  he  known  the  truth  he 
might  have  been  able  to  dissuade  them  from  their 
project.  He  might  in  various  ways  have  at  least  at- 
tempted to  prevent  the  consummation  of  the  fraud. 
The  deception  practiced  on  him  may  therefore  fairly 
be  said  to  have  caused  the  action  of  the  board.  Pro- 
curing his  acquiescence  in  the  plan  proposed,  by  false 
representations  as  to  the  state  of  the  business,  was  to 
all  intents  and  purposes  procuring  the  action  of  the 
board  by  that  means. 

Another  phase  of  the  case  as  stated  in  the  petition 
serves  to  supply  a  possible  motive  for  the  fraud  alleged^ 
The  370  shares  of  the  company  were  held  as  follows: 
Stief  el,  22;  Pauline  Rothschild,  188;  E.  Rothschild,  1; 
Litowich,  159.  By  an  arrangement  between  all,  how- 
ever, it  was  agreed  that  the  earnings  in  excess  of  7  per 
cent  per  annum,  instead  of  being  distributed  in  propor- 
tion to  the  amount  of  stock  held,  should  be  divided 
equally  between  Stiefel,  Pauline  Rothschild  and  Lito- 
wich. The  dividend  in  question  included  the  earnings 
of  three  years,  and  therefore  an  amount  equal  to  21 
per  cent  of  the  capital,  or  $7770,  was  distributed  pro- 
portionately to  the  ownership  of  the  stock.  The  re- 
mainder, including  the  excess  of  $6000,  was  divided 
according  to  the  special  agreement.  Therefore  the  de- 
fendants received  two-thirds  of  this  $6000  of  the  capital 
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stock,  only  about  57  per  oent  of  which  they  had  c(hi- 
tributed.  The  evidence  suggested  a  further  motive,  as 
it  tended  to  show  timt  the  defoidants  at  the  time  of  the 
tnmsaction  had  made  plans  which  wiere  afterward  car- 
ried out  for  the  sale  of  their  stock.  There  was  also  evi- 
d^ice  that  the  capital  of  the  corporation  was  soon  in- 
creased, a  matter  'v^ueh  perhaps  had  some  bearing  as 
indicatmg  tixat  the  situation  did  not  caU  for  a  redaction 
of  the  amount  invested. 

Hie  evidence  showed  that  tiie  action  ci  the  directors 
was  approved  by  a  unanimous  vote  at  a  stoekholdars' 
meeting,  but  this  does  not  affect  the  rights  of  the  par- 
ties, for  any  decepti<m  practiced  upon  Litowich  as  a 
director  necessarily  affected  his  conduct  as  a  stock- 
holder as  wdl. 

The  defendants  asked  to  have  the  petition  made  more 
definite  as  to  the  character  of  the  fraud  charged,  and 
now  complain  of  the  denial  of  that  motion.  We  think 
the  allegations  as  already  indicated  were  sufficiency 
specific  Complamt  is  made  that  there  was  an  entire 
failure  of  proof,  eithar  that  the  invoice  was  incorrect, 
or,  if  so,  tiiat  the  defendants  knew  it.  No  particular 
item  of  the  invoice  was  shown  to  be  wrong,  but  there 
was  testinxmy  regarding  the  business  done  in  previous 
years,  and  the  general  appearance  of  the  stock  of  dry 
goods,  from  which  the  jury  might  reasonably  have  in- 
ferred tihat  the  value  of  the  merchandise  in  that  depart- 
ment must  have  been  overstated  by  substantially  the 
amount  claimed  in  the  petition.  There  was  also  testi- 
mony which  if  it  was  credible — and  that. was  for  the 
jury  to  determine — ^tended  to  show  a  substitution  of  a 
different  book  for  one  of  those  used  in  making  the  in- 
voice. We  can  not  say  that  there  was  an  entire  failure 
of  the  evidence  to  support  the  allegations  of  the  peti- 
tion. The  principle  is  invoked  that  to  sustain  a  charge 
of  fraud  positive  proof  must  be  offered.  The  applica- 
tion of  that  test,  however,  is  for  the  trial  court.  Here 
the  only  inquiry  open  is  whether  the  finding  of  the  jury 
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is  supported  by  any  substantial  evidence.  {Wooddell 
V.  AUhrecht,  80  Kan.  736.) 

The  defendants  argue  that  they  were  not  jointly 
liable,  especially  for  the  reason  that  Pauline  Rothschild 
could  not  be  held  for  a  larger  amount  than  she  received, 
inasmuch  as  she  was  not  responsible  for  any  misconduct 
of  her  husband  while  he  was  acting  as  a  director  of 
the  company.  The  essence  of  the  offense  charged,  how- 
ever, was  not  merely  that  Stiefel  and  E.  Rothschild  as 
directors  declared  an  illegal  dividend,  but  that  for  the 
sake  of  a  benefit  to  accrue  to  the  defendants  as  stock- 
holders they  fraudulently  misrepresented  the  condition 
of  the  company  so  as  to  make  such  dividend  appear  to 
be  natural  and  proper,  and  to  procure  the  consent  of 
Liitowich  thereto.  In  this  phase  of  the  matter,  if  the 
plaintiff's  allegations  are  true,  E.  Rothschild  acted  as 
the  agent  of  his  wife,  and  she  was  answerable  for  the 
fraud  which  he  committed  while  acting  within  the 
scope  of  his  authority.  (20  Cyc.  85.)  The  damages 
recovered  being  based  upon  a  willful  tort,  in  the  per- 
petration of  which  the  defendants  cooperated,  their 
liability  was  joint. 

One  of  the  defendants  accepted  certain  notes  in  part 
payment  of  the  dividend,  Knd  it  was  suggested  that 
there  should  have  been  proof  of  their  value.  The  dec- 
laration of  the  dividend  was  admitted,  and  the  question 
whether  its  amount  was  excessive  was  not  affected  by 
the  consent  of  a  stockholder  to  accept  as  his  share  some- 
thing else  in  lieu  of  money. 

Various  portions  of  the  instructions  are  complained 
of,  but  the  objections  made  raise  substantially  the  ques- 
tions of  law  already  discussed.  The  judgment  is  af- 
firmed. 

Costs  will  be  allowed  for  but  two-thirds  of  the  coun- 
ter abstract,  substantially  one-third  of  it  being  made  up 
of  pleadings,  instructions  and  findings  which  had  al- 
ready been  printed  in  full  in  the  abstract. 

BURCH,  J.,  not  sitting. 
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The  City  op  Newton,  Appellee,  v.  H.  F.  Toevs, 
Appellant. 

No.  16,802. 
SYLLABUS  BY  THE  COUBT. 

1.  EviDENCB — Taken  before  a  Referee — Procedure  to  Obtain  a 
Review  by  the  Trial  Court,  A  party  desiring  to  have  the 
evidence  which  has  been  taken  in  a  trial  before  a  referee  re- 
viewed by  the  district  court,  to  determine  whether  it  supports 
the  findings,  should  have  a  bill  of  exceptions  containing  such 
evidence  allowed  by  the  referee;  and,  if  it  is  necessary  to  do 
so,  should  apply  to  the  referee  for  time  to  prepare  excep- 
tions. 

2.  : —  Same.    If  there  is  not  sufficient  time,  or  opportunity 

is  not  given  to  make  such  application  to  the  referee,  it 
should  be  made  to  the  court,  and  for  the  purpose  of  having 
such  exceptions  allowed  by  the  referee  the  court  may  direct 
the  report  to  be  held,  or,  if  filed,  to  be  referred  back  to  the 
referee;  or  the  court  might  order  the  referee  to  report  the 
evidence. 

3.  Review  by  the  Supreme  Court — Testimony  Not  Re- 
viewed by  District  Court,  Evidence  taken  before  a  referee 
but  not  brought  before  the  district  court  can  not  properly  be 
reviewed  in  this  court  to  determine  whether  it  supports  the 
findings  of  the  referee,  but  upon  an  examination  of  that  part 
of  it  which  is  abstracted  it  is  found  to  support  the  findings  to 
wliich  it  relates. 

Appeal  from  Harvey  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  March  12,  1910.    Affirmed. 

statement. 

The  defendant  was  treasurer  of  the  city  of  Newton 
from  April,  1893,  to  May,  1905.  He  was  sued  for  an 
amount  alleged  to  be  due  to  the  city  because  of  errors, 
omissions  and  incorrect  charges  in  his  accounts.  A 
trial  before  a  referee  resulted  in  a  judgment  against 
him,  from  which  he  appeals. 

The  referee  resided  in  Hutchinson.  The  defendant's 
attorney  resided  in  Newton.    On  December  13  the  de- 
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fev  'ant  received  a  notice  by  mail  from  the  referee  that 
iiis  report  would  be  filed  on  the  16th  day  of  that  month 
at  Newton,  and  a  copy  of  the  report  was  enclosed  with 
the  notice.  On  the  next  day  he  sent  his  objections  and 
exceptions  to  the  referee  by  mail,  which  the  referee 
mailed  to  the  clerk,  the  report  having  been  sent  to  the 
clerk  before  the  exceptions  were  received.  The  ex- 
ceptions were  principally  upon  the  ground  that  the  evi- 
<lence  did  not  sustain  the  findings.  December  15  was 
Sunday.  The  report  was  filed  on  the  16th.  On  De- 
cember 17  the  defendant's  attorney  filed  a  motion  in 
court  to  set  aside  the  report,  embodying  the  same  ob- 
jections stated  in  the  exceptions  sent  to  the  referee, 
together  with  his  affidavit  showing  that  voluminous 
testimony  had  been  taken  on  the  trial  by  three  st^iog- 
raphers,  one  being  the  official  court  stenographer,  and 
that  transcripts  of  the  evidence  could  not  be  obtained 
in  less  than  two  weeks.  On  December  18  the  court  con- 
vened, and  on  the  application  of  the  defendant  contin- 
ued the  hearing  of  the  motion  to  set  aside  the  report,  as 
well  as  a  motion  of  the  plaintiff  to  confirm  it,  until  Janu- 
ary 9.  On  January  8  the  defendant  filed  another  mo- 
tion to  set  aside  the  report,  for  the  reason  that  no  time 
had  been  given  by  the  referee  to  prepare  a  bill  of  ex- 
ceptions before  filing  it.  This  reason  was  not  included 
in  his  first  motion,  nor  in  the  exceptions  mailed  to  the 
referee.  On  January  9  the  defendant  filed  another  ap- 
plication for  a  continuance  of  all  the  pending  motions, 
^'to  give  time  to  procure  from  the  stenographer  a  com- 
plete transcript  of  the  evidence,  .  .  .  with  the  ex- 
hibits offered,  .  .  .  and  file  the  same  with  the 
clerk."  He  offered  the  testimony  of  his  attorney  in 
support  of  this  application,  showing  the  receipt  of  the 
notice  from  the  referee,  his  action  thereon,  and  his 
efforts,  after  receiving  notice  from  the  referee,  to  pro- 
cure transcripts  of  tiie  testimony,  which  transcripts 
had  not  yet  been  completed.    On  cross-examination  it 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910. 17 

Newton  v.  Toevs. 

was  shown  that  he  did  iu>t  ai^ly  to  the  referee  for  time 
to  prepare  a  bill  of  exceptions  embodying  the  testimony, 
the  witness  stating  that  he  did  not  have  time  to  do  so. 
The  continuance  was  refused,  the  report  confirmed,  and 
judgment  was  entered  thereon.  A  moticm  to  set  aside 
the  finding  and  f<Hr  a  new  trial  was  denied.  The 
defendant  asked  for,  and  was  srranted,  time  until  Feb- 
ruary 11  in  which  to  prepare  a  bill  of  exceptions.  The 
bill  oi  exceptioiis  was  allowed  and  filed  on  that  day,  but 
it  did  not  contain  any  of  the  evidmice  taken  on  the  triaL 
The  time  for  making  a  case  for  the  supreme  court  was, 
upon  the  application  of  the  defendant,  extended  to  the 
l&th  day  of  May,  1908.  On  that  day  the  defendant 
filed  a  transcript  of  tbe  notes  of  the  three  stenograph- 
ers, each  of  whom  had  taken  a  part  of  the  testimony 
before  the  referee.  The  official  steno^prapher  certified 
to  the  part  so  taken  by  him,  as  provided  by  section  1 
of  chapter  320  of  the  Laws  of  1905.  The  other  stenog- 
raphers certified  to  the  parts  taken  by  them  respec- 
tively. On  the  same  day  the  defendant  served  notice 
cm  the  plaintifTs  attorney  of  the  filing  of  such  tran- 
scripts, and  also  presented  to  the  judge,  in  pursuance 
to  a  notke  previously  given,  a  purported  case-made, 
which  was  signed  and  filed  on  that  day.  Tbe  case-made 
contains  a  transcript  of  the  record,  including  the  evi- 
dence so  certified  to  by  the  stenographers,  and  is  cer- 
tified to  as  provided  by  the  rules  of  this  court 

Clarence  Spo(mer,  for  the  appellant ;  G.  F.  Grattan, 
of  comiseL 

Cyrus  S.  Bowman,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  A  motion  has  been  made  to  dismiss  the 
petition  in  error  because  the  case-made  was  not  signed 
in  time.  Tbe  case  was  signed  on  the  day  to  which  the 
time  aUowed  theiretor  had  been  last  extended,  which 

2-aBKAM. 
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was  too  late.  (Maynea  v.  Gray,  69  Kan.  49.)  This 
seems  to  be  conceded.  A  transcript  of  the  record,  how- 
ever, is  included  in  the  case-made  and  the  motion  can 
not  be  sustained. 

The  defendant  alleges  error  in  sustaining  the  plain- 
tiff's demurrer  to  one  of  the  defenses  contained  in  his 
answer,  and  in  overruling  his  demurrer  to  one  of  the 
grounds  of  the  reply.  As  these  decisions  were  made 
more  than  one  year  before  the  record  was  filed  in  this 
court  they  can  not  be  reviewed.  (Coram  v.  Hiibbard, 
69  Kan.  608;  Gas  Co.  v.  Altoona,  79  Kan.  466.) 

Motions  to  require  the  plaintiff  separately  to  state 
its  causes  of  action  and  otherwise  correct  its  petition 
were  denied,  and  this  ruling  is  also  complained  of.  The 
only  cause  of  action  was  the  failure  of  the  defendant 
to  account  for  and  pay  over  to  his  successor  the  money 
in  his  hands  as  treasurer.  Incidental  to  this  charge 
some  of  the  items  of  alleged  shortage  are  specified,  but 
these  are  not  separate  causes  of  action  and  the  ruling 
was  not  erroneous. 

The  defendant  demanded  a  jury  trial,  but  the  case 
involved  the  examination  of  long  accounts  and  was  a 
proper  case  for  reference.  (Civ.  Code,  §  292 ;  Gen.  Stat. 
1901,  §  4739.) 

The  defendant  alleges  error  in  the  refusal  to  set  aside 
the  report  of  the  referee,  on  the  ground  that  time  had 
not  been  allowed  by  the  referee  to  prepare  a  bill  of  ex- 
ceptions before  filing  his  report.  A  bill  of  exceptions 
was  allowed  by  the  court  upon  the  denial  of  this  mo- 
tion, which  discloses  the  facts  concerning  the  filing  of 
the  report,  the  notice  thereof  given  by  the  referee,  the 
efforts  made  to  secure  transcripts  of  the  evidence,  the 
motions  for  continuance  and  the  rulings  thereon,  and 
the  other  proceedings  before  and  at  the  time  the  report 
was  confirmed,  as  set  out  in  the  statement  above. 

The  bill  of  exceptions  was  presented  and  signed  too 
late — ^the  rule  being  the  same  as  stated  above  with  ref- 
erence to  a  case-made  (The  State  v.  Burton,  70  Kan. 
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199),  but  treating  the  matters  contained  in  it  as  prop- 
erly presented  here  it  appears  that  the  defendant  did 
not  at  any  time  ask  to  have  the  report  withheld  from 
the  files  until  he  could  prepare  a  bill  of  exceptions 
containing  the  evidence  to  be  presented  to  the  referee 
for  allowance,  nor  to  have  the  report  referred  back  to 
the  referee,  or  the  reference  held  open  or  reopened  for 
that  purpose.  Nor  did  he  ask  for  an  order  requiring 
the  referee  to  report  the  evidence.  It  may  be  pre- 
sumed that  what  the  defendant  desired  to  accomplish 
was  to  have  the  evidence  presented  to,  and  reviewed  by, 
the  court  to  determine  whether  it  supported  the  find- 
ings of  the  referee  against  him.  In  this  situation  it 
would  have  been  good  practice  to  apply  to  the  referee 
for  the  allowance  of  a  reasonable  time  to  prepare 
exceptions  containing  the  evidence,  which  should  be 
granted.  (Civ.  Code,  §295;  Gen.  Stat.  1901,  §4742; 
Davis  V.  Finney,  37  Kan.  165.)  If  in  this  case  the  time 
was  insufiicient  to  permit  such  application  to  be  made, 
the  defendant  should  have  applied  to  the  court  or  judge 
for  an  order  requiring  the  referee  to  allow  such  time. 
If  the  report  was  filed  before  the  application  could 
have  been  heard,  the  court  might  still  have  referred 
the  report  back  to  the  referee  for  this  purpose.  Or  an 
order  might  have  been  asked  for  requiring  the  referee 
to  report  the  evidence.  But  none  of  these  steps  was 
taken,  and  the  evidence  was  not  brought  before  the 
court. 

The  defendant  contends  that  the  evidence  does  not 
support  the  findings.  As  the  proper  steps  to  have  the 
evidence  reviewed  in  the  district  court  were  not  taken, 
and  the  evidence  was  not  before  that  court,  it  can  not 
properly  be  reviewed  here.  We  have,  however,  ex- 
amined that  part  of  the  evidence  abstracted  by  the  de- 
fendant, and  it  appears  to  support  the  findings  to  which 
it  relates.  We  must  presume  that  this  is  true  of  the 
great  mass  of  evidence  not  abstracted. 
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Complaint  is  made  because  transactions  tiiat  had 
occurred  eight  to  fourteen  years  before  the  suit  was 
begun  were  investigated.  The  defendant  ought  not  to 
complain  of  this,  for  he  filed  a  stipulation  expressly 
waiving  the  defense  of  the  statute  of  limitations, 
thereby  consenting  to,  if  not  inviting,  an  investigation 
of  the  accounts  referred  to  in  the  petition,  without  re- 
gard to  the  lapse  of  time. 

It  is  not  necessary  to  consider  whether  the  tran- 
scripts of  testimony  t^kea  before  ihe  referee  were 
properly  autiienticated  as  a  part  of  the  record  under 
section  1  of  chapter  320  of  the  Laws  of  1905,  for  the 
evidence  was  never  brought  before  the  district  court 
for  its  consideration. 

The  referee  expressly  found  that  the  shortages  were 
not  caused  by  intentional  wrong  but  arose  out  of  errors 
in  keeping  the  accounts.  Upon  a  careful  examination 
of  the  record  and  the  evidence  abstracted,  no  error  is 
found  in  the  proceedings.  It  is  believed  that  the  result 
would  not  have  been  different  if  all  the  evidence  had 
been  before  the  district  court. 

The  judgment  is  affirmed. 


|82  406|  fpjjg  Osage  Cmr  Cemetery  Association,  AppeUee,  v. 
Jennie  Hanslip  et  aZ.,  Heirs  of  E.  W.  Hanslip,  Ap- 
pellcmts. 

No.  16,879. 
SYULABUS  BY  THE  COURT. 

1.  Corporations — Power  to  Issue  or  SeU  Stock — Cmnetery  As- 
sodaUon,  The  charter  of  a  cemetery  association,  incorporated 
in  1876,  for  the  purpose  of  laying  out,  platting  and  maintain- 
ing a  public  cemetery  or  place  of  sepulture,  contained  a  pro- 
vision that  the  capital  stock  of  the  association  should  be  |600, 
to  be  divided  into  sixty  shares  of  $10  each.  The  full  amount 
of  the  stock  was  subscribed  and  issued,  and  a  board  of  di- 
rectors was  chosen  who  had  general  supervision  of  the  af- 
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fairs  of  the  association.  The  association  purchased  tw^ity 
acres  of  land,  which  was  conveyed  to  it  by  the  ow^er  to  be 
used  as  a  cemetery,  in  payment  for  which  he  received  thirty 
shares  of  the  stock,  and  the  association  was  to  pay  him  one- 
half  of  the  receipts  from  the  sale  of  lots  and  expend  at  least 
$300  in  improvinsr  the  land  as  a  conetery.  The  land  was 
afterward  platted,  lots  were  sold  for  the  purpose  of  s^ulture, 
and  it  has  ever  since  heea  maintained  as  a  cemetery.  Held, 
following  Davis  v,  Coventry,  65  Kan.  557,  that  the  association 
is  a  public  and  not  a  private  corporation,  and  that  it  had  no 
authority  to  issue  or  sell  stock. 

2. De0d9 — CansUhratwn — Executed  withmU  Authority — 

dmeeUation.  In  1904  E.  W.  Hanslip  became  the  owner  of 
all  except  one  of  the  shares  of  stock  issued  by  the  association 
referred  to  in  the  first  paragraph,  and,  at  a  meeting  of  the 
board  of  directors,  the  officers  of  the  association  were  author- 
ized to  execute  and  did  execute  deeds  conveying  to  him  all  the 
property  of  the  association,  consisting  of  the  cemetery  lots 
unsold  and  twenty  acres  of  unplatted  land.  The  only  con- 
sideration for  the  conveyances  was  that  Hanslip  was  to  trans- 
fer to  the  association  his  shares  of  stock  and  cancel  an  indebt- 
edness which  he  claimed  the  association  owed  him  on  account 
of  services  rendered.  Held,  in  an  action  by  the  association  to 
cancel  the  conveyances,  that  they  were  void  for  want  of  con- 
sideration and  because  executed  without  authority. 

8.  PiAcncB,  District  Comr-'^aneluei&na  of  Low  hy  a  Referee. 
Conclusions  of  law  made  by  a  referee  are  not  binding  upon 
the  trial  court,  and  the  court  may,  without  formally  setting 
aside  the  report,  adopt  the  findings  of  fact  and  determine  the 
law  for  itself. 

Appeal  from  Osage  district  court;  Robert  C.  Hbizer, 
judge.    Opinion  filed  March  12,  1910.*   Afilrmed. 

/•  H.  Stavely,  J.  E.  Jones,  and  C.  S.  Brigga,  for  the 
appellants. 

Berniett  R.  Wheeler,  John  F.  Switzer,  C.  E.  Messerly, 
and  /.  P.  McLmtghlin,  for  the  appellee. 

The  c^nnioa  of  the  court  was  delivered  by 

PORTBRy  J. :  This  action  was  commenced  in  December, 
190ft,  to  cancel  and  set  aside  two  deeds  by  which  the 
cemetery  association  conre]^  to  E.  W.  Hanslip  all  of 
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its  real  estate.  While  the  action  was  pendin^r  Hanslip 
died  intestate,  and  the  action  was  revived  against  his 
heirs.  The  case  was  tried  and  the  court  gave  judg- 
ment for  the  plaintiff.    The  heirs  appeal. 

In  1876  the  Osage  City  Cemetery  Association  was  in- 
corporated under  the  laws  of  Kansas  for  "the  purpose 
of  laying  out,  platting,  preparing,  maintaining  and  or- 
namenting a  public  cemetery  or  place  of  sepulture." 
The  charter  contained  a  provision  that  the  capital  stock 
of  the  association  should  be  $600,  divided  into  sixty 
shares  of  $10  each.  The  full  amount  of  the  capital 
stock  was  subscribed  and  shares  were  issued.  T.  J. 
Peter  subscribed  for  thirty  shares,  which  were  issued 
to  him  in  exchange  for  twenty  acres  of  land  which  he 
conveyed  to  the  association,  to  be  used  as  a  cemetery, 
on  the  condition  that  he  should  receive  half  of  the  re- 
ceipts from  the  sale  of  lots.  The  land  was  afterward 
platted,  lots  were  sold  for  the  purpose  of  sepulture,  and 
the  land  has  ever  since  been  maintained  as  a  cemetery. 

In  1886  the  association  purchased  twenty  acres  of 
additional  land  adjoining  the  cemetery,  but  the  same 
was  not  platted  and  it  is  claimed  by  the  appellants  that 
no  part  of  it  was  directly  or  indirectly  dedicated  to  the 
public  use  for  cemetery  purposes,  but  that  it  has  been 
continually  used  for  agricultural  purposes. 

At  the  time  of  the  organization  a  board  of  directors 
was  chosen,  which  had  general  supervision  of  the  af- 
fairs of  the  assocMion.  Hanslip  was  a  member  of  the 
board  from  1876,  and  had  control  and  management  of 
the  cemetery,  including  the  sale  of  lots.  In  1904  he 
became  the  owner  of  all  except  one  of  the  shares  of 
stock,  Jiaving  purchased  Peter's  thirty  shares  and 
twenty-nine  other  shares.  In  February,  1904,  a  meet- 
ing of  the  board  of  directors  was  held,  at  which  were 
present  four  of  the  seven  members,  including  Hanslip. 
At  this  meeting  the  board  accepted  a  proposition  made 
by  Hanslip  to  purchase  all  the  property  belonging  to 
the  association,  and  the  officers  of  the  association  were 
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authorized  to  execute  and  did  execute  deeds  coixveying 
to  him  350  cemetery  lots  remaining  unsold,  for  the  sum 
of  $600,  and  the  twenty  acres  of  unplatted  lands,  for 
the  sum  of  $700.  The  only  consideration  for  the  con- 
veyances was  that  Hanslip  agreed  to  transfer  to  the 
association  his  shares  of  stock  and  cancel  an  indebted- 
ness which  he  claimed  the  association  owed  him  on  ac- 
count of  services  rendered,  amounting  to  $374.72. 

One  ground  urged  against  the  validity  of  the  convey- 
ances is  that  Hanslip  participated  in  the  meeting  of  the 
board  of  directors,  and,  although  it  appears  that  he  did 
not  vote  upon  the  question,  it  required  his  presence  to 
constitute  a  quorum  of  the  board.  Numerous  authori- 
ties are  cited  in  support  of  the  proposition  that  a  di- 
rector of  a  corporation  is  a  trustee  for  the  stockholders 
and  can  not  be  a  party  to  a  contract  between  himself 
and  the  association,  and  that  a  contract  made  under 
such  circumstances  as  this  was  is  voidable,  if  not  ab- 
solutely void. 

We  are  satisfied  that  the  judgment  and  decree  of  the 
trial  court  should  be  affirmed,  but  it  is  not  necessary  to 
rest  the  decision  upon  the  narrow  ground  that  Hanslip 
lacked  authority  to  participate  in  the  proceedings  of 
the  board.  The  main  propositions  involved  in  the  case 
are  whether  there  was  any  consideration  for  the  con- 
veyances, and  whether,  conceding  that  a  legal  quorum 
of  the  board  was  present,  it  possessed  authority  to  au*- 
thorize  the  conveyances.  The  plaintiff's  first  claim  is 
that  there  can  be  no  capital  stock  in  a  cemetery  cor- 
poration nor  any  shares  of  stock  therein,  and  that  the 
directors  in  this  case  misconceived  their  powers  and 
'  illegally  and  without  any  authority  issued  so-called  cer- 
tificates of  stock,  which  were  of  no  value.  The  plain- 
tifTs  second  claim  is  that  if  the  stock  was  legally  issued 
the  board  of  directors  had  no  right  to  convey  its  prop- 
erty to  a  stockholder  in  exchange  for  stock.  The  first 
point  is  ruled  by  the  case  of  Davis  v.  Coventry,  65  Kan. 
557.    Inthat  case  the  Fort  Scott  Cemetery  Association, 
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organized  under  the  same  law,  was  held  to  be  a  public 
or  quasi  public  corporation,  and  not  a  private  corpora- 
tion. It  was  further  held  that  in  such  a  corporation 
there  are  no  stockholders;  that  any  issue  of  stock  as 
provided  by  the  charter  in  this  case  is  unauthorized, 
and  a  sale  or  assignment  of  such  stock  conveys  nothing 
to  the  purchaser,  because  the  lot  owners  alone  control 
the  business  of  such  a  corporaticm  and  have  the  right 
to  elect  its  officers.  We  are  unable  to  distinguish  that 
case  in  principle  from  this,  although  a  distinction  is 
sought  to  be  made  on  the  ground  tiiat  the  stock  in  the 
Fort  Scott  association  was  not  issued  until  long  after 
the  association  had  been  engaged  in  business,  and  be- 
cause in  that  case  the  land  used  for  cemetery  purposes 
was  not  procured  in  exchange  for  the  issue  of  stock,  as 
in  the  present  case.  In  our  view  this  makes  no  differ- 
ence. A  cemetery  association  organized  as  this  was  is 
not  strictly  a  private  corporation.  Its  lands  are  re- 
lieved from  the  payment  of  taxes  on  the  theory  that 
t^y  are  dedicated  to  a  public  use.  It  is  not  a  public 
corporation  in  the  sense  that  it  is  a  part  of  the  sover- 
eignty of  the  state  or  an  arm  or  agency  of  the  govern- 
ment, nor  does  it  possess  the  right  of  eminent  domain, 
as  some  public  corporations  do.  But  it  is  at  least  a 
quasi  public  corporation,  and  public  policy,  as  indicated 
by  the  decision  in  DoMs  v.  Coventry,  supra,  will  not 
tolerate  the  placing  of  the  power  to  manage  or  control 
the  affairs  of  such  a  corporation  in  the  hands  of  mere 
stockholders,  who  may  have  no  interest  whatever  in 
carrying  out  ttie  purposes  for  which  tiie  association 
was  p^mitted  to  be  formed.  Without  extended  com- 
ment, it  is  sufficient  to  say  that  we  are  satisfied  with 
the  reas<ming  upon  which  Davis  v.  Coventry  was  de- 
cided, and  regard  the  law  in  this  state  as  settled.  There 
was  no  authority  for  l^e  issuance  of  shares  of  stock  in 
l^e  association. 

It  is  argued  that  the  plaintiff's  stockholders  amd  di- 
rectors must  be  regarded  as  de  facU  officers  of  the  as- 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  25 

Cemetery  Association  t.  Hansiip. 

.dociation  during  the  years  they  acted  as  such.  This 
may  be  conceded,  but  the  landowners  had  the  right  dar- 
ing all  that  time  to  manage  and  control  the  association 
and  its  property.  The  fact  that  they  failed  to  do  so 
Mid  allowed  the  purported  stockholders  to  manage  its 
affairs  can  not  alter  the  rights  of  the  lot  owners.  The 
certificates  of  stock  issued  by  the  associatitm  were  witii- 
out  rakie,  and  the  agreement  to  transfer  the  shares  of 
stock  owned  by  Hanslip  to  the  association  in  exchange 
for  its  property  was  without  consideration.  But  even 
if  the  stodc  had  been  rightfully  issued,  and  the  board 
of  directors  was  in  the  lawful  control  of  the  associa- 
tion, upon  what  principle  can  it  be  claimed  that  tiie 
board  had  the  power  to  authorize  the  convejrance  of  all 
or  part  of  the  property  of  the  association  to  a  share- 
holder in  exchange  for  his  shares?  There  was  ho  re- 
lation of  debt<Mr  and  creditor  between  the  shareholder 
and  the  association.  A  corporation  is  not  indebted  to 
a  stoddiolder  for  the  actual  or  face  value  of  his  shares. 
And  what  did  the  association  receive  in  exchange  for  its 
prc4)erty  ?  If  when  the  transaction  was  completed  Han- 
slip owned  all  the  property  and  the  association  nothing 
but  the  lifty-nine  shares  of  istock,  of  what  value  were 
tibe  shares?  No  axiswer  is  suggested  in  the  brief  to 
any  of  these  questions,  nor  are  any  authorities  cited  in 
support  of  the  claim  that  such  a  transaction  should  be 
sanctioned  by  the  courts. 

The  trial  court  referred  the  case  to  a  referee  for  the 
purpose  of  stating  an  account  between  the  plaintiff  and 
Hanslip.  The  referee  found  that  the  association  was 
indebted  to  Hanslip  in  the  sum  of  $124.87,  but  arrived 
at  this  result  by  giving  him  credit  for  his  investment 
in  fifty-nine  shares  of  stock  at  face  value,  and  allow- 
ing interest  at  the  legal  rate  upon  the  investment  from 
the  time  it  was  made.  The  court  seems  to  have  igsored 
tlie  report  of  the  referee  and  rendered  judgment  wkh- 
eut  ti^ng  any  stQ>s  to  set  aside  the  report.  It  is 
claimed  that  ttM  was  error,  and  that  the  report,  not 
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havingr  been  set  aside,  must  be  accepted  as  final.  It  was  ^ 
not  necessary  that  the  report  be  formally  set  aside ;  it 
was  made  up  in  part  of  conclusions  of  fact  and  in  part 
of  conclusions  of  law.  The  court  was  not  bound  by  the 
referee's  conclusions  of  law  (Martsolf  v.  Barnwell,  15 
Kan.  612;  The  State  v.  Railway  Co.,  76  Kan.  467,  499), 
and  it  was  competent  for  the  court  to  accept  the  facts, 
about  which  there  was  really  no  controversy,  and  deter- 
mine, as  the  court  doubtless  did,  that  the  association 
was  not  indebted  to  Hanslip,  either  for  the  face  value 
of  his  shares  of  stock  or  for  interest  on  the  amount  he 
paid  for  them,  and  that  the  conveyances  were  void  for 
want  of  consideration,  as  well  as  for  lack  of  authority 
of  the  corporation  to  make  them.  Throwing  out  of  the 
account  the  item  of  $590  allowed  for  the  purchase  price 
of  the  shares,  and  the  item  of  $808.80  interest  on  the 
investment,  there  would  be  no  indebtedness  from  the 
association  to  Hanslip.  The  balance  would  be  the  other 
way;  and  therefore  the  consideration  for  the  convey- 
ance of  the  unplatted  twenty  acres  disappears.  Since 
the  conveyances  were  without  consideration  it  becomes 
wholly  unnecessary  to  consider  numerous  questions 
raised  in  the  briefs  respecting  the  power  of  a  corpora- 
tion to  dispose  of  all  its  property  and  defeat  the  purpose 
for  which  it  was  created. 

It  is  insisted,  if  the  doctrine  of  Davis  v.  Coventry, 
65  Han.  557,  is  adhered  to  and  the  issue  of  stock  of  the 
association  held  to  be  unauthorized,  that  we  should  by 
some  equitable  rule  hold  that  the  certificates  of  stock 
are  nevertheless  evidences  of  an  indebtedness  due  from 
the  association  to  Hanslip,  and  that  the  judgment 
should  be  modified  and  the  plaintiff  ordered  to  restore  to 
his  heirs  that  which  was  found  due  him  by  the  referee; 
and  it  is  said  that  a  failure  to  do  this  will  deprive  the 
appellants  of  property  without  due  process  of  law,  in 
violation  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  There  are  several  answers 
to  this  contention.    For  the  purposes  of  this  case  it  has 
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been  determined  that  there  was  no  indebtedness  due 
from  the  association  to  Hanslip  on  account  of  the  issue 
of  the  stock.  Whether  the  judgment  canceling  the  con- 
veyances for  want  of  consideration  is  a  final  adjudica- 
tion of  the  question  of  indebtedness  need  not  be  deter- 
mined here,  as  this  was  not  an  action  for  an  accounting, 
but  to  set  aside  conveyances.  No  accounting  is  asked 
for  in  the  answer^  Hanslip  himself  is  dead,  and  while 
his  heirs  are  parties  to  the  action  his  personal  repre- 
sentatives are  not.  If  the  association  is  or  was  indebted 
to  Hanslip,  and  the  judgment  here  is  not  an  adjudica- 
tion to  the  contrary,  an  action  in  the  name  of  the  proper 
party  can  be  maintained  to  recover  what  is  due. 

It  is  further  argued  that  if  it  was  tdtra  vires  for  the 
•corporation  to  convey  its  property  to  Hanslip  it  was 
equaUy  beyond  the  power  of  the  association  to  take 
from  the  appellants  the  property  which  it  is  claimed  is 
represented  by  the  shares  of  stock,  without  giving  com- 
pensation therefor.  When  the  association  was  formed 
the  twenty  acres  afterward  platted  belonged  to  T.  J. 
Peter,  who  conveyed  it  to  the  association  and  agreed 
to  accept  in  payment  $300  in  stock  and  one-half  of  the 
receipts  of  the  sale  of  lots,  the  association  to  expend  in 
improvements  at  least  $300.  The  association  seems  to 
have  performed  its  part  of  the  agreement ;  it  expended, 
doubtless,  much  more  than  $300  upon  the  premises, 
and  made  the  land  more  valuable  as  cemetery  lots  than 
it  would  have  been  if  used  for  agricultural  purposes. 
Through  a  mistake  of  law  Peter  was  induced  to  accept 
in  part  payment  for  his  land  stock  which  possessed  no 
value,  and  neither  he  nor  the  person  to  whom  he  trans- 
ferred the  stock  has  any  recourse  against  the  associa- 
tion. The  report  of  the  referee  shows  that  under  the 
contract  $2471.23  was  paid  by  the  association  to  the 
holders  of  the  Peter  stock  as  one-half  of  the  proceeds 
from  the  sale  of  lots.  It  can  hardly  be  claimed,  there- 
fore, that  because  the  $300  certificate  of  stock  is  now 
held  to  be  invalid  nothing  was  ever  received  in  payment 
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of  the  conveyance  to  the  association  of  the  twenty  acres 
platted. 

Finally,  it  is  insisted  that  the  judgment  should  be 
modified  as  to  the  conveyance  of  the  twenty  acres  which 
has  never  been  platted  into  cemetery  lots,  and  authori- 
ties are  cited  holding  that  where  a  cemetery  association 
takes  the  title  to  lands  intending  to  use  the  same  for 
cemetery  purposes,  but  for  some  reason  the  plan  is  not 
carried  out  and  the  land  has  never  been  actually  dedi- 
cated to  cemetery  uses,  the  association  has  the  power 
to  sell  it.  The  principle  relied  upon  would  not  a^ply 
to  a  case  like  the  present,  where  the  association  is  still 
engaged  in  maintaining  a  cemetery.  The  natural  pre- 
sumption is  that  the  additional  land  was  purdiased 
with  the  intention  of  its  being  sometime  used  for  ceme- 
tery purposes.  Besides,  it  is  not  necessary  to  deter- 
mine the  power  of  the  association  to  dispose  of  it. 
There  was  no  consideration  for  the  convesrance  to  Han- 
sUp. 

The  judgment  is  affirmed. 


Stbve  Chase,  Appellee,  v.  E.  F.  Barnes,  Appellant. 

No.  16*880. 
SYLLABUS  BY  THE  COURT. 

Dabiages — Breach  of  Warranty — Encumbrance — Sale  of  Leased 
Land — Ratification  of  Lease — Advanced  RentaL  In  March 
the  owner  of  farm  land  leased  it  for  the  season,  the  tenant 
paying  |100  at  the  time  on  account  of  the  hay  crop,  and  agree- 
ing to  ddirer  two-ftfths  of  the  other  crops.  In  June  the  owner 
eoATeyed  the  land,  warranting  against  any  encwdNrance.  The 
grantee  accepted  from  the  t^iant  two-fifUis  of  the  other  crops 
and  sued  the  grantor  for  damages,  claiming  their  measure  to 
be  the  vahie  of  the  hay  crop  at  the  time  the  deed  was  exe- 
cated.  HM,  that  he  was  entitled  to  a  reoevery,  hot  only  to 
the  aoKivnt  of  |160. 
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Appeal  from  Franklin  district  court;  Charles  A. 
Smart,  judge.  Opinion  filed  March  12, 1910.  Modified 
and  affirmed. 

W.  J.  CostigoM,  for  the  appellant. 

F.  M.  Harris,  and  /.  G.  Johnson,  for  the  appellee. 

The  <H^inion  of  the  court  was  delivered  by 

Mason,  J. :  On  June  5, 1907,  E.  F.  Barnes  contracted 
in  writing  to  convey  a  tract  of  land  to  Steve  Chase,  the 
grantee  to  have  the  crops  for  that  year.  On  June  26 
the  contract  was  carried  out  by  the  execution  of  an  or- 
dinary warranty  deed.  Four  months  later  Chase  sued 
Barnes  for  $150,  pleading  the  contract  and  alleging 
that  the  defendant  before  delivering  the  land  had  sold 
a  part  of  the  crop,  worth  that  amount.  Barnes  filed  a 
motion  to  require  the  petition  to  be  made  more  definite 
by  describing  the  part  of  the  crop  that  had  been  sold, 
and  the  manner  of  its  sale.  The  motion  was  denied  and 
he  answered,  pleading  the  deed  and  alleging  that  at  the 
time  of  its  execution  the  land  was  occupied  by  a  lessee, 
Cornelius  Crozier,  under  an  agreement  to  pay  $100  for 
the  hay  crop  (which  payment  had  been  made  on  taking 
possession,  March  1,)  and  to  deliver  to  the  landlord 
two-fifths  of  the  other  crops ;  that  Chase  had  recognized 
the  lease  and  accepted  from  the  tenant  the  landlord's 
share  of  the  other  crops.  A  trial  was  had  without  a 
jury.  The  contract  and  deed  were  not  disputed.  The 
evidence  showed  that  the  tenant  had  harvested  and  kept 
the  hay  crop,  which  was  worth  $344 ;  that  it  had  been 
worth  half  that  amount  as  it  was  growing  in  the  field 
June  5 ;  that  the  only  other  crop  was  com,  two-fifths  of 
which  the  tenant  delivered  to  Chase,  who  accepted 
it.  The  plaintiff  recovered  judgment  for  $150  and  in- 
terest, and  the  defendant  appeals. 

Barnes  asserts  that  in  order  to  have  expressed  the 
real  intention  of  the  parties  the  contract  and  deed 
should  have  reserved  to  him  the  hay  crop,  but  he  con- 
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cedes  that  this  defense  is  not  open,  and  mentions  it  only 
as  a  justification  for  standing  upon  the  strict  letter  of 
the  law  in  other  respects.  His  principal  contention  is 
that  the  sale  of  the  hay  to  Crozier,  having  been  made 
while  the  grass  was  growing,  was  void  under  the  stat- 
ute of  frauds  because  not  evidenced  by  any  writing, 
and  that  Chase  need  not  have  ^recognized  it;  that 
having  failed  to  insist  upon  his  legal  right  against 
Crozier  he  had  no  recourse  against  Barnes.  The 
flaw  in  this  reasoning  is  that  although  the  transac- 
tion between  Barnes  and  Crozier  is  described  in  the 
petition  as  a  sale  of  the  hay  for  $100,  it  was  really, 
as  it  is  properly  desigated  in  the  answer,  a  lease  of 
the  premises,  by  the  terms  of  which  the  tenant  was  to 
pay  that  amount  in  cash  and  to  deliver  a  part  of  the 
com  crop.  This  lease  was  valid  although  not  in  writ- 
ing, since  it  did  not  exceed  a  year  in  duration,  and 
under  it  the  tenant's  right  to  the  hay  was  unassailable. 
In  undertaking  to  qpnvey  the  land  free  from  en- 
cumbrance Barnes  made  himself  liable  for  damages 
arising  from  the  existence  of  the  lease.  The  use  of  the 
property  appears  to  have  had  no  value  except  in  con- 
nection with  the  crops,  and  as  to  them  the  measure  of 
damage  was  their  value  at  the  time.  Of  course  in 
strictness  Chase  had  nothing  to  do  with  the  crops  or 
with  the  tenant.  He  simply  had  a  personal  claim 
against  his  grantor.  In  electing  to  accept  the  land- 
lord's share  of  the  com  he  stepped  into  the  shoes  of 
Barnes  so  far  as  that  particular  crop  was  concerned. 
He  must  also  be  deemed  by  that  act  to  have  ratified  the 
terms  of  the  lease  with  regard  to  the  apiount  of  the 
rent,  but  he  did  not  waive  the  right  to  insist  that  it 
should  be  paid  to  him.  He  did  not  so  fully  substitute 
himself  for  Barnes  as  to  be  compelled  to  treat  payments 
of  rent  made  in  advance  to  Barnes  as  though  made  to 
himself.  He  was  still  entitled  to  demand  that  Barnes 
should  account  to  him  for  the  $100.  But  he  had  no 
right  to  expect  more  than  this.    The  lease  being  an 
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entirety,  the  cash  payment  apportioned  to  the  hay  may 
have  been  fixed  with  reference  to  the  proportion  agreed 
upon  as  the  landlord's  share  of  the  com,  and  Chase, 
having  taken  the  advantage  accruing  from  one  part  of 
the  agreement,  should  in  fairness  abide  by  its  terms  as 
a  whole,  although  the  rest  of  it  operated  to  his  disad- 
vantage. 

For  these  reasons  the  judgment  should  be  reduced  to 
$100  and  interest.  As  so  modified  it  will  do  substan- 
tial justice  between  the  parties  upon  the  facts.  It  is 
therefore  unnecessary  to  inquire  whether  the  plaintiflTs 
petition  was  framed  so  as  to  present  with  technical 
accuracy  the  grounds  of  his  recovery,  or  whether  it  was 
subject  to  the  motion  that  was  directed  against  it,  since 
the  defendant  was  in  no  way  misled  or  cut  off  from  a 
full  presentation  of  his  side  of  the  controversy.  (Code 
1909,  §  581.) 

The  judgment  is  afiirmed  with  the  modification  indi- 
cated. 


Emma  Blanche  McCormick,  Appellee,  v.  Joseph  L. 
McCormick,  Appellant. 

No.  16.881. 
SYLLABUS  BY  THE  COURT. 

Div<MtCE  —  Foreign  Judgment — Publication  Service — Collateral 
A  ttack — Fraud — A  limony — Ree  Judicata — Residence — Juris- 
diction.  In  December,  1907,  the  defendant  obtained  a  divorce 
from  his  wife,  the  plaintiff,  in  the  circuit  court  of  Jackson 
county,  Missouri,  according  to  the  laws  of  that  state.  The 
wife  was  residing  at  the  time  in  Shawnee  county,  Kansas,  and 
was  served  by  publication  only.  She  knew  of  the  pendency  of 
the  action,  but  made  no  appearance.  The  decree  made  no 
reference  to  alimony  or  property  rights.  In  July,  1908,  the 
plaintiff  brought  an  action  for  alimony  in  Riley  county,  Kan- 
sas, where  the  def^idant  had  real  estate  which  was  se- 
questered to  pay  the  judgment  sought.  The  defendant  pleaded 
the  Missouri  decree  and  offered  it  in  evidence  at  the  trial. 
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HekL:  (1)  The  present  aetioii  was  properiy  instituted  in  Ril^ 
county.  (2)  Tke  Missouri  court  had  jurisdiction  to  hear  the 
cause  before  it  even  if  the  allegations  of  the  petition  were 
false,  and  to  render  the  decree  even  if  moved  to  do  so  by  false 
testimony.  (3)  The  Missouri  decree  was  not  open  to  collateral 
impeachment  on  the  ground  of  fraud.  (4)  By  chapter  184  of 
the  Laws  of  1907,  which  took  effect  on  March  21,  1907,  the 
l^slature  made  the  recognition  and  enforcement  of  foreign 
divorce  decrees  based  on  publication  service  obligatory  in  this 
state,  and  placed  such  decrees  on  the  same  basis  as  judgments 
of  the  courts  of  this  state  with  respect  to  all  persons,  and  the 
status  of  all  persMia,  affected.  (5)  Giving  tiie  decree  of  the 
Ifnsevri  court  the  ftivee  it  wo«ld  haT«  if  rendered  by  a  cmart  of 
this  state,  it  was  as  effectual  as  if  it  had  been  founded  on 
personal  service.  It  dissolved  the  marriage,  and  the  plaintiff 
was  no  longer  the  defendant's  wife.  The  cause  was  open  for 
ihe  consideration  of  the  subject  of  alimony.  No  application 
for  alimony  having  been  presented  and  no  award  having  been 
made,  the  judgment  is  a  bar  to  the  recevery  of  aliawny  new, 
although  t&e  matter  was  not  specifically  referred  to  in  the 
decree.  The  facts  embraced  in  the  issues  presented  by  the 
petition  on  which  the  decree  rests  are  res  judicata.  The  dis- 
trict court  of  Riley  county  had  no  authority  to  enforce  the 
matrimonial  obligation  upon  which  the  right  to  alimony  de- 
pends, and  the  plaintiff  no  longer  has  any  of  the  rights  which 
a  wife  possesses  respecting  her  husband's  property.  (6)  The 
case  of  Roe  v.  Roe,  52  Kan.  724,  approved  and  followed.  The 
case  of  Rodgers  v.  Rodgers,  56  Kan.  483,  distinguished. 

Appeal  from  Riley  distriet  court;  Sam  Kimbi^, 
judge.    Opinion  filed  March  12, 1910.    Reversed. 

Charles  Blood  Smith,  Robert  J.  Brock,  and  Samuel 
Bamum,  for  the  appellant. 

John  E.  Hessin,  Philip  C.  Wilson,  and  William  F. 
Sehoch,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  action  in  the  district  court  was 
broufiffat  by  Emma  Blanche  McCormick  to  obtain  ali- 
mony. Judgment  was  rendered  in  her  favor  and  the 
defendant,  Joseph  L.  McCormick,  appeals. 

The  petition  was  filed  on  July  23, 1908,  and  shows  the 
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parties  were  married  in  1889  in  Biley  county,  Kansas, 
wlifire  they  continued  to  reside  until  1905.  About  that 
time  tiiey  removed  to  Kansas  City,  Mo.  In  September, 
1907,  the  plaintiff  removed  to  Topeka,  in  Shawnee 
county,  Kansas,  where  she  resi^d  when  the  suit  was  be- 
irun.  The  defendant  owned  land  in  Biley  county  which 
the  plaintiff  sought  to  appropriate,  but  he  ocmtinued  to 
reside  in  Missouri.  The  causes  of  action  stated  were 
extreme  cruelty,  gross  neglect  of  duty,  abandonment 
and  adultery,  the  facts  being  set  forth  in  detail.  The 
plaintiff  justified  h&r  separation  from  the  defendant 
Mud  her  remornl  to  Kansas  on  the  ground  of  his  misccm- 
duct.  The  prayer  was  for  alimony  in  the  sum  of 
$15,000,  for  a  reeeiver  for  the  land  in  Ril^y  county,  for 
a  division  of  property,  and  for  other  rdief .  A  receiver 
was  appointed  who  took  possession  of  the  land,  and  the 
defendant  was  served  by  publication. 

The  defendant  answer^,  admitting  the  marriage 
and  the  resid^ice  of  the  parties  as  stated,  but  he  chal- 
lenged the  venue  and  d^iied  the  charges  of  misconduct 
contained  in  the  petition.  As  a  specific  defense  it  was 
alleged  that  on  December  10,  1907,  the  defendant  was 
divorced  from  the  plaintiff  by  a  decree  of  the  circuit 
eourt  of  Jadcson  county,  Missouri,  a  court  having  juris- 
dieti<m  of  the  subject  matter  and  of  the  parties,  which 
decree  remained  unreversed  and  in  full  force  and  effect, 
and  consequently  that  the  plaintiff  was  not  the  defend- 
ant's wife.  As  a  further  defense,  and  as  a  bar  to  the 
plaintiff's  cause  of  action,  the  defendant  pleaded  in  full 
the  proceedings  and  judgment  in  the  divorce  suit  in 
Missouri,  and  the  statutes  of  that  state  governing  such 
cases,  expressly  invoking  the  benefit  and  protection  of 
section  1  of  article  4  of  the  constitution  of  the  United 
States,  which  provides  that  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other  state.  The  statutes 
of  Missouri  set  out  in  the  answer  prescribe  the  causes 
for  which  a  divorce  may  be  obtained,  vest  jurisdiction 

8— 82  KAN. 
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over  the  subject  of  divorce  in  the  circuit  court  of  the 
county  where  the  defendant  resides,  regulate  the  plead- 
ings, process  and  proceedings,  and  among  such  regula- 
tions provide  for  service  by  publication  on  nonresident 
defendants.  The  duly  authenticated  record  of  the  pro- 
ceedings and  judgment  exhibited  in  the  answer  show 
full  compliance  with  these  statutes,  including  valid 
service  by  publication.  The  petition  stated  that  Joseph 
L.  McCormick  was,  at  the  time  the  petition  was  filed, 
and  for  more  than  one  whole  year  prior  thereto  had 
been,  an  actual  resident  and  citizen  of  Jackson  county, 
in  the  state  of  Missouri,  and  had  continuously  resided 
during  all  of  that  time  in  that  county  and  state.  A 
cause  of  action  for  divorce  on  the  statutory  ground  of 
indignities  rendering  his  condition  intolerable  was 
stated,  and  among  other  allegations  appeared  the  fol- 
lowing: 

"Plaintiff  further  alleges  that  on  or  about  the  26th 
day  of  September,  1907,  the  said  defendant,  without 
the  knowledge  or  consent  of  this  plaintiff,  packed  up 
the  household  goods  belonging  to  this  plaintiff  and 
shipped  them  to  some  point  unknown  to  this  plaintiff, 
and  took  with  her  a  horse  and  carriage  belonging  to 
this  plaintiff,  and  took  the  children  of  plaintiff  and  left 
for  some  place  unknown  to  this  plaintiff,  and  that  de- 
fendant has  absconded  and  absented  herself  from  her 
usual  place  of  abode  in  this  state  so  that  the  ordinary 
process  of  law  can  not  be  served  upon  her  in  the  state 
of  Missouri." 

The  decree  which  was  rendered  reads  as  follows : 

"Now,  on  this  day  comes  plaintiff  in  person  and  by 
attorney,  and  defendant,  although  lawfully  summoned 
by  publication,  proof  of  which  is  made  and  filed  herein, 
comes  not,  but  makes  default. 

"This  cause  now  coming  on  for  trial  is  submitted  to 
the  court  upon  the  pleadings,  and  after  having  heard 
the  evidence  the  court  finds  that  the  allegations  in 
plaintiff's  petition  are  true ;  that  plaintiff  is  the  injured 
and  innocent  party  and  entitled  to  the  relief  prayed. 

"Wherefore  it  is  adjudged  and  decreed  by  the  court 
that  the  bonds  of  matrimony  heretofore  contracted  be- 
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tween  plaintiff  and  defendant  be  and  the  same  are 
hereby  dissolved  and  for  naught  held,  and  plaintiff  for- 
ever freed  from  the  obligations  thereof. 

"It  is  further  ordered  and  adjudged  by  the  court 
that  the  costs  herein  be  paid  by,  and  that  execution 
therefor  issue  against,  the  defendant." 

The  reply  to  the  defendant's  answer  consisted  simply 
of  a  general  denial. 

On  the  trial  the  plaintiff  produced  sufficient  proof  to 
sustain  the  causes  of  action  stated  in  the  petition,  and 
to  show  that  her  separation  from  the  defendant  was 
warranted  because  of  his  wrongful  conduct.  The  de- 
fendant offered  to  show  that  his  attorneys  in  the  Mis- 
souri suit  duly  advised  attorneys  representing  the  plain- 
tiflf  in  her  difficulties  with  her  husband  of  the  pendency 
of  that  action,  sending  them  a  copy  of  the  publication 
notice  containing  the  date  she  was  called  upon  to  an- 
swer. The  defendant  further  offered  in  evidence  a 
letter  of  the  plaintiff's  attorneys  acknowledging  re- 
ceipt of  an  acceptance  of  service,  sent  them  by  defend- 
ant's attorneys  for  signature,  and  declining  to  sign  the 
same.  This  evidence  was  excluded,  and  the  defendant 
duly  excepted.  The  plaintiff  admitted  she  left  Kansas 
City,  Mo.,  without  the  defendant's  knowledge  and  with- 
out telling  him  where  she  was  going,  and  admitted  she 
did  not  notify  him,  after  she  arrived  in  Topeka,  where 
she  was.  She  also  admitted  she  learned  of  the  suit 
pending  against  her  in  Jackson  county,  Missouri,  in 
October  or  November,  1907.  The  decree  in  the  Missouri 
case  was  read  in  evidence  over  the  plaintiff's  objection. 

The  court  found  for  the  plaintiff  and  granted  her 
alimony  in  the  sum  of  $8000,  together  with  attorney 
fees  in  the  sum  of  $500.  One  ground  of  the  decision 
was  that  under  the  rule  announced  in  Haddock  v.  Had- 
dock, 201  U.  S.  562,  the  effect  of  a  foreign  decree  of 
divorce  is  to  be  determined  by  the  facts  of  each  case. 
The  court  also  said : 

"That  where  the  jurisdiction  of  a  sister  state  has 
been  invoked  and  made  operative  by  a  direct  or  indi- 
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rect  fraud,  without  the  existence  and  operation  of 
which  the  jurisdiction  would  not  have  moved^  the  re- 
sult of  the  exercise  of  that  jurisdiction  is  void,  and 
that  upon  the  proposition  that  the  integrity  of  the 
courts  in  the  administration  of  justice  d^nands  tfant 
any  moving  of  the  court  procured  by  means  of  fnmd 
will  be  abjured  promptly  by  that  court,  and  that  as 
other  courts  act  upon  the  presumption  that  the  courts 
will  always  abjure  fraud,  this  court  presumes  that  the 
circuit  court  of  Jackson  county,  Missouri,  under  the 
facts  as  they  are  disclosed  here,  would  abjure  instantly 
any  exercise  of  jurisdiction  and  deny  authority  for  its 
supposed  acts." 

It  was  further  stated  that  the  facts  show  the  exist- 
ence of  fraud  on  the  part  of  the  defendant  in  filing  a 
false  petition  in  the  Missouri  court,  and  that  no  at- 
tempt was  made  to  secure  personal  service  on  the  plain- 
tiff, who  was  the  defendant  in  that  action.  The  con- 
clusion was : 

"For  such  reason  the  action  of  the  circuit  court  of 
Jackson  county,  Missouri,  in  my  judgment,  does  not 
estop  or  bar  the  exercise  of  the  jurisdiction  of  this 
court;  that  it  was  procured  by  the  fraud  of  the  plain- 
tiff, and  that  he  knew  it  was  false  and  fraudulent  whest 
he  procured  it" 

The  court  also  held  that  the  action  was  property 
brought  in  Riley  county. 

The  pleadings  presented  no  issue  of  fraud  in  obtain- 
ing the  Missouri  decree.  The  plaintiff  did  not  attack 
the  decree  on  the  ground  of  fraud,  which  must  be 
pleaded  whenever  relied  on,  and  the  defendant  was  not 
called  upon  to  answer  or  defend  against  any  such 
charge.  The  attempted  impeachment  of  the  decree 
was  purely  collateral,  and  consequently  can  not  be  sus- 
tained. 

The  circuit  court  of  Jackson  county  had  jurisdiction 
over  the  subject  matter  of  the  action.  Service  was 
made  upon  the  plaintiff  according  to  the  method  pre^ 
scribed  by  statute.    The  sole  question  to  be  tried  was, 
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Was  the  petitipQ  filed  by  McCormick  false?  The  court 
sot  for  the  single  purpose  of  siftiiis:  that  specific  sub- 
ject, and,  -wbe^iier  the  petition  were  false  or  true,  full 
jurisdiction  existed  to  find  out  sibout  the  matter.  If  the 
law  were  otherwise  a  remaiicable  situation  would  be 
presented.  The  court,  with  a  petition  for  divorce  be- 
fore it  stating  a  perfect  cause  of  action  on  its  face,  but 
fidse  in  £act,  would  have  no  power  to  sununon  wit- 
nesses, administer  oaths  or  take  testimony  to  see  if  the 
petition  were  true.  Although  instituted  for  the  pur- 
pose of  detecting  falsehood  and  circumventing  fraud 
ia  divorce  cases,  it  could  not  take  a  single  valid  step 
to  that  end.  If  it  flhould  proceed  to  try  the  case  and 
should  find  the  allegations  of  the  petition  to  be  either 
false  or  true,  its  judgment  would  be  a  nullity  because 
it  had  BO  power  to  begin  the  investigation.  In  short, 
it  would  be  impossible  for  a  court  to  render  a  binding 
judgment  unless  it  had  a  petition  free  from  falsehood 
to  act  upon  from  ^e  b^ginntttg. 

In  the  case  of  Larimer  v.  Knoyh,  43  Kan.  338,  a 
divorce  had  been  granted  on  service  by  publication.  In 
another  action  in  another  court  it  was  shown  that  the 
petitiw,  the  affidavit  for  service  by  publication  and  the 
affidavit  in  lieu  of  mailing  a  copy  of  the  petiticm  were 
all  fiUse.  The  court  held  that  jurisdiction  was  not  af- 
fected and  the  judgment  was  not  void.  Referring  to 
the  falsity  of  the  petition  as  a  nullification  of  the  pro- 
ceeding, the  court  said :' 

^We  shall  pass  ov»*  the  daim  that  the  judgment  in 
the  divorce  case  is  void  for  the  reason  that  t^  allega- 
tions of  the  plaintiff's  petition  in  that  case  were  untrue 
and  false,  for  we  do  not  think  it  has  ever  been  held  by 
any  court  that  a  judgment  was  absolutely  void  because 
the  alegaiions  contained  in  the  plaintiflTs  petition  were 
in  fact  untrue  or  fidse.''   (Page  347.) 

In  llie  case  of  fw  re  WaMace,  75  Kan.  432,  the  court 
held,  citing  numerous  authorities,  that  when  jurisdic- 
tion depends  on  a  fed;  litigated  and  determined  in  the 
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action  itself,  the  judgment  rendered  is  conclusive  evi- 
dence of  the  existence  of  the  fact  and  of  jurisdiction 
until  it  is  reversed  or  vacated  in  a  direct  proceeding 
for  the  purpose,  and  that  such  judgment  can  not  be 
contradicted  in  a  collateral  proceeding.  The  law  is  the 
same  in  Missouri. 

"All  of  the  authorities  hold  that  a  judgment  of  a 
court  having  jurisdiction  of  the  subject  matter  of  con- 
troversy and  of  the  psurties  can  not  be  impeached  col- 
laterally in  an  action  between  the  same  parties  or 
their  privies  in  law,  upon  a  point  put  in  issue  and  de- 
cided, but  that  the  party  desiring  to  avoid  the  judg- 
ment must  apply  to  the  court  which  pronounced  it  to 
have  it  vacated.  Callahan  v.  Griswold,  9  Mo.  784; 
Field  V.  Sanderson,  34  Mo.  542."  (Johnson  v.  Realty 
Co.,  167  Mo.  325,  339.) 

The  supreme  court  of  the  United  States  holds  the 
same  opinion.  In  the  case  of  Michaels  v.  Post,  88  U.  S. 
[21  Wall.]  398,  an  assignee  in  bankruptcy  sued  a  pre- 
ferred creditor  for  property  transferred.  The  defense 
was  that  the  petition  upon  which  the  adjudication  in 
bankruptcy  was  made  was  filed  by  one  who  had  re- 
leased his  claim,  who  was  not,  therefore,  a  creditor, 
whose  petition  was  accordingly  fraudulent,  and  that, 
in  consequence,  the  adjudication  was  void.  The  court 
said  that  jurisdiction  is  conferred  if  the  petition  which 
is  presented  sets  forth  the  required  facts,  and  the 
court,  upon  proof  of  service,  finds  the  facts  set  forth 
in  the  petition  to  be  true. 

Since  the  circuit  court  of  Jackson  county,  Missouri, 
had  as  ample  jurisdiction  to  begin  a  hearing  to  ascer- 
tain the  truth  or  falsity  of  the  charges  contained  in  the 
petition  as  the  district  court  of  Riley  county,  Kansas, 
possessed,  all  that  followed  was  exercise  of  jurisdic- 
tion. The  court  might  be  deceived  by  falsehood  and 
perjury,  just  as  the  Kansas  court  might  be  deceived  by 
the  same  means,  but  if  it  were  deceived  it  did  not  lose 
jurisdiction  to  exercise  the  power  it  possessed  to  adju- 
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dicate  the  controversy.  A  judgment  procured  by  false 
or  perjured  testimony  is  not  open  even  to  a  direct  at- 
tack on  that  ground,  when  the  testimony  relates  to  an 
issue  raised  by  the  pleadings  and  tried  out  at  the  hear- 
ing. (Plaster  Co.  v.  Blue  Rapids  Tovmship,  81  Kan. 
730,  And  authorities  cited  in  the  opinion.) 

Since  the  Missouri  court  had  jurisdiction  to  investi- 
gate whether  McCormick's  petition  for  a  divorce  were 
false  or  true,  to  pass  upon  the  testimony  offered  to  sus- 
tain it,  and  to  enter  a  decree  according  to  its  view  of 
the  proof,  that  decree  is  not  open  to  collateral  attack 
on  the  ground  of  fraud  in  a  suit  for  alimony  in  Kansas. 
Expressions  may  be  found  in  the  law  books  to  the  effect 
that  fraud  vitiates  whatever  it  touches,  including  judi- 
cial acts,  which  is  true  enough,  subject  to  the  limita- 
tions stated  in  the  Blue  Rapids  case  and  provided  the 
proper  remedy  be  employed.  In  some  cases  courts  have 
suffered  judgments  to  be  impeached  collaterally  on  the 
ground  of  fraud,  but  the  procedure  is  unsound.  If  air 
lowed  to  prevail  the  litigation  could  never  be  brought 
to  a  close.  It  could  always  be  alleged  that  the  last 
judgment  was  procured  by  fraud.  The  rule  is  neces- 
sarily the  same  for  judgments  of  sister  states  and  of 
this  state,  and  for  judgments  based  on  publication 
service  as  well  as  those  based  on  personal  service.  So 
long  as  notice  by  publication  confers  lawful  authority 
on  the  court  to  hear  and  determine,  the  determination 
is  binding  until  set  aside  in  a  direct  proceeding.  When 
jurisdiction  has  attached,  the  fraud  of  a  party  in  pro- 
curing an  irregular  exercise  of  jurisdiction  does  not 
destroy  jurisdiction,  and  nothing  but  want  of  jurisdic- 
tion is  available  on  collateral  attack. 

In  the  case  of  Simpson  v.  Kimberlin,  12  Kan.  579, 
the  court  said : 

"Every  judgment,  whether  obtained  through  fraud 
or  not,  is  valid  and  binding  and  conclusive  as  to  all 
parties  thereto,  and  their  privies,  until  reversed,  va^ 
cated,  set  aside,  or  perpetually  enjoined  by  some  pro- 
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ceeding  instituted  directly  for  that  purpose."    (Syl- 
labus.) 

In  Head  v.  Daniels,  38  Kan.  1,  judgment  was  ren- 
dered against  a  nonresident,  served  by  publication 
only,  finding  an  indebtedness  to  be  due  and  ordering  a 
sale  of  attached  real  estate.  The  sale  was  made  and 
confirmed  and  a  sheriff's  deed  was  issued.  Afterward 
the  proceedings  were  attacked  collaterally  in  an  action 
of  ejectment  to  recover  the  land.  Discussing  the  sub- 
ject of  service  the  court  said : 

"The  notice  was  in  all  respects,  except  as  above  men- 
tioned, formal  and  sufficient;  and  we  think  it  was  suffi- 
cient in  every  respect,  and  valid.  It  was  sufficient  to 
advise  Mrs.  Denton  of  the  nature  and  character  of  l^e 
action  brought  against  her,  and  of  her  interests  which 
were  sought  to  be  affected  by  the  action,  and  was  to 
her  a  substantial  compliance  with  all  the  requirements 
of  the  law.    This  was  certainly  sufficient.*'    (Page  7.) 

The  law  relating  to  collateral  attack  was  then  stated 
as  follows : 

"In  conclusion,  we  would  say  that  collateral  attacks 
upon  judicial  proceedings  are  never  favored ;  and  when 
such  attacks  are  made,  unless,it  is  clearly  and  conclu- 
sively made  to  appear  that  the  court  had  no  jurisdic- 
tion, or  that  it  transcended  its  jurisdiction,  Uie  pro- 
ceedings will  not  be  held  to  be  void,  but  will  be  heW  to 
be  valid."    (Page  12.) 

In  the  case  of  Davie  v.  Hagler,  40  Kan.  187,  a  guard- 
ian appointed  in  Illinois,  and  his  ward,  a  resident  of 
that  state,  removed  to  Kansas.  B^ng  in  financial  db- 
tress,  the  ward  obtained  a  sum  ^  money  from  the 
guardian  and  gave  the  guardian  a  receipt  in  full.  On 
the  strength  of  the  receipt  the  guardian  made  a  settle- 
ment with  the  probate  court  in  Illinois  and  obtained  his 
discharge.  The  court  held  the  judicial  proceedixtgs  in 
Illinois  couM  not  be  coflateratiy  attadced  m  the  gnmnd 
of  f^ud,  in  a  miit  coimneMO^  in  Kansas. 
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In  addition  to  what  has  already  been  quoted  from 
lAnrimer  v.  Knoyle,  43  Kan.  888,  the  court  further  said : 

"We  do  not  think  that  she  could  treat  the  judgment 
as  an  absolute  nullity,  and  void  in  a  collateral  proceed- 
ing, merely  because  of  the  falsity  of  the  petition  and 
the  two  affidavits. 

"  *A  divorce  granted  by  the  court  of  the  domicile  of 
both  parties  is  valid  everywhere  under  the  constitution 
of  the  United  States,  and  under  the  principles  of  inter- 
national law,  although  the  defendant  has  neither  b^n 
summoned  nor  voluntarily  appeared,  provided  that  the 
laws  (^  the  parties'  domicile  as  to  notice  by  publication 
or  otherwise  have  been  complied  with.'  .  .  .  'Want 
of  jurisdiction  in  the  court  passing  it  is  the  only  cause 
which  renders  a  decree  of  divorce  absolutely  void; 
fraud  does  not,  nor  does  irregularity.' "  (Pages  349, 
360.) 

In  Morris  v.  Sadler,  74  Kan.  892',  it  was  said  that  the 
principle  of  law  here  involved  is  so  well  established  that 
no  necessity  existed  for  its  formal  promulgation  again. 

It  is  not  quite  apparent  why  the  district  court  made 
the  point  that  personal  service  was  not  made  in  Kansas 
on  the  defendant  in  the  Missouri  case.  Such  service 
was  not  essential  to  jurisdiction,  granting  it  to  be  per- 
missible under  the  laws  of  Missouri,  and  would  have 
conferred  no  higher  or  greater  authority  on  the  court 
to  hear  and  determine  the  cause  than  service  by  publi- 
cation. True,  such  service  gives  actual  notice,  but  the 
defendant  in  the  Missouri  proceeding  admits  she  knew 
the  suit  was  pending  before  judgment  was  rendered. 
Fraud  can  scarcely  be  predicated  upon  the  choice  of  one 
of  two  equally  lawful  courses,  but  if  the  failure  to  make 
service  personally  carried  an  implication  of  secrecy  the 
plaintiff  in  that  case  did  his  best  to  show  that  such 
implication  was  unwarranted.  He  offered  proof  tend- 
ing to  show  an  effort  to  obtain  an  acceptance  of  service, 
and  thsrt  he  sent  the  defendant  a  copy  of  the  publication 
notice.  True,  this  correspondence  was  between  the 
attorneys  for  the  respective  parties,  but  under  the  cir- 
cumstances due  propriety  requiwd  ttiat  it  be  so.    The 
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tendered  evidence  was  relevant  to  the  questions  of 
actual  notice  to  the  defendant  and  the  good  faith  of  the 
plaintiff,  and  under  the  court's  theory  of  the  case  ought 
to  have  been  received. 

Another  ground  upon  which  the  district  court  re- 
fused to  recognize  the  Missouri  decree  was  that  under 
the  decision  in  Haddock  v.  Haddock,  201  U.  S.  562,  the 
effect  of  a  foreign  decree  of  divorce  is  to  be  determined 
by  the  facts  of  each  case.  The  facts  in  the  Haddock  case 
were  these :  A  husband  and  wife  were  domiciled  in  the 
state  of  New  York.  The  husband  removed  to  the  state 
of  Connecticut  and  acquired  in  good  faith  a  domicile  in 
that  state.  The  wife  remained  in  New  York.  After  a 
lapse  of  years  the  husband  procured  a  decree  of  divorce 
from  the  wife  in  a  Connecticut  court,  according  to  the 
laws  of  that  state,  on  the  ground  of  desertion.  The 
wife  was  served  by  publication,  and  not  personally.  In 
rendering  the  decree  the  court  found  that  the  complaint 
and  writ  had  been  duly  served  and  that  the  allegations 
of  the  complaint  had  been  sustained.  Subsequently  the 
wife  sued  the  husband  for  a  divorce  in  New  York  and 
obtained  personal  service  upon  him  there.  He  pleaded 
the  decree  of  the  Connecticut  court  in  bar  of  the  action 
and  offered  such  decree  in  evidence  at  the  trial.  The 
evidence  was  rejected  by  the  referee  who  heard  the 
case.  The  wife  was  granted  a  divorce  and  alimony  and 
the  judgment  was  affirmed  by  the  highest  court  of  the 
state  of  New  York.  On  appeal  to  the  supreme  court  of 
the  United  States  it  was  held  that  the  trial  court  did  not 
violate  the  full  faith  and  credit  clause  of  the  constitu- 
tion of  the  United  States  in  refusing  to  admit  the  Con- 
necticut decree  in  evidence.    The  court  said : 

"Without  questioning  the  power  of  the  state  of  Con- 
necticut to  enforce  within  its  own  borders  the  decree  of 
divorce  which  is  here  in  issue,  and  without  intimating 
a  doubt  as  to  the  power  of  the  state  of  New  York  to 
give  to  a  decree  of  that  character  rendered  in  Connecti- 
cut, within  the  borders  of  the  state  of  New  York  and  as 
to  its  own  citizens,  such  efficacy  as  it  may  be  entitled 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  43 

McCormick  v.  McCormick. 

to  in  view  of  the  public  policy  of  that  state,  we  hold  that 
the  decree  of  the  court  of  Connecticut  rendered  under 
the  circumstances  stated  was  not  entitled  to  obligatory 
enforcement  in  the  state  of  New  York  by  virtue  of  the 
full  faith  and  credit  clause."    (Page  605.) 

The  decision  in  Haddock  v.  Haddock  was  rendered  on 
April  12,  1906.  It  immediately  arrested  public  atten- 
tion throughout  the  nation,  and,  whether  warranted  or 
not,  great  anxiety  was  felt  in  many  quarters  respecting 
the  social  consequences  which  might  follow  from  it. 
For  the  purpose  of  averting  any  possible  disaster,  due 
either  to  the  decision  itself  or  to  misapprehension  of  its 
doctrine,  and  for  the  purpose  of  establishing  the  law 
and  policy  to  be  observed  by  the  courts  of  this  state,  the 
legislature  enacted  the  following  statute,  which  took 
effect  March  21,  1907: 

"Any  judgment  or  decree  of  divorce  rendered  upon 
service  by  publication  in  any  state  of  the  United  States 
in  conformity  with  the  law  thereof  shall  be  given  full 
faith  and  credit  in  this  state,  and  shall  have  the  same 
force  with  regard  to  persons  now  or  heretofore  resident 
or  hereafter  to  become  a  resident  of  this  state  as  if 
said  judgment  had  been  rendered  by  a  court  of  this 
state,  and  shall,  as  to  the  status  of  all  persons,  be 
treated  and  considered  and  given  force  the  same  as  a 
judgment  of  the  courts  of  this  state  of  the  date  which 
said  judgment  bears.    (Laws  1907,  ch.  184,  §  1.) 

It  is  perfectly  clear  that  this  statute  was  intended  to 
make  the  recognition  and  enforcement  of  foreign  di- 
vorce decrees  based  upon  substituted  service  obligatory 
in  this  state.  The  option  left  by  the  decision  in  Had- 
dock V.  Haddock  to  each  state  to  give  to  such  decrees 
within  its  own  borders  whatever  efficacy  they  may  be 
entitled  to,  consistent  with  its  public  policy,  was  exer- 
cised by  the  legislature,  and  such  decrees  were  placed 
upon  the  same  basis  as  the  judgments  of  our  own 
courts.  The  Missouri  decree  in  controversy  was  ren- 
dered on  December  10,  1907.  The  present  action  was 
begun  on  July  23,  1908,  and  the  decree  was  presented 
to  the  district  court  for  its  consideration  on  November 
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30,  1908.  Very  clearly  the  statute  governed  the  case,, 
and  the  decree  should  liave  been  given  the  same  force 
and  effect  upon  Emma  Blanche  McCormick  as  if  it  had 
been  the  decree  of  a  Kansas  district  court  rendered  on 
December  10,  1907.  What  would  have  been  its  force 
and  effect  under  these  conditions? 

The  question  is  fully  and  specifically  answered  by 
the  decision  rendered  in  Roe  v.  Roe,  52  Kan.  724.  In 
that  case  the  woman  brought  a  suit  for  divorce  and  ali- 
mony in  Montgomery  county,  Kansas.  The  man 
pleaded  a  decree  of  divorce  from  her  obtained  in  Colo- 
rado on  publication  service.  The  decree  made  no  refer- 
ence to  the  subject  of  alimony  or  property  rights.  On 
the  trial  the  district  court  sustained  the  Colorado  de- 
cree, but  awarded  alimony.  The  defendant  ^pealed, 
and  the  only  question  for  consideration  in  this  court 
was  the  right  of  the  woman  to  alimony  under  the  cir- 
cumstances. The  laws  of  Colorado  had  not  been 
pleaded  or  proved,  and  the  court,  acting  on  the  pre- 
sumption that  such  laws  are  the  same  as  those  of  thia 
state,  proceeded  to  determine  the  rights  of  the  partiea 
accordingly.  The  material  portions  of  the  opinion  fol- 
low: 

"UndCT  section  646  of  the  civil  code,  it  is  provided : 
'If  the  divorce  shall  foe  granted  by  reason  of  the  fault 
or  aggression  of  the  wife,  the  court  shall  order  restora- 
tion to  her  of  the  whole  of  her  property,  lands,  tene- 
ments and  hereditaments  owned  by  her  before,  or  by 
her  separately  acquired  after,  such  marriage,  and  not 
previously  disposed  of,  and  also  such  share  of  her  hus- 
band's real  and  personal  property,  or  both,  as  to  the 
court  may  appear  just  and  reasonable;  and  ehe  shall 
be  barred  of  all  right  in  all  the  remaining  lands  of 
which  her  husband  may  at  any  time  have  been  seized.^ 

"Section  647  contains  the  provision  ttiat  ^A  divKiroe 
granted  at  the  instance  of  one  party  shall  operate  as  a 
disscdution  of  the  marriage  oontrad;  as  to  both,  and 
idiall  be  a  bar  to  any  daim  of  the  party  for  whose  fault 
it  was  granted  in  or  to  the  property  of  the  other,  except 
in  cases  where  actual  fraud  shall  have  been  committed 
by  or  on  behalf  of  the  suoeesrf ul  party.* 
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''In  the  ease  of  Levna  v.  Lewis,  15  EaiL  181,  it  waB 
held :  'Where  a  decree  of  divorce  was  duly  and  legally 
entered,  after  service  by  publication,  and  the  mailing 
of  a  copy  of  the  petition  and  puMieation  notice,  as  re- 
quired by  section  641  of  the  code,  held,  that  the  defend- 
ant could  not  come  in  under  section  77  of  the  code,  and 
upon  the  showing  of  want  of  actual  notice  have  the  de- 
cree set  aside  and  be  let  in  to  defend. 

"  *Where  the  decree  of  divorce  contained  Yto  other 
order  concerning  property  than  one  barring  defCTMiant 
of  all  right  and  interest  in  the  property  of  plaintiff, 
held,  that  this  order  must  stand  with  the  decree,  and» 
the  decree  being  undisturbed,  the  order  could  not  be 
set  aenda' ''  .  .  .  '^It  is  the  general  policy  of  the 
law,  stronglEf  adhered  to  by  this  court  in  its  prior  de- 
cisions, to  require  every  question  properly  involved  in 
any  suit  to  be  disposed  of  by  the  judgment  finally  ren^ 
dered  in  the  case.  (Cowm'n  of  Marion  Co.  v.  Welch, 
40  Kan.  767 ;  Bierer  v.  Fretz,  37  Kan.  27 ;  Railroad  Co. 
V.  Beehe,  89  Kan.  465 ;  Westbrook  v.  Mize,  35  Kan.  299 ; 
Railroad  Co.  v.  Comm'rs  of  Anderson  Co.,  47  Kan.  766.) 
Under  the  law  of  Kansas,  the  court  rendering  judg- 
ment in  an  action  for  divorce  is  authorized  on  a  proper 
showing  to  grant  idimony,  whether  the  divorce  be  al- 
lowed or  not.  If  the  divorce  is  granted,  its  operates  as 
an  absolute  diss(dution  of  the  marriage  tie.  Whatever 
orders  with  reference  to  alimony  or  a  division  of  the 
property  are  desired  by  either  party  may  then  be  con- 
sidered and  determined  by  the  court.  If  they  may  be 
so  considered  and  determined,  and  a  party  neglects  to 
require  such  determination,  the  judgment  is  as  full  and 
complete  a  bar  as  if  the  question  had  been  fully  tried 
and  determined.  Within  the  case  of  Lewis  v.  Lewis, 
supra,  though  the  rule  declared  may  sometimes  work 
great  hardships,  a  judgment  on  service  by  publication 
is  as  effectual  as  where  personal  service  is  made.  We 
conclude^  then,  that,  under  the  evidence  and  the  finding 
of  the  court  sustaining  the  Colorado  divorce,  the  parties 
were  not  husband  and  wife  either  at  the  time  the  suit 
was  commenced  or  when  it  was  finally  determined,  and 
that  the  court  was  without  power  to  grant  alimony  to 
the  plaintiff  while  sustaining  the  Colorado  divorce 
made  so  long  before.''  (Pages  727,  728.) 

This  declaration  of  the  law  is  consistent  with  numer- 
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ous  earlier  and  later  decisions.    In  Mitchell  v.  Mitchell, 
20  Kan.  665,  the  opinion  reads : 

"By  the  dissolution  of  the  marriage  the  relation  of 
husband  and  wife,  between  tKe  parties,  ceases  to  ex- 
ist. The  divorce  granted  at  the  instance  of  one  party 
operates  as  a  dissolution  of  the  marriage  contract  as  to 
both.  The  subsequent  relations  of  the  parties  are  the 
same  as  though  no  marriage  had  ever  been  had.'' 
(Page  667.) 

In  the  case  of  Baughman  v.  Baicghman,  32  Kan.  538, 
the  syllabus  reads : 

"Under  the  statute  in  this  state  a  decree  of  divorce 
granted  at  the  instance  of  one  party  operates  as  a  dis- 
solution of  the  marriage  contract  as  to  both,  and  the 
decree  is  only  incumbered  with  the  statutory  restriction 
that  during  the  six  months  after  the  rendition  thereof 
and  the  pendency  of  the  proceedings  to  reverse  the 
same  it  is  unlawful  for  either  of  the  parties  to  marry." 

In  the  case  of  DcUeschal  v.  Geiser,  Guardian,  36  Kan. 
874,  a  divorced  woman  claimed,  after  her  former  hus- 
band's death,  an  interest  in  his  real  estete  not  men- 
tioned in  the  divorce  decree.    The  court  said : 

"At  the  commencement  of  the  partition  proceedings 
it  seemed  to  have  been  the  belirf  of  the  attorney  of 
Antonia  Daleschal  that,  notwithstanding  the  divorce 
granted  her,  she  was  entitled  to  a  portion  of  the  real 
estete  of  which  Joseph  Bertsch  died  possessed,  either 
as  an  heir  at  law  or  a  dower  interest;  that  if  the  decree 
of  separation  did  not,  in  express  terms,  bar  her  right 
of  inheritence  or  dower,  she  would  still  have  her  share 
of  the  realty,  the  same  as  if  such  a  decree  had  never 
been  rendered;  that  a  divorce  affected  personal  rela- 
tions, but  did  not  property  righte,  unless  so  expressed 
in  the  judgment.  This  was  a  misconception  of  the 
law."   (Page  377.) 

In  the  case  of  Chapman  v.  Chapnum,  48  Kan.  636,  a 
wife  residing  in  Ohio  obtained  a  divorce  by  publication 
service  against  her  husband  who  resided  in  Kansas. 
The  court  said : 

"The  effect  of  the  divorce  obtained  by  plaintiff  from 
John  B.  Chapman  was  to  exclude  her  from  any  interest 
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in  his  property,  not  specially  mentioned,  reserved  or 
provided  for  in  the  decree  of  divorce.  (Mitchell  v. 
MitcbeU,  20  Kan.  665 ;  Daleschal  v.  Geiser,  36  Kan.  374 ; 
Crane  v.  Fipps,  29  Kan.  585.)  .  .  .  The  jurisdic- 
tion over  a  divorce  cause,  properly  brought  in  a  court 
under  the  statutes  of  the  state  where  the  plaintiff 
actually  resides,  gives  the  court  authority  to  nullify  or 
dissolve  the  marriage  status,  although  it  has  jobtained 
no  control  over  the  person  of  the  defendant,  excepting 
by  publication.  Mrs.  Clarinda  Chapman  had  her  dom- 
icile in  Ohio  at  the  time  of  the  divorce  proceedings. 
The  court,  under  the  statute  of  that  state,  had  juris- 
diction, and  the  proceedings  therein  render  the  divorce 
complete.  After  the  decree  of  divorce  Mrs.  Chapman 
was  not  legally  the  wife  of  John  B.  Chapman,  in  Ohio 
or  in  Kansas."  (Pages  688,  639.) 

In  the  case  of  Wesner  v.  O'Brien,  56  Kan.  724,  the 
syllabus  reads  : 

"The  district  court  has  power  to  award  land  as  ali- 
mony in  a  divorce  proceeding  based  only  on  constructive 
notice  to  the  defendant,  where  the  plaintiff  alleges  suf- 
ficient grounds  for  divorce  and  alimony  in  the  petition, 
and  asks  to  have  such  land  appropriated  as  alimony, 
and  where  the  publication  notice  contains  a  particular 
description  of  the  land  sought  to  be  appropriated  and 
the  nature  of  the  relief  demanded." 

In  the  opinion  it  was  said : 

"The  theory  that  the  limit  of  the  power  of  the  court 
in  a  divorce  suit  where  there  is  no  personal  service  is 
the  dissolution  of  the  marriage  does  not  obtain  in  this 
state.  In  the  early  case  of  Lewis  v.  Lewis,  15  Kan. 
181,  it  was  held  that  upon  such  service  a  decree  bar- 
ring the  defendant  of  any  interest  in  the  plaintiff's 
property  was  valid  and  binding."   (Page  729.) 

In  the  case  of  PhiUips  v.  PhiUips,  69  Kan.  324,  a  wife 
brought  an  action  for  alimony  in  Butler  county,  in  this 
state,  on  the  ground  of  extreme  cruelty  and  gross  neg- 
lect of  duty.  While  the  action  was  pending  the  husband 
sued  her  for  divorce  in  Oklahoma.  She  filed  a  cross- 
petition  there  for  a  divorce  and  for  alimony,  on  the 
grounds  stated  in  the  alimony  petition  filed  in  Kansas. 
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The  Oklahoma  court  found  that  she  had  been  guilty  of 
•desertion,  that  the  husband  was  without  fault,  granted 
him  a  divorce,  and  reserved  the  question  of  property 
rights.  The  husband  then  pleaded  this  decree  in  bar 
of  the  action  for  alimony  in  Butler  county.  The  dis- 
trict court  of  that  county  refused  to  recognize  the  de- 
cree and  awarded  the  wife  the  relief  prayed  for.  On 
appeal  ttiis  court  reversed  the  judgment,  holding  that 
the  charges  contained  in  the  petition  for  alimony  had 
}>een  adjudicated. 

In  iiie  case  of  Hateh  v.  Small,  61  Kan.  242,  the  ooort 
eaid: 

^'Unless  the  court  granting  the  divorce,  in  exercise 
of  authority  conferred,  makes  a  division  of  the  prop- 
erty or  awards  alimony,  the  decree  ends  all  matrimonial 
obligations  and  any  right  which  either  has  acquired  by 
the  marriage  in  the  other's  property.'*   (Page  245.) 

In  the  case  of  DurUmd  v.  DuHand,  67  Kan.  784,  the 
opinion  reads : 

"The  prohibition  upon  marriage  within  six  months, 
however,  was  the  only  limitation  upon  the  judgment  as 
an  utter  annihilation  of  the  former  marital  status.  If 
no  appeal  was  taken  the  ties  which  had  bound  the  indi- 
viduals together  were  absolutely  and  unqualifiedly 
broken  asunder.  The  parties  were  each  as  fully  ab- 
solved from  every  marital  right  and  duty  and  conse- 
quence as  they  were  before  marriage,  and  were  fully 
restored  to  the  freedom  they  enjoyed  before  marriage 
in  every  respect,  except  they  could  not  marry  for  six 
months.  Indeed  had  the  legislature  withheld  that  privi- 
lege forever,  still  no  element  of  the  relation  of  husband 
and  wife  would  have  continued  to  exist.**    (Page  740.) 

In  the  case  of  Roberta  v.  Fagan,  76  Kan.  536,  a  wife 
residing  in  this  state  procured  a  divorce  from  her  hus- 
band on  publication  service.    The  opinion  reads : 

"The  service  made  invested  the  court  with  full  juris- 
diction to  grant  a  divorce.  A  valid  divorce  having  been 
granted,  the  parties  were  no  longer  husband  and  wife, 
and  thereafter  their  property  rights  were  the  same  as 
before  their  marriage.    The  divorce  extinguished  wfaat- 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  49 

McCormick  v.  McConnick. 

ever  rights  either  might  have  had  in  the  property  of 
the  other  on  account  of  the  marriage  relation.''  (Page 
540.) 

Applying  these  decisions  to  the  present  case  the  fol- 
lowing conclusions  are  inevitable :  The  judgment  of  the 
Missouri  court,  rendered  on  service  by  publication,  was 
as  effectual  as  if  ifrhad  been  rendered  on  personal  serv- 
ice. It  operated  to  dissolve  the  marriage  tie,  and  ab- 
solved each  party  from  every  marital  right  and  duty. 
The  defendant  in  that  suit  was  no  longer  the  plaintiff's 
wife,  each  one  was  as  free  as  before  marriage,  and 
thereafter  they  bore  toward  each  other  the  same  rela- 
tions as  if  the  marriage  had  never  occurred.  The  court 
was  not  limited  to  the  mere  dissolution  of  the  marria^^e, , 
but  had  authority  to  determine  the  question  of  alimony 
and  make  an  award  to  the  defendant.  The  cause  being 
open  for  the  claim  of  alimony,  it  should  have  been  made 
there.  No  application  for  alimony  having  been  pre- 
sented, the  decree  is  as  complete  a  bar  as  if  evidence 
had  been  introduced  and  a  decision  rendered  thereon. 
It  is  not  necessary  that  the  decree  should  refer  in  ex- 
press terms  to  alimony  in  order  to  have  this  effect.  It 
excludes  everjrthing  not  expressly  mentioned  or  re- 
served in  it.  The  matters  of  who  was  innocent,  who 
was  injured  and  who  was  responsible  for  the  separation 
are  res  jvdicata.  The  district  court  of  Riley  county  was 
without  authority  to  enforce  the  matrimonial  obliga- 
tion upon  which  the  right  to  alimony  depends,  and  the 
plaintiff  no  longer  has  any  of  the  rights  which  a  wife 
possesses  respecting  her  husband's  property. 

The  statute  of  1907  does  not  undertake  to  make  rec- 
ognition of  foreign  decrees  disposing  of  real  or  personal 
property  situated  in  this  state  obligatory,  but  no  ques- 
tion of  that  kind  is  here  involved.  All  the  consequences 
of  the  Missouri  decree  which  have  been  enumerated  are 
personal  to  the  present  plaintiff.  The  decree  did  not 
attempt  to  bind  property,  and  the  present  action  relates 
to  alimony.    Real  estate  is  affected  only  as  it  affords  a 
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meaBB  whereby  a  judgmwt  for  lUimcoiy  ma^r  be  sa^^ 
fied,  and  the  r%ht  to  alimony  depends  upon  the  atatoa 
of  the  plaintiff  after  the  rendition  of  the  Missouri  de- 
cree. 

The  plaintiff  bases  her  right  to  attack  the  Missouri 
decree  collaterally  upon  the  decision  in  JUtovnch  v. 
IMawich,  19  Kan.  451.  The  first  pwagrapln  o^f  the  syl- 
labus distinguishes  the  case : 

''A  judgnient  raiideFed  by  a  probate  ooart  of  Utah 
territory,  attempting  to  di«(solve  the  marriaige  relatkm 
existing  between  a  husband  and  wife  who  had  neitlpt^ 
of  them  ever  resided  there  or  been  within  the  territory, 
and  being  rendered  without  any  actual  notice  to  the 
wife,  is  void  absolutely  atid  entirely  for  want  of  juris- 
dicticm  in  the  court  to  render  suoh  a  ju^d^nent.'' 

The  plaintiff  argues  that  she  is  entitled  to  alimony 
under  the  decision  in  Rodgers  v.  Rodgers,  56  Kan.  488, 
the  syllabus  of  which  reads  thus : 

"The  courts  of  a  sister  state,  if  authorized  by  law, 
may  dissolve  the  marriage  relation  between  a  husband 
domiciled  there  and  a  wife  residing  in  this  state  on  serv- 
ice by  publication,  although  unknown  to  her,  but  such 
courts  have  no  power  to  settle  the  title  to  lands  in  thia 
state,  nor  to  control  the  custody  of  children  residiiw: 
here ;  and  where  a  husband  deserted  his  wife  and  chil- 
dren, leaving  them  in  the  occupation  of  a  homestead 
here,  and,  going  to  another  state,  procured  a  divorce  in 
accorduiee  with  law,  but  with<mt  actual  notice  to  the 
wife,  held,  that  though  such  decree  was  effectual  as  to 
the  status  of  the  parties,  it  was  not  a  bar  to  the  allow- 
ance of  alimony  in  the  homestead,  nor  as  to  the  custody 
of  the  children,  in  a  subsequent  action  brought  by  the 
wife  here." 

This  decision  is  based  upon  Cox  v.  Cox,  19  Ohio  St. 
502,  and  Cook  v.  Cook,  imp.,  56  Wis.  195.  It  is  sup- 
ported by  Thurston  v.  Thurston,  58  Minn.  279,  Cochran 
V.Cochran,  42  Neb.  612,  and  Eldred  v.  Eldred,  62  Neb. 
613,  and  to  some  extent  by  Graves  v.  Gra/ves,  36  low^, 
310,  and  Van  Orsdal  v.  Van  Orsdal,  67  Iowa,  3J5. 

No  reference  wa3  made  in  Bodgers  v.  Rodgers  to 
Roe  V.  Roe,  52  Kan.  724,  or  to  any  other  Kansas  de- 
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eision  touchmg  the  questions  covered  by  the  syllabus 
quoted.  No  attempt  was  made  to  harmonize  the  decla- 
rations made  with  previous  utterances  of  the  court,  and 
the  case  has  not  been  cited  as  authority  in  any  subse- 
quent decision.  Wheth»  the  doctrine  announced  be 
sound  or  unsound  need  not  now  be  determined.  The 
facts  are  so  dissimilar  from  those  under  review  that 
the  case  has  no  amplication. 

In  Rodpere  v.  Rodgera  the  wife's  homestead  rights 
were  involved,  and  the  case  was  treated  as  one  affectinj? 
the  title  to  land  in  this  state.  This  assumption,  if 
valid,  would  create  some  confusion,  but  it  was  made  and 
was  utilized  in  declaring  the  law  of  the  case  in  the 
syllabus.  The  foreign  divorce  was  unknown  to  the 
wife,  and  was  rendered  without  actual  notice  to  her. 
The  husband  deserted  the  wife  and  established  a  sep- 
arate d(Hmeile  in  the  foreign  state.  In  this  case  no 
homestead  rights  are  involved,  the  title  of  the  plaintiff 
to  any  land  she  may  have  in  Kansas  is  not  affected,  and 
no  eiEtraterritorial  effect  is  claimed  for  the  Missouri 
deeree  in  that  regard.  Proof  was  tendered  showing 
diligent  and  successful  effort  to  apprise  the  plaintiff  of 
the  Missouri  suit,  and  she  admitted  she  had  actual 
knowledge  of  its  pendency.  The  matrimonial  domicile 
of  both  parties  was  within  the  jurisdiction  of  the  Mis- 
souri court.  Therefore  the  two  cases  are  unlike  in  all 
essential  features,  exc^t  that  both  wwe  instituted  to 
obtain  alimony.  In  the  opinion  in  the  Rodgers  case  it 
is  said  ttiat  a  wife  may  have  no  opportunity  to  set  up  a 
daim  for  alimony  in  her  husband's  suit  for  a  divorce  in 
a  foreign  state.  The  plaintiff  in  this  ease  had  that  op- 
portunity. It  is  said  the  court  of  a  foreign  state  would 
not  have  power  to  deal  effectively  with  the  question  of 
alimony,  even  if  the  wife  had  knowledge  of  the  suit. 
This  statement  evidently  applies  to  cases  like  the  one 
then  under  decision,  where  homestead  rights  or  the 
title  to  land  is  involved.  Even  in  such  cases  no  reason 
is  apparent  why  a  conveyance  might  not  be  ordered,  and 


Digitized  by  VjOOQ IC 


62  SUPREME  COURT  OF  KANSAS. 

McCormick  v.  McCormick. 

its  execution  be  compelled  by  contempt  process.  (See 
FdU  V.  Eastin,  215  U.  S.  1.)  It  is  likely  to  occur  in  any 
case  that  the  bulk  of  the  husband's  property  will  lie 
outside  the  state  of  his  domicile.  No  disability  to  do 
justice  in  the  matter  of  alimony  has  so  far  been  imputed 
to  the  courts  of  this  state,  and  the  statute  of  1907  is 
framed  on  the  theory  that  the  courts  of  other  states  have 
equal  facilities  and  powers.  Finally,  the  opinion  in  the 
Rodgers  case  proceeds  upon  the  declared  principle  that, 
although  the  parties  are  divorced,  the  relation  of  hus- 
band and  wife  may  be  regarded  as  still  existing  for  the 
purpose  of  awarding  alimony.  It  is  now  impossible  to 
resort  to  such  a  fiction  in  view  of  the  statute  of  1907. 

The  defendant  insists  that  notwithstanding  the  de- 
cision in  the  Haddock  case  the  district  court  was  obliged 
to  give  full  faith  and  credit  to  the  Missouri  decree  under 
the  constitution  of  the  United  States,  and  claims  that 
the  case  of  Atherton  v.  Atherton,  181  U.  S.  155,  is  con- 
trolling. It  is  not  necessary  to  discuss  the  case  in  this 
broad  constitutional  aspect,  since  by  virtue  of  the  law 
and  policy  of  this  state  as  declared  in  the  statute  of 
1907  and  in  the  decisions  of  this  court  the  defendant  ob- 
tains all  the  relief  he  desires. 

The  action  was  properly  commenced  in  Riley  county. 
It  is  not  necessary  that  the  plaintiff  in  a  suit  for  ali- 
mony should  be  a  resident  of  the  state  or  of  any  county 
in  the  state  {Litowich  v.  Litovnch,  19  Kan.  451,  453), 
and  the  action  may  be  commenced  in  any  county  where 
the  defendant  may  be  summoned,  or  where  he  has 
property  subject  to  appropriation  to  pay  the  judgment 
if  he  be  a  nonresident. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 
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Gaius  M.  Brumbaugh,  Appellee,  v.  S.  T.  Wilson  et  al., 
Appellants. 

No.  16,882. 
SYLLABUS  BY  THE  COUBT. 

1.  Judgments — Validity— Default— PeUtion  Demurrable — Col- 
lateral Attack,  In  a  collateral  attack  on  a  judgment  rendered 
on  a  default  the  judgment  will  not  be  held  void,  even  if  the 
petition  upon  which  it  was  rendered  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2.  Record  of  the  Proceedings  Lost — Secondary  Evidence 

— Pre9umpUonB,  Where  the  proceedings  of  a  court  are  at- 
tacked as  void  years  after  they  occurred,  and  where  the  pri- 
mary evidence  of  such  proceedings  is  shown  to  have  been 
lost  or  destroyed,  the  court  may  consider  such  secondary  evi- 
dence as  may  be  presented,  and  may  entertain  every  reason- 
able presumption  consistent  with  such  evidence  in  support  of 
the  validity  of  such  proceedings. 

Appeal  from  Hodgeman  district  court;  Charles  E. 
LOBDELL,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

STATEMENT. 

On  March  18,  1901,  the  appellee  brought  an  action 
in  the  district  court  of  Hodgeman  county  to  recover  a 
judgment  on  a  note  of  $600  and  to  foreclose  a  mort^ 
gage  given  on  land  in  that  county  to  secure  the  pay- 
ment of  the  note.  The  appellants  were  made  parties 
defendant,  and  the  petition  alleged  that  since  the  exe- 
cution of  the  note  and  mortgage  they  had  purchased 
the  lands,  and  by  the  terms  of  their  deed  therefor  had 
assumed  the  pa3anent  of  the  note  and  mortgage.  On 
March  18,  1901,  a  summons  was  duly  issued  to  the 
sheriff  of  Hodgeman  county  for  all  of  the  defendants, 
and  returned  "not  found  in  my  county,  after  making 
diligent  search,  as  to  each  of  said  defendants.''  A 
proper  afiidavit  for  service  by  publication  was  filed, 
and  due  publication  and  proof  thereof  was  made  to  the 


Digitized  by  VjOOQ IC 


54  SUPREME  COURT  OF  KANSAS. 

Brumbaugh  v.  Wilson. 

court.  Thereafter,  in  January,  1902,  an  order  of  sale 
was  issued  by  the  clerk  of  the  court,  delivered  to  and 
commanding  the  sheriff  to  advertise  and  sell  the  land 
in  question,  without  appraisement,  "to  satisfy  one 
judgment  for  the  sum  of  $564,  with  interest  from  the 
first  day  of  December,  1890,  at  12  per  cent  per  annum, 
and  costs  of  suit,  taxed  at  $12.15,  together  with  accrti- 
ing  costs,  according  to  a  judgment  rendered  by  the  dis- 
trict court  of  the  twenty-third  judicial  district  of  the 
state  of  Kansas,  sitting  in  and  for  Hodgeman  eounty, 
on  the  28th  day  of  May,  1901,  at  the  May  term  of  said 
courts  in  a  certain  action  then  atid  tifiere  peifrding 
whei'ein  Gains  M.  Brumbaugh  was  plaifttifF  and  Hif am 
L.  Pratt,  Mary  E.  Pratt,  John  P.  Freese,  S.  T.  Wilson 
and  Mrs.  Wilson,  his  wife,  R.  S.  Mercer  and  Mrs. 
Mercer^  his  wife,  James  L.  Hutchinson  £md  Mrs.  Hutch- 
inson, his  wife,  and  S.  E.  Forman  wei^  defetidants, 
and  that  you  return  this  order."  Afterward  the  sheriff 
nmde  due  retum  of  the  ordef  of  sale,  stating  th^  the 
land  had  been  sold  for  the  sum  of  $100  to  Oaius  M. 
Brumbaugh,  he  being  the  highest  and  best  biddcif  for 
cash  therefor.  On  March  2,  1902,  upon  the  motion  of 
the  appellee,  the  sale  was  confirmed  by  the  court.  The 
of der  of  confirmation  recites : 

"And  the  court  having  examined  the  proceedings  of 
said  sheriff,  under  said  order  of  sale,  finds  that  the 
same  have  been  made  in  all  respects  in  conformity 
with  law,  and,  no  exceptions  being  filed  or  objections 
made,  it  is  ordered  and  adjudged  by  the  court  that  said 
sale  and  proceedings  be  and  the  same  are  hereby  ap- 
proved and  confirmed;  and  it  is  further  ordered  that 
A.  E.  Sweet,  sheriff  of  said  county  of  Hodgeman,  make 
and  execute  to  the  purchaser  thereof  at  said  sale  a 
good  and  sufficient  deed  for  the  premises  so  sold." 

On  March  10,  1908,  the  appellants,  Wilson  and 
Mercer,  filed  their  motion  in  that  action  to  set  aside 
the  order  of  sale,  coTifirmatioti  and  deed  to  the  land, 
for  the  reason  "that  the  same  Was  null  and  void  in 
that  the  purported  judgment  otdeiing  said  ordel-  of 
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sale  reei^ed  ifi  daM  order  of  sale  was  neither  r^endered 
by  ^ig  eoutt,  in  tftat  m  jc^gment  was  ever  rendered 
or  entered  hy  itm  court  in  said  canse  upon  which 
said  order  of  sale  was  issued  or  upon  which  it  was 
founded,  and  for  the  further  reason  that  the  purported 
petition  filed  by  said  plaintiff  herein  did  not  and  does 
not  state  a  cause  of  action  agrainst  said  defendants  or 
any  oi  them.''  In  support  of  this  motion  Wilson  filed 
his  affidavit  that  he  was  one  of  the  defendants  named, 
and  that  at  aH  times  since  1870  he  had  been  a  resident 
ot  tile  slate  of  Ki»iMs,  residing  and  doing  business 
dinriivg  a  pertion  of  the  time  in  topeka,  Shawnee 
ooimty,  attd  a  portion  of  the  time  in  Emporia,  Lyon 
county,  and  was  weH  Imown  in  that  city;  liiat  he  had 
no  notice  or  knowledge  whatever  of  t^  above-entitled 
aetion  tttiAl  Augtrst,  1907 ;  and  that  at  all  times  since 
Januaiy  1,  1890,  he  Wfls  a  resident  of,  and  could  have 
been  served  wftli  simtmons  within,  the  state.  On  the 
hearing  of  the  motion  the  clerk  of  the  court  was  also 
sworn  as  a  wftneiis  a»d  tertified  that  he  had  made  in- 
ve^gatkm  of  the  Meords  in  ^is  case  to  ascertain 
whether  at  not  th«e  was  a  journal  enntty  of  judgment 
tlierehi,  add  that  th^fe  was  no  such  entry.  The  ap- 
pellee thereupon  ifit^roduced  the  appearance  docket  of 
tiie  court  in  the  cause,  whidi  showed  the  following 
entry:  "Majr  28,  1901.  Journal  entry  filed;  judgment 
for  $5<S4,  interest  at  12  per  cent ;  sale  after  six  months.'* 
No  further  evidence  was  offered.  The  court,  after 
hearing  arguments,  denied  the  motion,  and  Wilson  and 
Mercer  excepted  and  appealed  to  this  court. 

J.  G.  Hutctris&n,  for  the  appellants. 

W.  S.  Kenyon,  for  the  appellee ;  /.  S.  West,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  appellants  in  this  case  do  not  in 
their  motion  ask  that  the  judgment  be  opened  up  and 
that  they  be  allowed  to  come  in  and  defend,  that  jus- 
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tice  to  all  parties  may  be  done.  On  the  other  hand 
they  seek  to  avoid  the  proceedings  under  the  judgment, 
and  aver  (1)  that  no  judgment  should  have  been  ren- 
dered for  the  reason  that  there  was  no  legal  process 
served  or  notice  given  to  confer  jurisdiction  on  the 
court,  as  the  affidavit  for  publication  was  not  true; 
(2)  that  there  should  have  been  no  judgment  for  the 
reason  that  the  petition  does  not  state  a  cause  of  action, 
but  on  the  other  hand  shows  that  the  action  was  barred 
by  the  statute  of  limitations  at  the  time  the  petition 
was  filed ;  and  (3)  while  conceding  that  the  appearance 
docket  is  a  record  of  the  court,  required  by  law  to  be 
kept,  and  is  evidence  that  a  judgment  was  rendered  and 
a  journal  entry  thereof  filed,  they  contend  that  such 
docket  does  not  prove  any  judgment  or  decree  ordering 
the  sale  of  the  land,  but  shows,  if  anything,  a  personal 
judgment  which,  at  least,  the  court  had  no  jurisdiction 
to  render.  We  will  consider  these  questions  in  their 
order. 

(1)  It  is  conceded  that  a  proper  affidavit  was  filed,  a 
sufficient  notice  duly  published,  and  the  publication  was 
approved,  but  it  is  said  that  the  affidavit  therefor  was 
false.  A  sufficient  answer  is  the  following  from  the 
syllabus  in  Davis  v.  Land  Co.,  76  Kan.  27 : 

"An  affidavit  filed  as  provided  by  section  73  of  the 
code  of  civil  procedure  (Gen.  Stat.  1901,  §  4507),  fol- 
lowed by  the  publication  of  a  notice  in  accordance  with 
section  74  of  the  code  (Gen.  Stat.  1901,  §  4508),  which 
are,  on  examination,  approved  by  the  court  as  required 
by  section  75  of  such  code  (Gen.  Stat  1901,  §  4509), 
confers  jurisdiction  upon  the  court  to  hear  and  de- 
termine the  action  in  which  such  service  is  made ;  and  a 
judgment  rendered  therein  is  valid  and  unimpeach- 
able, unless  assailed  for  a  cause  and  within  the  time 
prescribed  by  the  statute,  even  though  the  affidavit  was 
untrue  and  the  defendant  was  ignorant  of  the  pendency 
of  the  action  and  made  no  appearance  therein.*' 

Indeed,  "a  judgment  based  upon  a  willfully  false  affi- 
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davit  for  service  by  publication  is  not  absolutely  void." 
{Duphome  v.  Moore,  post.) 

(2)  The  expiration  of  the  time  for  bringing  an  ac- 
tion is  a  matter  of  defense.  Only  explicit  allegations 
which  show,  not  inferentially  but  directly,  that  the 
statutory  time  has  run  render  a  petition  demurrable. 
Otherwise  the  question  must  be  raised  by  a  special  plea. 
(Parker  v.  Berry,  12  Kan.  351;  CheUis  v.  Coble,  37 
Kan.  558.)  The  petition  in  this  case  does  not  affirma- 
tively show  that  the  cause  of  action  was  barred  at  the 
time  of  filing  thereof.  Even  if  the  petition  was  de- 
murrable, the  judgment  rendered  thereon  is  not  void 
nor  can  it  successfully  be  collaterally  attacked.  In 
Wyandotte  County  v.  Investment  Co.,  80  Kan.  492,  it 
was  said : 

"Where  a  court  has  jurisdiction  of  the  subject  matter 
of  an  action  and  of  the  parties,  a  petition  which  alleges 
sufficient  facts  to  challenge  the  attention  of  the  court 
as  to  its  merits,  and  to  authorize  the  court  to  deliberate 
and  act,  is  sufficient  to  sustain  a  judgment  rendered  in 
the  action  upon  evidence,  as  against  a  collateral  attack 
on  the  ground  that  the  judgment  is  void ;  and  this  al- 
though the  petition  may  have  been  demurrable  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action."   (Syllabus.) 

(See,  also,  CheUis  v.  Coble,  supra;  Homer  v,  Ellis, 
75  Kan.  675;  Rowe  v.  Palmer,  29  Kan.  337;  Davis  v. 
Land  Co.,  supra.) 

(3)  But,  it  is  contended,  even  if  the  court  had  juris- 
diction to  render  a  judgment  valid  as  against  a  col- 
lateral attack,  there  is  no  judgment  of  record  in  this 
case,  nor  is  there  evidence  of  any  judgment  having  been 
rendered  which  would  authorize  the  issuance  of  the 
order  of  sale,  the  sale  and  confirmation,  or  the  sheriff's 
deed  made  in  pursuance  thereof.  It  would  probably 
have  been  the  better  practice  had  the  appellee,  before 
entering  upon  the  hearing  of  the  appellants'  motion, 
moved  the  court  for  a  nunc  pro  tunc  entry,  if  the  evi- 
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detiiee  of  the  j«dge  who  rendered  the  judgment  or  the 
clerk  who  should  have  recorded  the  journal  entry  or 
the  attorney  who  drew  it  could  have  been  obtained. 
However,  as  against  the  unconscionable  advantage 
which  the  appellants  s^k  to  gain  through  the  omission 
of  tiie  clerk  to  record  the  journal  entry,  we  thmk  the 
court  was  right>  under  the  evidence  predueed,  in  deny- 
ing the  motion.  The  appearance  docket  evidenced  that 
a  judgMient  had  been  rendered  mid  a  journal  ent^ 
thereof  had  been  pref)ared  and  filed ;  that  the  amiount  of 
the  judgment  was  9564,  with  interest  at  12  per  cent, 
and  the  sale  was  to  be  heki  after  six  months.  How 
^ould  the  cmirt  have  interprets  this  record?  The 
petition,  aftel*  alleging  facts,  prayed  foi*  a  personal 
judgment  in  favor  of  the  appellee  and  against  the  ap* 
peHants,  for  a  foreclosure  of  the  mortgage^  and  the 
sale  of  the  kind  to  satisfy  the  judg!mdnt  prayed  lot. 
P'ei^scmial  service  6t  summons  hafd  b^en  atCeimpted,  but 
was  not  secured;  then  a  service  by  publication  was 
made  and  approved.  The  court  could  not  reasonably 
infer  that  ^e  judgment  was  personal,  but  could  only 
say  that  it  was  a  judicial  determmatiofi  of  the  Sum  due 
upoft  the  note  and  moltga*^^ — a  Judgment  in  tern. 
"Sale  after  six  months"  fairly  meant  a  decree  of  fore- 
closure and  for  the  sale  of  the  land  described  in  the 
mortgage  after  a  six  months'  stay  of  execution,  in  ac- 
cordance with  the  statute  in  force  at  the  time  the  mort^ 
gage  was  given.  Again,  the  order  of  sale,  issued  less 
than  eight  months  after  the  judgment  was  rendered, 
recited  the  terms  of  the  judgment  and  is  some  evidence 
thereof,  although  not  of  the  highest  class.  A  public 
officer  is  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  done  his  duty,  and  there  is  a  pre- 
sdmiption  that  the  prepared  journal  entry  had  then  been 
lost  from  the  files.  Where  the  proceeding  of  a  court 
are  attacked  lis  void  years  after  they  occurred,  Md 
where  the  primary  evidence  of  such  proceedings  is 
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shewn  ta  be  lost  or  destroyed,  the  eourt  m^  consider 
such  secondary  evidence  thereof  as  may  be  presented, 
and  may  entertain  every  presumption,  consistent  with 
«uch  evidence,  in  support  of  the  proceedings  of  the 
•ccwrt 

The  order  denying  the  motion  is  affirmed. 


'CfiAfiLtiS  fi.  Qt6b(ft^,  Apptttee,  v.  Gfeo^fi  ^HA^gtOOL, 

App^lUnU, 

Wo.  1«,«84. 
SYLLABUS  BY  THE  COURT. 

1.  Counties — Purchase  at  Tax  Sale — DisposiH&n  of  Land  Not 
Redeemed  in  three  l^ears.  Where  a  county  adopts  the  provi- 
dorid  of  chapter  Ite  6i  the  LaWs  of  ISOl  ((Jen.  Stat.  1901, 
S§?ft9-7eAi),  BtM  iMd  ia  taken  for  th^  emittty  thei^nftd^ 
anil  Mndiftfi  Tffltededfldd  Ur  titf M  y«Kts  6t  ttoM^  th^  (M^Mty 
ednmiteionei^  maty  dispose  of  it  for  l6sir  tiMI  the  legal  ehar|(ill 
against  it,  or  it  may  be  conveyed  to  any  person  who  offers  to 
pay  the  legal  charges  due  thereon  without  the  intervention  of 
the  couilty  doitmiissioners. 

A  'f At  TfB^d—fiine  of  ^tecuUon  ctfUt  Assiffnm&nt  of  CetUfl- 
eate.  Where  such  land  is  disposed  of  fot  a  sttm  l^Bii  fhM  ^ 
legal  dtergeft  dde  thereon,  then,  under  thcl  provisions  of  lo- 
tion 7672  of  the  General  Statutes  of  1901  (Laws  1893,  ch. 
110,  §  4) ,  six  months  must  intervene  betwe^i  the  date  of  the 
assignment  of  the  certificate  and  the  execution  of  the  deed, 
but  not  otherwise. 

:». C&k9td&^HUon^-8^paraU  StaUrhents  of  SeWii^  PHee 

and  SMpeei^Bnt  Taares.  Where  A  county  held  land  taken  uh- 
d«f  this  lahv  for  more  thAi  three  years  the  eertilleate  was 
siMgtM  td  i  i^tlrehftser  for  the  full  amount  of  legal  chargelsr 
agaittst  tlM  land,  imd  a  ti»t  deed  was  executed  therefor  on  the 
OBjne  dtty.  Fr&nA  the  reeitals  in  iAte  tax  doed  ft  appeared  that 
the  «Mount  of  consideration  received  for  the  deed  consisted 
of  tier  dmoont  of  ihe  original  sale,  with  interest  to  the  date  of 
1^  deed,  and  the  anknint  df  the  subsequent  taxes,  with  interest 
tor  the  same  d^tte^  which  aujounls  were  s€^rately  stated,  in- 
steid  of  behig  daiAed  as  one  lumi^  sum,  as  contemplate  hf 
the  statotory  iarit  of  deed.  Heid,  that  this  ii^egula^ity  does 
3iot  ihake  ihcr  deed  vdid. 
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Appeal  from  Decatur  district  court;  WiLUAM  H. 
Pratt,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

/.  E.  Peters,  and  Langmade  &  Caster,  for  the  ap- 
pellant. 
Fred  Robertson,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  an  action  of  ejectment,  com- 
menced by  Charles  E.  Gibson  in  the  district  court  of 
Decatur  county  to  recover  the  possession  of  the  land 
in  controversy.  The  defendant,  George  W.  BranstooU 
-was  in  the  actual  possession  of  the  land,  and  had  been 
in  possession  thereof  for  more  than  three  years  prior 
to  the  commencement  of  this  action.  The  rent  for 
these  three  years  is  worth  the  sum  of  $50.  The  de- 
fendant has  paid  as  taxes  on  the  land  the  sum  of 
$281.42.  The  plaintiff  holds  the  patent  title  and  claims 
ownership  thereunder.  The  defendant  claims  under  a 
tax  deed  which  was  executed  September  2,  1899.  It 
was  therefore  recorded  more  than  five  years  before  the 
action  was  commenced. 

The  only  question  involved  is  the  validity  of  the  tax 
deed.  The  case  was  tried  to  the  court  without  a  jury. 
Special  findings  of  fact  and  conclusions  of  law  were 
filed  by  the  court.    The  tax  deed  reads : 

"Know  all  Men  by  These  Presents:  That 
whereas  the  following-described  real  property,  viz., 
southeast  one-fourth  of  section  twenty-one  (21),  town- 
ship four  (4)  south,  range  twenty-eight  (28)  west  of 
the  6th  P.  M.  in  Kansas,  situated  in  the  county  of  De- 
catur and  state  of  Kansas,  was  subject  to  taxation  for 
the  year  A.  D.  1898;  and  whereas  the  taxes  assessed 
upon  said  real  property  for  the  year  aforesaid  remained 
due  and  unpaid  at  the  date  of  the  sale  hereinafter  men- 
tioned ;  and  whereas  the  treasurer  of  said  county  did  on 
the  4th  day  of  September,  A.  D.  1894,  by  virtue  of  the 
authority  in  him  vested  by  law,  at  Oberlin,  Kan.,  the 
sale  begun  and  publicly  held  on  the  first  Tuesday  of 
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September,  A.  D.  1894,  expose  to  public  sale,  at  the 
county  seat  of  said  county,  in  substantial  conformity 
with  all  the  requisitions  of  the  statutes  in  such  cases 
made  and  provided,  sell  the  real  property  above  de- 
scribed for  the  pa3anent  of  the  taxes,  interest  and  costs 
then  due  and  remaining  unpaid  upon  said  property; 
and  whereas,  at  the  place  aforesaid,  said  property  was 
bid  off  by  the  county  treasurer  for  said  county  for  the 
sum  of  six  dollars  and  27  cents,  the  whole  amount  of 
taxes  and  charges  then  due;  and  whereas,  for  the 
sum  of  ten  dollars  and  92  cents,  paid  to  the  treasurer 
of  said  county  on  the  2d  day  of  September,  A.  D.  1899, 
the  county  clerk  did  assign  the  certificate  of  sale  of 
said  property,  and  all  the  interest  of  said  county  in  said 
property,  to  said  Dan  Caster,  of  the  county  of  Decatur 
and  state  of  Kansas;  and  whereas  the  subsequent  taxes 
for  the  years  1894,  1895,  1896,  1897,  amounting  to  the 
sum  of  $35.78,  have  been  paid  by  the  purchaser,  as  pro- 
vided by  law;  and  whereas  three  years  have  elapsed 
since  the  date  of  said  sale  and  the  said  property  has 
not  been  redeemed  therefrom  as  provided  by  law ;  now, 
therefore,  I,  W.  H.  Andrews,  county  clerk  of  the  county 
aforesaid,  for  and  in  consideration  of  the  sum  of  forty- 
seven  dollars  and  five  cents,  taxes,  costs  and  interest 
due  on  said  land  for  the  years  1898,  1894,  1895,  1896, 
1897,  to  the  treasurer  paid  as  aforesaid,  and  by  virtue 
of  the  statute  in  such  cases  made  and  provided,  have 
granted,  bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell,  unto  the  said  Dan  Caster,  his 
heirs  and  assigns,  the  real  property  last  hereinbefore 
described.  To  have  and  to  hold,  unto  him,  the  said 
Dan  Caster,  his  heirs  and  assigns,  forever;  subject, 
however,  to  all  rights  of  redemption  provided  by  law." 

In  1892  the  board  of  county  commissioners  of  De- 
catur eounty  adopted  and  put  into  force  chapter  162  of 
the  Laws  of  1891,  being  sections  7659  to  7661,  inclusive, 
of  the  General  Statutes  of  1901. 

Section  7661  of  the  General  Statutes  of  1901  (Laws 
1891,  ch.  162,  §3)  reads: 

"In  all  counties  adopting  the  provisions  of  this  act 
the  county  treasurer  shall  not  accept  from  any  person 
or  persons  except  the  owner,  his  heirs,  executors,  ad- 
ministrators, assigns,  or  any  mortgagee  of  real  estate 
sold  for  taxes  or  his  assigns,  the  sum  of  money  equal  to 
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the  east  ot  redemption  «t  that  time,  for  any  traet  of 
land  or  town  lot  sold  for  taxes,  and  shall  not  give  any 
person  exc^t  the  owner,  his  heirs,  executors,  adminis- 
trators, assigns,  or  any  mortgagee  of  real  estate  sold 
for  taxes,  or  his  assigns,  a  certificate  showing  that  said 
lands  had  be^i  redeemed;  but  all  the  lands  so  bid  off  by 
the  county  for  taxes  shall  be  held  by  the  county  until 
the.  expiration  of  three  years  from  the  date  of  sale, 
subject  only  to  the  right  of  the  owner,  his  heirs,  ad- 
ministrators, assigns,  and  mortgagee  of  real  estate  sold 
for  taxes,  or  his  assij^s,  to  redeem  the  same ;  and  if  at 
the  end  of  three  years  from  the  date  of  sale  said  lands 
shall  not  have  been  redeemed,  the  board  of  county  com- 
missioners of  said  county  shall  tiien  dispose  of  said 
lands  under  tke  general  provisions  of  the  law  now  in 
force/' 

TbJi3  law  ha^  ever  since  \>^n  in  force  in  tha4^  CQ\xnty, 
j^4  the  tm  4e^d  i»  qyeirtion  wns  ig^ued  thereunder. 
The  court  held  the  deed  void  for  the  following  reasons : 

^'(1)  For  the  reason  that  s^iid  deed  does  not,  ypoA 
it^  f^e,  or  elsewhere,  show  ^ny  authority  from  the 
board  of  county  commissioners  of  Decatur  county,  Kan- 
Sftgi,  authorizing  the  pounty  treasurer  or  county  clerk  pf 
said  coupty  to  assi^  said  t^-sale  certificate.  (3)  For 
the  reason  that  the  said  deed  fails  to  show  upon  its  face, 
or  elsewhere,  apy  authority  from  the  board  of  county 
commissioners  of  said  countjr  authorizing^  or  eiiipower- 
ing  the  county  clerk  of  the  said  county  to  maHe,  execute 
or  deliver  said  tax  deed.  (8)  For  the  reason  tfeat  the 
assignment  of  said  tax-sale  certificate  by  the  s^ 
county  treasurer  and  coynty  clerk  to  the  Sjaid  Da^ 
Caster  [was?]  for  a  sum  greatly  less  than  the  amount 
then  required  to  redeem  said  lands  from  sale  and  the 
taxes  then  against  said  land.  ...  (5)  For  the  rea- 
son that  said  tax  deed  was  so  executed  and  delivered  op 
the  same  day  that  the  said  tax-sale  certificate  was  so 
assigned." 

As  to  the  first  reason,  the  law  does  not  require  the 
county  commissioners  to  make  any  order  unless  it  be 
for  the  sale  of  l^nds  for  less  than  the  legal  tax  and 
interest  thereon  and  hence  has  no  applicatiop  to  thi^ 
case.  The  same  mi^  be  said  of  the  second  r^soa.  A^ 
to  f^  third  reason,  the  legal  amount  due  under  the  re- 
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oitals  ia  this  deed  will  vsay  aomewhat,  dep^ding  14)011 
tfae  anile  followed  in  the  eoH4>utation.  Ti^  difievepancsr 
oomplained  of  in  tkus  case  amounts  to  five  cents.  Uadtf* 
tke  case  of  Troyer  v.  Beedy,  79  Kan.  602,  this  amount 
is  too  trifling  to  make  a  deed  void.  As  to  the  fifth 
reason,  the  law  requiriiig  dday  betweei;!  the  asugmnent 
of  the  certificate  and  the  execution  of  the  deed  does  not 
apply  except  in  cases  where  the  land  is  sold  for  less 
than  the  full  amount  necessary  to  redeem.  (Laws  1893, 
ch.  110,  §  4;  Gen.  Stat.  1901,  §  7672.)  Under  this  sec- 
tion  it  is  unnecessary  for  the  county  commissioners  to 
act  in  the  disposition  of  land  except  when  it  is  to  be 
8^  for  less  ti^i^n  the  amount  necessary  for  its  redemp- 
tion. In  sudi  a  case,  however,  land  can  only  be  disposed 
of  under  the  direction  of  the  county  conmiissioners,  and 
the  tax  deed  must  shpw  that  the  conveyance  was  n^do 
ijd  pursumice  etf  sjupb  dire<;^ip]ipi ;  hut  after  a  county  has 
h^  Ifoids  for  l^ree  y^^ars  or  «M3^e,  and  l^e  pf^spiv3  in- 
terested Idierein  have  not  iiedeemed  it,  44itti  it  may  be 
conveyed  to  any  person  offering:  to  pay  the  taxes,  costs, 
and  penalties  due  thereon,  without  the  interventioji  of 
the  county  commissioners.  In  this  view,  the  fifth  rea- 
son given  by  the  court  does  not  wply  to  the  facts  in  this 
eaae,  as  the  land  was  sold  for  a  sum  substantially  suffi- 
eient  for  its  redemptiim. 

The  claim  that  the  deed  should  be  held  void  because 
the  subsequent  taxes  are  not  mentioned  as  a  part  of  the 
consideration  of  the  assignment  of  the  certificate  can 
not  be  upheld.  The  recitals  of  the  deed  show  that  the 
assigmnent  of  the  certificate  was  made  September  2, 
1899,  and  that  the  subsequent  taxes  for  the  years  1S94, 
1895,  1896,  1897  "have  been  paid  by  the  purchaser  as 
provided  by  law.*'  The  deed  was  executed  on  the  same 
day.  It  follows  that  the  assigmnent  of  the  certificate, 
the  ^ecutioin  of  the  dee4,  and  the  pasrment  of  the  con- 
sidmatloii  oonstituted  practically  Mie  and  the  same 
tranflaction.  The  mere  form  of  reeital  in  the  deed  in 
t|ris  respect  is  i^ntmportant. 
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The  objections  made  to  the  deed  are  not  substantial. 
It  is  in  substantial  compliance  with  the  law  and  should 
be  sustained.  We  concur  with  the  district  court  in  the 
other  findings  of  fact  and  conclusions  of  law,  but  its 
conclusions  as  to  the  tax  deed  were  erroneous,  and  for 
that  reason  the  judgment  is  reversed. 


The  Bethany  Hospital  Company,  Appellee,  v.  Nelle 
K.  Hubbard  Phhjppi,  Appellant 

No.  16,886. 
SYLLABUS  BY  THE  COURT. 

1.  Jury  Trial  —  Action  by  Devisee  to  Cancel  Deed  —  Insane 
Grantor — Fravd.  An  action  by  a  devisee  under  a  will  conceded 
to  be  valid  to  cancel  and  set  aside  a  deed  which  the  maker  of 
the  will  was  frauduloitly  procured  to  execute  when  he  was  of 
unsound  mind  is  equitable  in  character,  and  therefore  neither 
party  is  entitled  to  a  jury  trial  of  the  same  as  a  matter  of 
right 

2.  Equitable  Proceeding — Special  Findings  by  a  Jury — Inde- 
pendent Consideration  of  Testimony  by  Trial  Court,  The  trial 
court,  having  called  a  jury  to  answer  special  questions  of  fact, 
was  at  liberty  either  to  adopt  the  answers  returned  by  the 
jury  or  to  ignore  them  and  make  findings  of  its  own,  based 
upon  an  independent  consideration  of  the  testimony. 

3.  Accrual  op  Action — Amended  and  Supplemental  Petition 
Filed  after  Action  Accrued,  Where  the  devisee  of  the  will 
brought  the  action  before  the  will  was  probated,  and  later, 
when  it  was  probated,  filed  an  amended  and  supplemental  pe- 
tition, on  which  the  cause  of  action  was  tried,  the  objection 
that  the  action  was  prematurely  brought  became  immaterial. 

4.  Deeds — Insane  Persons — Notice — Consideration — Cancellation 
— Disaffirmance — Parties.  A  deed  executed  by  an  insane  per- 
son to  one  who  has  knowledge  of  the  mental  incapacity  of  the 
grantor  and  who  gives  no  substantial  consideration  for  the 
property  is  an  absolute  nullity.  It  does  not  operate  to  revoke 
a  valid  will  previously  made  by  the  grantor,  and  a  devisee  un- 
der the  will  has  sufficient  interest  to  Justify  him  in  maintain- 
ing an  action  against  the  grantee  to  declare  the  deed  to  be 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  65 

Hospital  Co.  V.  Philippi. 

void,  although  there  has  been  no  prior  disaffirmance  of  the 
deed  or  a  tender  back  of  the  nominal  consideration  paid  by 
the  grantee. 

5.  Pleadings — Joinder  of  Causes  of  Action,  A  petition  alleg- 
ing tiiat  the  deed  was  void  because  of  the  mental  weakness  of 
the  grantor  and  the  undue  influence  exercised  upon  him  while 
in  that  condition,  and  asking  to  have  the  deed  adjudged  to  be 
void,  states  only  a  single  cause  of  action. 

6.  Insane  Persons— Finding  Supported  by  Evidence,  The  testi- 
mony examined  and  held  to  be  sufficient  to  uphold  the  finding 
of  the  trial  court  that  the  grantor  was  without  moital  ca- 
pacity to  execute  the  deed  in  question. 

Appeal  from  Allen  district  court;  Oscar  Foust, 
judge.    Opinion  filed  March  12,  1910.    Affirmed. 

W.  LiUlefield,  F.  M.  Harris,  W.  J.  Costigan,  W.  H. 
Clark,  and  Campbell  &  Goshom,  for  the  appellant. 

Nelson  Case,  Wilbur  S.  Jenks,  and  L.  W.  Keplinger, 
for  the  appellee ;  Ewing,  Card  &  Gard,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  action  was  brought  by  the 
Bethany  Hospital  Company,  to  which  certain  property 
was  devised  by  the  will  of  Samuel  B.  Rohrbaugh,  to 
declare  a  deed  to  be  void  and  to  enjoin  the  conveyance 
or  enciunbrance  of  the  property  by  the  defendant, 
Nelle  K.  Hubbard  Philippi,  who  claimed  the  property 
under  a  deed  alleged  to  be  absolutely  void  and  to  have 
been  fraudulently  obtained.  It  appears  that  in -March, 
1903,  Samuel  B.  Rohrbaugh  executed  a  will  which, 
among  other  devises,  gave  the  hospital  company  prop- 
erty in  the  city  of  Ottawa  known  as  the  "Boston  store 
buOding,''  worth  about  $25,000,  and  it  is  conceded  that 
the  testator  was  of  sound  and  disposing  mind  when  the 
will  was  made.  On  February  22,  1907,  about  two 
months  before  Rohrbaugh  died,  he  signed  a  deed  which 
purported  to  convey  the  property  in  question  to  Nelle 
K.  Hubbard  Philippi.  This  conveyance  is  attacked  by 
the  hospital  company  on  the  ground  that  Rohrbaugh 

5-82  KAN. 
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was  of  unsound  mind  at  the  time  it  was  made,  and, 
further,  that  defendant  and  others  interested  took  ad- 
vantage of  the  grantor's  enfeebled  mental  condition  and 
by  undue  influence  obtained  the  execution  of  the  deed. 
It  appears  that  Rohrbaugh  had  been  successfully  en- 
gaged in  the  lumber  business  in  Ottawa  for  about  fc^rty 
years  and  until  his  death,  in  1907.  During  that  time  he 
had  acquired  properly  worth  about  ^150,000.  hi  fhe 
last  years  of  his  life  the  active  charge  and  detailed  work 
of  the  business,  including  the  pajrment  of  bills,  the  col- 
lection of  accounts  and  the  signing  of  checks  and  con- 
tracts, was  attended  to  by  Charles  H.  Constant,  who 
had  a  partnership  interest  in  the  lumber  business. 
Since  1905,  however,  Samuel  R.  Hubbard,  a  nephew  of 
Rohrbaugh  and  a  brother  of  ctefendant,  who  also  had  an 
interest,  assisted  to  some  extent  in  the  managem^it  of 
the  business.  In  1882  Rohrbaugh's  wife  died,  when 
their  son  was  four  years  old,  and  the  boy  made  his  home 
with  Mrs.  Hubbard,  a  sister  of  Mrs.  Rohrbaugh,  until 
his  death  about  sixteen  years  later.  Rohrbaugh 
boarded  with  the  Hubbard  family  most  of  the  time  after 
the  death  of  his  wife,  and  it  appears  that  he  was  greatly 
attached  to  Nelle  K.  Hubbard,  generously  contributing 
toward  her  education,  and  was  greatly  pleased  with 
her  progress.  In  the  will  mentioned  Rohrbaugh  gave 
defendant  and  the  several  members  of  the  Hubbard 
family  a  number  of  pieces  of  real  property,  which  to- 
gether were  worth  approximately  $55,000,  and  also 
considerable  personal  property.  It  appeared,  too,  that 
he  was  a  member  of  the  Methodist  church,  to  which  he 
had  given  liberally  of  his  means,  and  he  had  made  pro- 
visions for  it  and  other  Methodist  institutions  in  his 
will. 

There  is  evidence  tending  to  show  that  early  in  1906 
Rohrbaugh,  then  beii^  about  seventy-six  years  of  age, 
and  affected  with  rheumatism  and  other  ailmaats,  be- 
came weak  of  body  and  feeble  of  mind,  and  that  his 
mental    degeneration    gradually    increased    until    his 
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death.  On  February  20,  1907,  a  proceeding  to  inquire 
into  his  mental  condition  and  for  the  appointment  of  a 
guardian  to  take  care  of  him  and  his  estate  was  begun 
on  the  application  of  some  of  his  neighbors  who  were 
members  of  his  church.  According  to  much  of  the  tes- 
timony he  did  not  comprehend  the  nature  of  the  pro- 
ceeding and  seemed  to  understand  that  he  was  under 
arrest,  and  was  therefore  very  much  angered  at  those 
who  instituted  it  and  greatly  agitated  because  of  it.  A 
hearing  of  the  application  was  had  on  February  26, 
1907,  but  the  jury  failed  to  agree.  While  the  proceed- 
ing was  pending,  and  while  Rohrbaugh  was  surrounded 
by  the  Hubbards  and  witnesses  chosen  by  them  and 
their  attorney,  he  signed  deeds  prepared  for  him  which 
on  their  faces  conveyed  to  defendant  and  other  mem- 
bers of  the  Hubbard  family  nearly  his  entire  estate,  for 
a  nominal  consideration  and  his  love  and  affection  for 
the  grantees.  Shortly  after  the  execution  of  the  deeds 
and  the  hearing  mentioned  Mrs.  Hubbard  took  him  to 
Excelsior  Springs,  and  there  he  rapidly  grew  weaker, 
and  died  on  April  15,  1907. 

Before  the  will  had  been  offered  for  probate,  and  on 
April  24,  1907,  this  action  was  begun.  The  will  was 
probated  on  April  29,  1907,  and  on  May  3,  1907,  an 
amended  and  supplemental  petition  was  filed  setting 
forth  a  copy  of  the  will  and  the  probate  of  the  same, 
and  under  rt  the  case  was  tried.  The  defendant  an- 
swered setting  up  her  deed  from  Rohrbaugh,  and  ask- 
ing that  her  title  be  quieted  as  against  the  plaintiff  and 
that  it  be  barred  from  claiming  any  interest  or  estate 
in  the  property.  The  defendant  demanded  a  jury  trial 
as  a  matter  of  right,  which  was  denied.  Some  special 
questions,  however,  were  submitted  to  a  jury  to  aid  the 
court;  but  that  jury  failed  to  agree  and  another  was 
called,  to  which  issues  of  fact  were  referred,  but  the 
answers  returned,  which  in  the  main  were  favorable 
to  defendant,  were  not  adopted  by  the  court.    Upon  in- 
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dependent  consideration  of  the  evidence  the  court  made 
findings  of  its  own. 

Although  demanded  by  the  appellant  she  was  not  en- 
titled to  a  jury  trial.  The  action  was  equitable  in  its 
nature,  brought  to  declare  a  deed  void  and  to  remove  a 
cloud  upon  the  title  which  it  is  claimed  passed  to  ap- 
pellee under  the  provisions  of  the  will.  In  connection 
with  this  relief,  an  injunction  against  transferring  or 
encumbering  the  property  by  the  grantee  in  the  deed 
was  asked.  The  appellant  in  her  answer  recognized 
the  equitable  character  of  the  proceeding  and  asked  to 
have  her  title  quieted  as  against  the  claim  of  appellee. 
In  such  a  case  a  jury  may  be  called  to  answer  special 
questions  submitted  to  it,  but  the  answers  of  the  jury 
are  not  binding  on  the  court.  It  may  ignore  them  and 
upon  independent  considerations  make  findings  of  its 
own,  as  the  trial  court  did  in  this  instance.  (Medill  v. 
Snyder,  61  Kan.  15.) 

There  is  a  contention,  however,  that  appellee  did  not 
have  such  an  interest  in  the  property  as  warranted  it 
in  maintaining  an  action  against  appellant.  It  is  first 
argued  that  the  will  was  not  probated  when  the  original 
petition  was  filed,  but  this  is  accounted  for  in  the  aver- 
ments of  the  pleading.  The  question  is  not  a  practical 
one,  as  the  amended  and  supplemental  petition  was  filed 
after  the  will  had  been  probated ;  and,  besides,  the  due 
execution  of  the  will  was  not  in  controversy.  The  pro- 
bating of  the  will  furnishes  evidence  of  an  effective  gift 
and  the  transfer  of  title,  and  the  will  when  probated 
takes  effect  by  relation  from  the  time  of  the  testator's 
death.  It  is  earnestly  argued  that  the  deed,  being  valid 
on  its  face  and  at  most  only  voidable,  operated  to  revoke 
the  will ;  that  if  a  fraud  was  committed  on  Rohrbaugh 
he  was  the  only  party  who  could  complain,  and  that  one 
subsequently  acquiring  an  interest  in  the  property  can 
not  set  up  the  fraud  of  appellant  in  obtaining  the  con- 
veyance. Rohrbaugh,  it  is  said,  was  at  liberty  to  for- 
give the  wrong,  and  in  any  event  his  right  to  contest  the 
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validity  of  the  deed  was  incapable  of  transfer  to  any- 
one. It  is  further  contended  that  there  was  no  dis- 
aflSrmance  by  Rohrbaugh,  or  anyone  in  his  behalf,  al- 
though there  was  ample  time  for  such  action  between 
the  execution  of  the  deed  and  his  death,  and  that  dis- 
aflSrmance  must  precede  the  bringing  of  an  action. 

It  is  true  that  while  the  testator  lives  a  gift  or  devise 
is  only  a  possibility,  and,  further,  that  a  will  only 
speaks  from  the  time  of  the  testator's  death.  It  is  also 
true  that  one  who  attacks  a  deed  or  other  instrument  of 
revocation  must  have  a  vested  interest  in  the  property. 
On  the  theory  of  appellee  it  had  an  interest  when  the 
action  was  brought.  It  contended  aQd  the  trial  court 
found  that  the  deed  was  an  absolute  nullity.  If  Rohr- 
baugh  had  no  capacity  to  execute  a  deed,  no  property 
was  conveyed.  If  the  instrument  signed  was  an  utter 
nullity,  Rohrbaugh  was  the  owner  of  the  property  at 
the  time  of  his  death.  If  the  title  of  the  property  was 
in  Rohrbaugh  when  he  died,  it  became  subject  to  the 
provisions  of  the  will  and  passed  to  the  appellee.  The 
theory  of  the  appellee  was,  not  that  the  deed  was  merely 
voidable,  but  that  it  was  utterly  void,  and  hence  the 
rules  suggested  by  appellant  are  not  applicable.  If  the 
deed  did  not  transfer  the  title  from  Rohrbaugh,  then 
appellee  acquired  the  complete  title  to  the  property 
upon  the  death  of  Rohrbaugh,  and  also  the  right  to 
bring  an  action  to  have  the  deed  declared  void.  This 
question  was  raised  and  directly  decided  in  Waller  v. 
JuKus,  68  Kan.  314.  That  was  an  action  to  cancel  a 
deed  made  without  consideration  by  one  of  unsound 
mind.  Waller  claimed  title  under  an  agreement  with 
the  grantor  and  her  husband  to  the  effect  that  if  she 
cared  for  them  during  their  lives  the  property  would 
become  hers.  After  the  death  of  her  husband  the 
grantor  conveyed  the  property  to  Julius.  Waller 
brought  the  action,  and  it  was  argued  that  she  had  no 
interest  and  no  standing  to  challenge  the  deed  for  fraud 
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or  want  pf  consideration.    The  court  met  this  claim  by 
saying: 

'The  action  is  not  an  attack  upon  a  deed  voidable  for 
fraud  and  want  of  consideration,  but  an  effort  to  clear 
the  record  of  an  apparent  deed  that  is  in  fact  no  deed  at 
all,  because  made  by  an  insane  grantor  to  a  grantee 
who  knew  of  her  incapacity  and  who  gave  nothing  for 
it.  True,  it  is  said  that  as  a  general  rule  a  deed  made 
by  a  person  of  unsound  mind  who  has  not  been  judi- 
cially declared  insane  is  not  wholly  void.  But  this  rule 
grows  out  of  practical  considerations  and  is  for  the 
benefit  of  innocent  grantees  for  value.  One  who  takes 
a  deed,  paying  nothing  for  it,  and  knowing  the  grantor 
to  be  insane,  is  not  within  its  reason  and  is  not  pro- 
tected by  it.  The  cauticm  with  which  this  court  has 
hdd  that  the  d^d  of  an  insane  person  can  ever  be 
treated  otherwise  than  as  absolutely  void  confirms 
this.''    (Page  316.) 

The  case  of  Gribben,  Guardian,  v.  Maxwell,  34  Kan. 
8,  cited  by  appellant,  belongs  in  an  exceptional  class  of 
cases  and  lays  down  the  rule  that  one  who  in  good  faith 
purchases  p^<H>erty  from  an  insane  person  before  there 
is  an  inquisiti<m,  without  knowledge  of  the  insanity,  for 
a  fair  and  reasonable  consideration,  no  advantage  being 
taken  by  the  purchaser,  does  not  lose  everything,  and 
the  guardian  of  the  insane  person  is  not  permitted  to 
recover  the  land  without  returning  the  consideration. 
This  rule  is  applied  for  the  protection  of  an  innocent 
party,  and  to  prevent  a  representative  of  the  insane 
person  from  obtaining  and  keeping  the  property  as  well 
as  the  consideration  honestly  paid.  Even  in  that  case 
the  court  took  pains  to  state  the  general  rule  to  be  that 
**tbe  OHitract  of  a  lunatic  is  void  per  se.  The  concur- 
ring assent  of  two  minds  is  wanting.  'They  who  have 
no  mind  can  not  "ccmcur  in  mind"  with  one  another; 
and,  as  this  is  the  essence  of  a  contract,  they  can  not 
enter  into  a  contract.'  Powell  v.  Powell,  18  Kan.  371." 
(Page  9.)  The  case  of  Leavitt,  Guardian,  v.  Files,  38 
Kan.  26,  belongs  in  the  same  class,  and  applies  the  rule 
that  if  a  contract  is  entered  into  in  good  faith  and  no 
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advantage  is  taken  of  the  person  of  unsound  mind  it 
would  be  inequitable  to  allow  hina  to  recover  the  prop- 
erty and  retain  ihe  price  paid  by  the  purchaser. 

Strictly  speaking,  a  party  dealing  with  a  person  non 
compos  mentis  does  not  recover  on  the  contract  itself, 
but,  having  dealt  faii4y  with  the  person  of  unsound 
mind  and  in  igFnorance  of  his  incapacity,  he  is  deemed 
to  be  entitled  to  liiat  with  whidi  he  has  honestly  parted 
and  is  not  required  to  surrender  both  the  property  and 
its  price.  The  ppesent  case^  however-,  does  not  come 
witUn  any  of  these  exceptim^s  to  the  general  rule.  Ac- 
ooFding  to  the  averments  and  much  of  the  evidmice  no 
B«ril»9tantial  consideration  was  paid.  The  conveyance 
was  not  obtained*  in  good  faith  by  the  grantee.  She  had 
knowledge  of  the  incapacity  of  the  grantor.  She  <Md 
take  advantage  of  his  mental  weakness  and  by  undue 
kiflueiiee  procured  the  exiecuticm  ot  the  deed.  If  these 
facts  are  establishedv  ^le  deed  is  adMolutely  voidv  Bven 
if  Hkem  had  been  goodfiaith  there  was  no  cmisideration 
to  return,  because,  as  we  have  seen,  only  a  nominal  con^ 
sideratfon  was  paid.  If  the  deed  had  no  exist^ice  or 
f eree,  it  had  no  effect  on  iSbe  wifl,  wbi<^  is  admitted  to 
be  valid ;  and  so  it  has  been  said  that 'if  the  deed'  .  .  . 
is  void*'  or  ntoperative  as  a  deed  "Mt  should  not  be  al- 
lewed  an  incidental  operation  by  way  of  revocation."* 
{Graham  v.  Burch,  47  M3nn.  171,  175.)  A  formal  dis- 
alBrmance  was  not  a  prerequimte  step  to  liie  bringing 
of  the  action  to  get  rid  of  the  void  conveyance.  Dis- 
aflfarmanee  by  one  without  mental  capacity  would  have 
been  unavailing,  and  so  fwr  as  appellee  is  concerned  it 
appears  to  have  ti^n  prompt  action  after  the  cteatii  of 
ttie  testator  and  the  passing  of  the  property  to  it. 

Error  is  assigned  on  the  refusal  of  the  court  to  re- 
quire appellee  to  elect  upon  which  cause  of  action  it 
would  rely.  The  appdkmt's  theory  appears  to  be  that 
the  petition  sets  out  two  causes  of  action ;  the  first,  that 
the  grantor  of  the  deed  was  without  mental  capacity, 
and  the  second,  that  the  execution  of  the  deed  was 
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procured  by  undue  influence;  and,  further,  that  these 
are  inconsistent  claims.  There  was  in  fact  but  one 
cause  of  action — one  main  object  sought,  and  that 
was  the  getting  rid  of  the  void  deed.  Only  one 
deed  was  involved,  and  it  was  alleged  to  be  void 
because  of  the  mental  weakness  of  the  grantor  and 
the  undue  influence  exercised  upon  him  in  his  weak 
condition.  These  grounds  may  coexist  and  are  not 
inconsistent  in  the  sense  that  will  prevent  proof 
showing  both.  Each  is  a  reason  for  adjudging  the  deed 
to  be  a  nullity,  and  together  they  give  but  one  right  of 
relief  and  constitute  but  one  cause  of  action.  (Bank  v. 
Woodrum,  60  Kan.  34;  Howard  v.  Carter,  71  Kan.  85; 
Lattin  v.  McCarthy,  41  N.  Y.  107;  Maxwell,  Code 
Plead.,  p.  96.) 

Two  objections  to  rulings  on  testimony  are  briefly 
presented,  but  neither  of  them  is  deemed  to  be  material. 
It  is  said  that  Judge  Smart,  the  executor  of  the  will, 
was  permitted  to  relate  conversations  with  Rohrbaugh 
which  occurred  when  the  relation  of  attorney  and  client 
existed  between  them.  We  find  no  basis  in  the  evidence 
for  holding  that  such  relation  then  existed.  The  other 
objection  is  the  exclusion  of  the  testimony  of  a  phy- 
sician, called  to  treat  Rohrbaugh  at  Excelsior  Springs, 
relating  to  his  condition  at  that  time.  The  doctor  was 
asked  and  not  allowed  to  give  his  opinion  as  to  Rohr- 
baugh's  sanity,  based  on  information  outside  of  what 
he  had  obtained  in  a  professional  way.  It  would  have 
been  very  difficult  to  have  found  a  line  between  the  pro- 
fessional and  nonprofessional  information  of  this  wit- 
ness, and  it  is  very  doubtful  if  any  of  the  proposed  tes 
timony  would  have  been  competent.  Each  party  pro- 
duced a  great  volume  of  testimony  relating  to  the 
mental  condition  of  Rohrbaugh,  and  even  if  any  of  the 
testimony  of  the  doctor  was  other  than  confidential  or 
could  have  been  brought  vnthin  the  region  of  compe- 
tency its  exclusion  can  hardly  be  regarded  as  material 
error. 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUABY  TERM,  1910. 73 

Hospital  Co.  V.  Philippi. 

The  remaining  question  as  to  the  mental  condition 
of  Rohrbaugh  when  the  deed  was  executed  has  been 
determined  upon  the  testimony  of  those  who  were  near 
to  and  associated  with  him  in  the  last  year  of  his  life, 
as  well  as  upon  the  evidence  given  by  experts  who  tes- 
tified as  to  the  mental  disease  with  which  he  was  af- 
flicted. While  there  was  a  sharp  conflict  in  the  testi- 
mony on  this  question  there  was  a  great  deal  of  evidence 
of  a  convincing  character  tending  to  show  incapacity. 
The  findings  of  the  trial  court  indicate  the  nature  of 
his  malady  and  the  stage  to  which  it  had  progressed 
when  the  deed  was  signed.  Among  other  things  the 
court  found : 

"  (11)  That  the  mental  malady  with  which  said  Sam- 
uel B.  Rohrbaugh  was  afflicted  seemed  progressive  in 
character  and  grew  worse,  showing  a  gradual  but  sure 
impairment  of  the  mental  faculties,  more  especially 
those  of  memory,  will  power,  concentration  of  thou^t 
and  judgment,  such  features  and  symptoms  being  mani- 
fested as  early  as  February,  1906,  and  gradually  grow- 
ing worse  until  the  same  culminated  in  his  death.  He 
spent  much  of  his  time  during  the  last  months  of  his 
life  sitting  in  his  lumberyard  office;  he  would  sit  in  a 
posture  inclined  forward,  have  a  vacant  expression  on 
his  face,  and  seemingly  totally  oblivious  to  surround- 
ings; he  would  awake  from  such  stupors  and  would 
make  attempts  to  transact  business,  but  would  imme- 
diately forget  prices  and  quantities  and  qualities. 
This  condition  of  mind,  by  September,  1906,  manifested 
itself  in  his  becoming  unable  to  dress  himself  unaided. 
He  became  subject  to  delusions,  at  times  imagining 
that  burglars  had  been  in  his  room  at  nights,  and  hav- 
ing conflicts  with  them ;  at  times  imagining  seeing  men 
and  teams  and  other  objects  where  none  such  existed. 
On  different  occasions  he  became  lost,  and  had  to  be 
assisted  and  guarded  in  going  to  and  from  his  meals, 
only  a  short  distance  and  along  a  route  long  and  fa- 
miliarly Imown  to  him  for  years  before;  on  different 
occasions  he  wandered  into  the  house  or  onto  the  prem- 
ises of  neighbors  adjoining  his  boarding  place.  On 
one  occasion  during  the  month  of  November,  1906,  he 
imagined  he  had  been  robbed  or  there  were  burglars 
in  his  room,  and  opened  his  windows  at  night,  making 
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an  outcry.  Socn  after  those  demonstrations  on  the  part 
of  Samuel  B.  Rohrbaugh,  Mrs.  Ida  Hubbard  and  her 
family  took  him,  the  said  Samuel  B.  Rohrbaugh,  to 
their  home,  where  he  continued  to  room  until  about 
February  1,  1907,  when  Mrs.  Hubbard  Mid  her  daugh- 
ter,  Nelle  K.  Hubbard,  defendant,  with  Samuel  B. 
Rohrbaui^,  moved  into  the  new  residence  above  men- 
tioned. So  far  as  the  evidence  discloses  the  husband 
of  Mrs.  Hubbard  was  home  very  little  during  the  last 
year  of  Mr.  Rohrbaugh's  life.  During  the  month  of 
December,  1906,  the  acts  and  conduct,  as  before  men- 
tioned, of  the  said  Samuid  B.  Rohxbsxbgh  benme  ao 
pi^onounced  tiiat  the  Hubbard  frntulp  procue^  a  maa 
to  come  to  their  home  at  night  to  guard  Samuel  B. 
Rohrbaugh  and  care  for  him  at  night,  and  this  person 
remained  to  wait  upon  the  said  Samuel  B.  Rohrbaugh 
by  night  for  about  two  months,  or  until  about  the  20th 
of  February,  19^;  and  during  said  period,  to  wit^ 
during  the  two  months  praeeding  the  2Qth  of  Fefainmx 
1907,  said  Samuel  B.  Rohrbaugh  in  his  enfeebled  aaui 
diautsed  condition  of  mind  imagined  he  sannr  .  .  . 
imps  and  devih  in  his  vogsb;  he  bcbame  cansiess  in  the 
use  of  his  tobacco^  althou^  f  wnnsri  jK  ht  had  be«i  eleeiii, 
and  was  unable  to  wait  upon  hinmelf  in  the  toilet  roem 
without  diraoticm,  mirtaking  the  bath  tid)  for  &  urinoi 
However,  the  evidence  fails  to  discloae  that  he  was 
violent,  but  was  easily  persuaded  and  traetaUe  with 
those  with  m^mmu  he  was  acquaintBd.  For  two  or 
t^ree  months  prior  to  the  date  of  the  exeeuticm  of  the 
deed  in  controversy  in  tiiis  action  the  mental  condition 
of  tihe  said  Samuel  B.  Rohrbaugh  became  such  that  on 
different  occasions  he  was  unable  to  recognize  property 
bdonging  to  himself  upon  which  he  had  elected  cost^ 
improvements,  denying  tiiat  it  belonged  to  him ;  on  one 
occasion,  pointing  out  his  own  lumberyard  as  that  oi  a 
rival  in  business;  and  though  having  been  famiUar 
with  the  fact  of  the  death  of  an  associate  and  friend  of 
years  gone  by  he  made  inquiries  concerning  the  health 
of  the  deceased;  having  received  pasnnent  of  a  claim 
in  litigation,  he  made  inquiry  of  the  attorney  on  the 
next  day  after  such  payment  as  to  the  progress  of  the 
case ;  seemed  to  lose  power  of  location  of  places  £s»nil* 
iar  to  him ;  mistaking  the  day  of  the  week  and  the  hour 
of  the  day;  though  Samuel  R  Rohrbaugh  had  lar«e 
experience  in  building,  and  was  thoroughly  conversant 
with  the  prices  of  lumber  and  the  cost  of  building,  yet 
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at  the  time  the  building  referred  to  in  finding  number 
10  was  just  about  completed  he  had  no  knowledge  as 
to  the  cost  of  the  building,  and  supposed  it  to  be  only 
about  $6000,  although,  as  befwe  stated,  it  cost  about 
f  17,000,  and,  also,  while  he  had  personal  knowledgt 
that  stcme  was  contracted  for  to  the  amount  of  $1000 
for  certain  portions  of  the  work  in  part  of  the  house, 
and  after  a  considerable  part  of  the  stones  had  been 
actually  used  in  the  building  and  the  greater  part  of 
the  remainder  was  on  the  ground,  he  was  entirely  ig- 
norant or  forgetful  of  the  fact  and  insisted  on  grttisg 
wood  for  the  same  purpose/' 

In  other  findings  the  court  stated : 

''(22)  That  upon  the  day  on  wMeh  the  deed  ki  con- 
troversy, as  well  as  the  other  deeds,  were  executed,  to 
wit,  February  22,  1907,  Samuel  B.  4lolirbaugh  was 
suffering  from  such  physical  and  mental  weakness  as 
to  be  unable  to  dress  himself  properly  without  assist- 
ance, and  it  would  have  been  unsafe  and  unwise  to  per- 
mit him  to  go  to  the  closet  or  out  upon  the  streets  with- 
out an  attendant;  that  his  memory  and  mental  powers 
were  so  impaired  and  weakened  as  to  incapadtste  him 
from  remembering  his  prior  wills  or  the  provisions 
thereof;  that  he  was  mentally  incapable  of  concentrat- 
ing his  attention  upon  such  matters,  or  his  relations  to 
the  interests  provided  for  in  said  will  or  his  relatiftns 
thereto,  or  acting  with  intelligiettee  with  regard  to  the 
natters  thnmn  contained ;  that  he,  the  said  Sudud  B. 
Rohrbaogh,  was  not  on  said  day  of  sound  mind  and 
memory. 

"  (17)  That  on  the  day  succeeding  that  of  the  execu- 
tion of  the  deed  to  defendant  the  said  Samuel  B.  Bdir- 
baui^  leaving  the  house  unattended,  became  lost  on 
the  streets  of  Ottawa,  Kan.,  and  was  brought  back  by 
parties  who,  together  with  the  Hubbard  family,  were 
in  search  of  him,  and  on  the  third  or  fourth  day  after 
the  execution  of  the  deeds  the  said  Rohrbaugh  pointed 
out  an  imaginary  one-legged  chicken  which  he  thought 
he  saw  running  in  the  parlor  in  which  he  was  seated, 
and  also  referred  to  an  imaginary  packing  house  in  the 
fS^  of  Ottawa,  Kan.,  where  he  then  was,  and  stated 
that  he  used  to  work  there  thirty-five  years  ago,  al- 
though in  fact  there  was  no  pacldng  house  there  and 
the  only  time  and  place  he  ever  worked  in  any  packing 
house  was  in  Springfield,  IH.,  forty  years  ago.'* 
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While  the  credibility  of  the  witnesses  and  the  pro- 
bative  force  of  their  testimony  were  questions  for  the 
trial  court,  and  while  its  findings  based  on  competent 
testimony  are  binding  on  this  court,  a  reading  of  the 
testimony  as  written  in  the  record  satisfies  us  that  it 
not  only  supports  but  that  it  abundantly  sustains  the 
finding  of  incapacity.  That  being  established,  the  deed 
in  question  is  a  nullity,  regardless  of  whether  undue 
influence  was  exercised  upon  the  grantor  by  anyone; 
and  hence  the  judgment  of  the  district  court  must  be 
afiSrmed. 

Benson,  J.,  not  sitting. 


William  T.  Van  Buskirk,  Appellant,  v.  Arthur 
Lawrence  et  al,  AppeUees. 

No.  16,S87. 
SYLLABUS  BY  THE  COURT. 

Tax  Deeds — Selling  Price  Omitted — Misstatement  of  Cost  of 
Redemption — Presumptions,  A  tax  deed  based  upon  a  sale  to 
the  county  and  an  assignment  of  the  certificate,  which  does 
not  in  terms  state  the  sale  price  and  which  misstates  the  cost 
of  redemption,  which  was  the  consideration  for  the  assign- 
ment, is  not  void  on  its  face  if,  from  data  furnished  by  the 
deed  and  the  law,  aided  by  the  presumptions  which  may  legiti- 
mately be  indulged,  the  sale  price  may  be  ascertained  and  the 
recital  corrected. 

Appeal  from  Morton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  March  12,  1910. 
Affirmed. 

Stephen  H.  AUen,  Otis  S.  AUen,  and  George  S.  Allen, 
for  the  appellant. 

G.  Porter  Craddock,  William  Easton  Hutchison,  and 
C.  E,  Vance,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by  r 

BURCH,  J. :  In  this  case  a  tax  deed,  of  record  more 
than  five  years,  recites  a  sale  to  the  county  on  Septem- 
ber 4,  1894,  for  the  taxes  of  1893,  an  assignment  of  the 
certificate  on  March  28,  1898,  for  $8,  the  cost  of  re- 
demption at  that  time,  the  pa3rment  of  subsequent  taxes 
for  the  year  1894,  amounting  to  $9.15,  for  the  year 
1895,  amounting  to  $8,  and  for  the  year  1896,  amount- 
ing to  $5.75,  an  aggregate  of  $30.86,  and  a  conveyance 
on  March  28, 1898,  for  a  paid  consideration  of  $41.84, 
the  taxes,  costs  and  interest  for  the  years  1893,  1894, 
1895  and  1896.  It  is  said  the  tax  deed  is  void  on  its 
face  because  the  sale  price  is  not  stated  and  the  cer- 
tificate was  assigned  for  a  sum  less  than  the  cost  of 
redemption.  If  from  data  furnished  by  the  law  and  the 
deed,  and  the  presumptions  which  may  legitimately  be 
indul£:ed,  it  is  possible  to  meet  these  criticisms,  the 
deed  is  not  void  on  its  face.  There  is  no  difficulty  in 
doing  this  by  making  an  anal3rsis  of  the  consideration 
stated  in  the  deed. 

The  cost  of  making  the  deed  was  fifty  cents,  the  fee 
for  the  certificate  was  ten  cents,  and  the  fee  for  the  re- 
demption notice  is  fixed  by  law  at  twenty-five  cents  as 
a  maximum.  Assume,  as  it  is  proper  to  do  (Glenn  v. 
Stewart,  78  Kan.  608),  that  the  fee  in  fact  paid  was 
twenty  cents.  The  sum  of  these  charges  is  eighty  cents, 
which,  deducted  from  the  consideration,  leaves  $41.04. 
The  land  having  been  sold  to  the  county,  it  was  not  re- 
sold for  subsequent  delinquent  taxes,  but  such  taxes 
were  charged  up  on  the  days  when  sales  otherwise 
would  have  occurred.  Computing  interest  on  the 
amounts  stated  as  the  taxes  for  1894,  1895  and  1896 
from  the  4th  day  of  September  of  the  proper  years,  the 
total  for  subsequent  taxes  and  interest  is  $28.75.  The 
day  of  sale  would  not  be  the  4th  day  of  September  of 
each  year,  but  that  is  an  average  date,  and  the  differ- 
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ence  in  interest  on  the  small  sums  involved  would  prob- 
ably  not  amount  to  a  penny  either  way.  Deducting- 
$28.75  from  $41.04,  the  remainder  is  $12.29.  This  sum 
necessarily  is  the  sale  price  and  interest,  and  it  is  just 
one  cent  more  than  $8  with  interest  from  the  day  of 
sale  to  the  day  the  certificate  was  assigned.  The  va-' 
riance  may  be  accounted  for  by  the  assumption  of  the 
average  date  referred  to  or  by  difference  in  method  of 
calculation.  The  sum  of  $86.86  inserted  in  the  deed  is 
plainly  the  sale  price  plus  the  subsequent  taxes  with- 
out interest,  and  may  be  ignored.  The  result  is  that 
l^e  sale  price  is  mathematically  demonstrated  from 
the  face  of  the  deed.  T^e  amount  necessary  to  re- 
deem is  shown  by  the  same  unerring  process,  and  that 
amount  was  paid  by  the  purchaser  for  liie  certificate. 
It  is  true  Hie  deed  contains  a  misrecital;  $8  is  the  sale 
price  and  not  the  sum  necessary  to  redeem;  but  since 
the  deed  itself  corrects  the  recital  it  is  valid  on  its  face. 

Whether  a  different  result  would  have  been  reached 
in  the  case  of  Finn  v.  Jones,  80  Kan.  481,  had  the 
method  here  employed  been  duly  pressed  upon  the  at- 
tention of  the  court  need  not  be  determined. 

The  judgment  of  the  district  court  is  affirmed. 


E.  M.  Elliott  et  <U.,  AppeUees,  v.  The  Bellevue  Gas 
AND  Oil  Company,  Appellant. 

No.  16.888. 
SYLLABUS  BY  THE  COURT. 

Appeal  Bond — Sureties — Signature.  Persons  who  have  signed 
an  affidavit  indorsed  on  an  appeal  bond,  deseiibing  tiianselvM 
as  suretifes  thereon,  must  be  deemed,  in  the  absence  of  some 
showing  to  the  contrary,  to  have  intended  thereby  to  bind 
themselves  in  that  capacity,  and  therefore  to  have  executed 
the  bond,  although  their  signatures  are  not  otJierwise  attached 
to  it 
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Appeal  from  Cbautauqiut  district  aoart;  GhlANVlLLE 
P.  AiKMAN,  jucke^.  Opinion  filed  March  12,  IMO.  Re- 
▼eratd. 

Joseph  P.  Rosnter,  for  the  appellant. 
S.  H.  Jones,  for  the  appellees. 

The  (pinion  of  the  court  was  delivered  by 

Mason,  J. :  E.  M.  and  M.  I^.  Elliott  obtained  a  jud£- 
ment  before  a  justice  of  the  .peace  against  the  Belicvue 
Chu  and  Oil  -Company.  In  order  to  appeal  thevefvom 
file  company  llkd  i^h'the  jmtice  an  instrument  in  the 
ttsnai  form  of  an  midertaking  for  that  purpose,  sisrned 
by  itself.  Two  lines  under  its  si^rnature,  manifestly 
intended  to  indicate  the  place  where  the  sureties  were 
to  si^rn,  were  left  blank.  Indorsed  upon  the  paper, 
however,  was  mi  affidavit  signed  by  C.  R.  Walterhouse 
and  J.  N.  Carr,  and  sworn  to  by  them  before  the  jus- 
tice, reading,  as  follows : 

"We,  the  undersigned,  sureties  on  the  within  under- 
taking, do  solemnly  swear  that  we  are  residents  of  said 
county  and  state,  and  that  we  are  each  worth  $1200 
over  and  above  all  exemptions,  debts  and  liabilities/' 

'nie  justice  s^iproved  the  bK)nd  and  transmittal  the 
esse  to  the  district  court.  There  the  plaintiffs  moved 
to  disraias  the  appeal  on  the  ground  that  tlie  bond  was 
insufficient  to  confer  jurisdiction,  because  it  was  not 
signed  by  any  surety.  Pending  the  deceion  of  the  mo- 
tion the  defendant  asked  leave  to  amend  by  having 
Waltefhouse  and  Carr  sign  their  names  in  the  blank 
spaces  referred  to.  Leave  to  amend  was  denied  and 
the  motion  to  dismiss  was  sustained.  The  defendant 
a^ipeals. 

Under  the  statute  (Jus.  Civ.  Code,  §  121)  one  wish- 
ing to  appeal  from  the  judgment  of  a  justice  of  the 
peace  must  within  ten  dajrs  enter  into  an  undertaking 
for  the  purpose  with  at  least  one  surety.  Yet  an  ap- 
peal bond  signed  only  by  the  parties  bound  by  the  judg- 
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ment  is  held  not  to  be  a  nullity,  but  to  be  capable  of 
amendment  by  the  addition  of  new  signatures  after  the 
expiration  of  the  ten  ds^ys.  (McCleUand  Bros.  v.  Alli- 
son, 34  Kan.  155;  Ottawa  v.  Johnson,  73  Kan.  165.) 
Here,  however,  the  bond  does  not  in  fact  lack  the  sig- 
natures of  the  sureties.  At  least  in  the  absence  of  a 
statute  requiring  a  signature  to  be  "subscribed"  to  an 
instrument,  it  is  immaterial  to  what  part  of  it  signers 
attach  their  autographs,  so  long  as  by  such  act  they 
signify  their  consent  to  be  bound  by  its  terms. 

"While  the  proper  place  for  the  signature  of  the 
obligors  is  at  the  foot  of  the  agreement,  yet  indep^ident 
of  any  statutory  requirement  the  manner  and  form  of 
the  signature  is  immaterial,  provided  it  is  made  by  the 
surety  for  the  purpose  and  with  the  intention  of  bind- 
ing himself."   (5Cyc735.) 

"The  manner  or  form  in  which  an  obligor  signs  is 
immaterial,  provided  that  he  signs  for  the  purpose  of 
binding  himself."   (4  A.  &  E.  EncycL  of  L.  621.) 

Walterhouse  and  Carr  did  not  write  their  names  im- 
mediately under  that  of  the  judgment  defendant,  but 
in  another  place  on  the  same  paper  they  signed  a  state- 
ment describing  themselves  as  sureties  on  the  bond.  In 
attaching  their  signatures  to  this  writing  they  must  be 
deemed  to  have  intended  the  execution  of  the  bond, 
since  they  thereby  acknowledged  themselves  to  be 
bound  by  its  terms.  No  other  rational  interpretation 
can  be  placed  upon  their  act.  For  the  sake  of  greater 
formality  the  sureties  might  properly  have  been  per- 
mitted to  affix  their  signatures  in  the  space  left  for  that 
purpose,  but  in  its  present  form  the  bond  is  sufficient 
to  perfect  the  appeal  and  to  confer  jurisdiction  on  the 
district  court. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  permit  the  bond  to  be  amended,  and 
upon  its  amendment  to  deny  the  motion  to  dismiss  the 
appeal 
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M.  B.  Patton  et  ai.,  Appellants,  v.  The  HAMHiTON 
Coal  and  Mercanth^  Company,  AppeUee. 

No.  16,892. 
SYUiABUS  BY  THE  COURT. 

Landlo&d  and  Tenant— Advancements  by  Tenant— Action  6y 
Leesar  far  Royalties.  Where  a  lessee,  at  the  time  of  making 
the  lease,  deposits  money  with  the  lessor  as  an  advance  pay- 
ment of  certain  sums  to  become  due  by  the  tenns  of  the  lease 
from  time  to  time,  the  lessor  has  no  cause  of  action  against 
the  lessee  to  recover  any  such  sums  of  money  which  have  be- 
come due  while  a  sufficient  amount  of  the  deposit  remains  in 
hia  hands  to  discharge  the  same 

Appeal  from  Crawford  district  court;  Arthur  Ful- 
ler, judge.    Opinion  filed  March  12,  1910.    Affirmed. 

STATEMENT. 

The  appellants  brought  action  in  the  district  court 
of  Crawford  county  and  in  their  petition  alleged  that 
on  January  6,  1908,  they  were  the  owners  of  certain 
described  land;  that  on  that  day  they  entered  into  a 
written  contract  with  the  appellee  by  the  terms  of 
which,  in  consideration  of  certain  royalties  to  be  paid, 
they  granted  to  the  appellee  the  right  to  mine  the  coal 
from  the  land ;  that  $16,000  advance  royalty  was  paid 
by  the  appellee  to  them  as  provided  by  the  contract 
January  28, 1908 ;  that  by  the  terms  of  the  contract  and 
before  the  commencement  of  the  action  the  appellee 
should  have  paid  them  $240  on  or  before  September  25, 
1908,  $240  on  or  before  October  25,  1908,  and  $240  on 
or  before  November  25,  1908;  and  that  the  appellee 
wholly  neglected  and  refused  to  pay  any  portion  of  such 
sums.  Judgment  in  the  sum  of  $720  and  all  proper 
relief  was  prayed  for. 

By  the  terms  of  the  contract  the  lessee  was  to  pay 
the  lessors  eight  cents  per  ton  for  all  coal  mined,  to 
conduct  the  mining  in  good  and  workmanlike  manner, 
industriously  and  actively,  and  to  continue  mining  until 

6— 82  KAN. 
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aU  the  coal  under  the  land,  of  a  marketable  quality, 
which  could  be  taken  out  profitably  should  be  mined. 
The  lease  is  loi^  and  provides  the  manner  of  -weighing, 
reporting  weights  and  other  details.  The,p#rtions  of 
the  lease  under  which  the  controversy  arose  are  in  the 
following: 

(1)  '*It  is  further  agreed  that  the  said  party  of  the 
second  part  shall  pay  or  cause  to  be  paid  as  a  minimum 
royalty  to  the  said  parties  of  the  first  part  the  sum  of 
two  hundred  forty  ($240)  dollars  per  month,  or  at  the 
rate  of  eight  (8)  cents  per  ton  on  three  thousand 
(8000)  tons  of  coal,  whether  this  amount  of  coal  shall 
have  been  mined  during  any  one  month  or  not,  but  it 
is  also  agreed  that  if  by  reason  of  strikes  or  accidents 
or  by  any  other  cause  the  said  party  of  the  second  part 
shall  fail  to  mine  three  thousand  (8000)  tens  of  <x)al 
during  any  one  m(mth  during  the  continuance  of  this 
grant  and  shall  have  paid  to  the  parties  of  the  first  part 
the  sum  of  two  hundred  forty  ($240)  dollars,  or  such 
part  thereof  as  may  be  possible  pro  rata,  shall  be  cred- 
ited upon  the  amount  of  royalty  due  for  any  subsequent 
month  which  royalty  for  [such]  subsequent  month  is 
in  excess  of  the  sum  of  two  hundred  forty. dollars,  or 
which  amount  of  coal  so  mined  is  in  excess  of  three 
thousand  t<mB. 

(2)  "It  is  further  agreed  that  the  said  party  of  the 
second  part  shall  pay  to  the  said  parties  of  the  first  part 
the  sum  of  fifteen  thousand  ($15,000)  dollars,  which  is 
an  advance  upon  royalty  hereafter  to  become  due  to  the 
said  parties  of  the  first  part  from  the  said  second  party 
from  the  mining  of  coal  from  the  said  land,  as  afore- 
said. 

(3)  "It  is  agreed  that  the  minimum  royalty  herein- 
before referred  to  shall  commence  upon  the  first  day  of 
August,  1908,  but  it  is  also  understood  that  this  agree- 
ment shall  not  be  deemed  a  waiver  to  royalty  on  any 
coal  which  may  be  mined  prior  to  that  date." 

To  this  petition  the  appellee  filed  a  general  demurrer, 
which  the  court  sustained,  and  exception  thereto  was 
made.  The  appellants  declining  further  to  plead,  judg- 
ment was  rendered  against  them  for  costs. 
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O.  T.  Boat,  for  the  appellants. 
Glasse  &  Burton,  for  the  ig;)pellee. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  questions  presfiaited  depend  entirely 
upon  the  construction  to  be  given  to  the  contract.  The 
appellants  contend  that  the  paragraphs  of  the  contract 
copied  above  are  determinative  of  the  controversy ;  that 
by  the  terms  of  the  second  paragraph  the  $15,000,  ad- 
mitted to  have  been  paid,  is  an  advance  payment  of 
royalty  for  coal  actually  mined,  while  the  first  para- 
graph requires  Hie  payment  of  $240  per  month  after 
and  including  August,  1908»  whether  any  coal  is  mined 
or  not.  In  other  words,  it  seems  to  be  conceded  that  if 
3000  tons  w  more  of  coal  were  mined  each  month  the 
royalty  therefw  might  properly  be  deducted  from  the 
flS^O  advanced,  but  if  no  coal,  or  less  than  80A0  tons, 
be  mined  in  a  certain  mcmth  the  $240  or  the  royalty  on 
the  coal  not  mined  necessary  to  make  up  3000  tons 
could  not  be  so  paid. 

We  ean  not  aeeei^  this  conduction  <rf  the  contract. 
The  seeond  paragraph  provides,  in  relation  to  the  ap- 
plication of  the  $15,000 :  ^'Whidi  is  an  advance  upon 
royalty  hereafter  to  become  due  to  the  said  parties  of 
the  first  part  from  the  said  second' party  from  the  min- 
ing of  coal  from  the  said  land,  as  aforesaid" — 'not  from 
"coal  mined"  but  from  ^'mining  coal."  The  entire  con- 
tract relates  to  mining  coal,  and  the  minimum  royalty 
due  after  August,  1908,  is  $240  per  month. 

The  $15,000  is  not  subject  to  forfeiture,  but  is  a  de- 
posit as  security  for  the  payment  of  any  royalties  which 
may  become  due  by  the  terms  of  the  contract,  whether 
by  reason  of  mining  less  or  more  than  3000  tons  per 
monl^.   (Cumdngham  v.  Etockon,  81  Kan.  780.) 

Under  the  contract  the  plaintiffs  had  the  right  to  pay 
themselves  $240  as  royalty  out  of  the  deposit  on  the 
25th  of  September,  October  and  November.    They  have 
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no  cause  of  action  against  the  appellee  so  long  as  they 
have  suflScient  money  of  the  appellee's  in  their  own 
hands  which  was  deposited  for  the  purpose  of  paying 
in  advance  the  very  obligations  on  which  judgment  is 
sought. 

The  judgment  is  affirmed. 


I  g2    841        J.  D.  Rowland,  Appellee,  v.  The  McDonald  Indepen- 
•»82  jw  DENT  Telephone  Company,  Appellant 

No.  16,898. 
SYLLABUS  BY  THE  COURT. 

1.  Highways — Secondary  Evidence  of  Existence — Road  Records 
Destroyed.  In  December,  1905,  the  records  of  Rawlins  county, 
including  the  road  records,  were  destroyed  by  fire.  In  an 
action  in  the  district  court,  where  the  only  question  involved 
was  whether  a  certain  section-line  road  in  that  county  is  sixty 
feet  or  only  forty  feet  wide,  the  defendant  sought  by  sec- 
ondary evidaice  to  show  that  a  sixty-foot  road  had  been  es- 
tablished along  the  line,  that  it  had  been  traveled  by  the  public 
ever  since  the  year  1886,  and  had  been  worked  at  public  ex- 
pense long  prior  to  1897.  Held,  error  to  exclude  the  testi- 
mony. The  destruction  of  the  road  records  having  been 
shown,  the  evidence  offered  for  the  purpose  of  proving  the 
existence  of  a  sixty-foot  road  was  the  best  evidence  that  could 
be  obtained. 

2.  Establishment — Existing  Road  Not  Vacated,     Where 

a  public  road  sixty  feet  wide  has  been  legally  established  on 
a  section  line,  and  no  proceedings  have  been  taken  to  vacate 
any  part  of  the  same,  the  board  of  county  commissioners  has 
no  authority  to  grant  a  petition  establishing  on  the  same  line 
a  road  forty  feet  wide. 

Appeal  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  March  12, 1910.   Reversed. 

M.  A.  Wilson,  and  Gomer  Thomas,  for  the  appellant. 
J.  P.  Noble,  and  Fred  Robertson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  brought  this  action  in  forci- 
ble detention,  alleging  that  he  is  the  owner  of  lands  in 
Rawlins  county,  consisting  of  240  acres,  and  that  the 
defendant  unlawfully  and  forcibly  keeps  him  out'  of  the 
possession  of  a  strip  of  land  seven  feet  wide  along  the 
north  side  thereof.  The  defendant  is  a  Kansas  corpora- 
tion, engaged  in  conducting  a  telephone  business,  and 
claims  that  the  strip  of  land  in  question  is  a  part  of  a 
public  highway,  and  that  it  has  a  right  to  place  its  tele- 
phone poles  there  so  long  as  the  same  do  not  materially 
interfere  with  public  travel.  The  case  was  tried  to  a 
jury,  and  at  the  close  of  the  evidence  the  court  in- 
structed a  verdict  for  the  plaintiff.  Judgment  was  ren- 
dered upon  the  verdict,  and  the  defendant  appeals. 

The  plaintiff  attempted  to  prove  that  the  road  in 
question  is  forty  feet  wide  and  that  the  defendant  had 
placed  its  poles  on  a  line  seven  feet  outside  of  the  same, 
and  on  his  land.  It  was  the  contention  of  the  defendant 
that  the  poles  were  in  the  road  and  that  the  road  is 
sixty  feet  wide.  The  plaintiff  introduced  the  record  of 
proceedings  before  the  board  of  county  commissioners 
upon  a  petition  of  his  own  for  the  establishment  of  a 
road  forty  feet  wide.  An  order  was  granted  in  com- 
pliance with  the  petition,  and  was  dated  July  5,  1907. 
If  the  road  is  sixty  feet  in  width,  then  the  line  of  tele- 
phone poles  is  in  the  highway,  and  judgment  should 
have  been  rendered  for  the  defendant.  Under  the  pro- 
visions of  sections  1252  (Laws  1885,  ch.  104,  §  2)  and 
1342  (Gen.  Stat.  1868,  ch.  23,  §  74)  of  the  General 
Statutes  of  1901  the  defendant  has  the  right  to  place 
its  poles  in  public  highways.  (Wichita  v.  Telephone 
Co.,  70  Kan.  441.)  If,  on  the  other  hand,  the  conten- 
tion of  the  plaintiff  is  correct,  and  the  road  is  forty  feet 
wide,  the  line  of  poles  is  seven  feet  off  the  highway  and 
on  the  land  of  the  plaintiff,  so  that  the  whole  question 
at  issue  was  the  width  of  the  road  as  legally  established. 
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One  claim  of  the  defendant  is  that  the  highway  was 
established  by  law  and  that  it  was  unnecessary  to  show 
proceedings  for  laying  out  the  same  upon  petition.  The 
law  relied  upon  is  chapter  215  of  the  Laws  of  1887. 
Section  1  of  that  act  reads  as  follows : 

"That  all  section  lines  in  the  counties  of  Graham, 
Rawlins,  Ness,  Lane,  Stafford,  Decatur,  Thomas,  Sher- 
man and  Trego,  in  the  state  of  Kansas,  be  and  the  same 
are  hereby  d^ared  to  be  public  highwa3r3,  and  to  be  of 
the  width  of  sixty  feet." 

The  defendant  also  relied  upon  the  proriadans  of 
chapter  176  of  the  Laws  of  1897,  entitled  "An  act  to 
legalize  certain  roads  in  Rawlins  county."  The  first 
section  of  that  act  reads  as  follows : 

"That  all  roads  and  highways  on  section  lines  in 
Rawlins  county  that  have  been  opened  by  order  of  any 
of  the  road  overseers  and  work  done  crnder  any  of  said 
road  overseer's  supervision  and  at  the  public  expense, 
prior  to  the  first  day  of  January,  1897,  are  hereby  de- 
clared to  be  legally  established,  notwithstanding  some 
omissions  or  irregularities." 

Section  2  provides  that  the  road  overseer  shall  mal^ 
report  to  the  county  clerk  of  such  roads  in  his  district, 
giving  the  location  and  full  description  of  the  same,  on 
or  before  November  20,  1898,  and  the  county  clerk  is 
required  to  make  a  record  of  such  roads;  that  such 
roads  shall  be  thereafter  public  highways  through  such 
districts,  and  the  records  of  the  county  clerk  shall  be 
competent  evidence  of  the  validity  and  existence 
thereof,  the  same  as  if  a  full  and  complete  record  of  ' 
the  proper  notices  and  other  papers  required  to  be  re- 
corded had  been  made  and  entered  upon  the  journal  of 
the  board  of  county  commissioners. 

The  records  of  Rawlins  county,  including  the  road 
records,  were  destroyed  by  fire  December  5, 1905.  The 
defendant,  therefore,  sought  by  secondary  evidence  to 
show  that  from  1886  a  sixty-foot  road  had  been  estab-' 
lished  along  this  line.  The  principal  claim  of  error  is 
that  the  court  ruled  out  its  evidence  offered  for  that 
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pnrpose.  The  defendant  first  offered  in  evidence  what 
is  known  as  the  George  A.  O^e  atlas  of  Rawlins  county, 
oontaininsr  si  plat  of  the  township  where  the  land  in 
controversy  is  located  showing  this  road  to  be  sixty 
feet  wide,  and  also  offered  to  prove  by  the  person  who 
daimed  to  have  made  the  plat  for  the  publishers  of 
the  atlas  that  }ie  made  it  from  the  original  road  records 
before  they  were  destroyed.  An  objection  to  the  evi- 
dence was  sustained.  The  defendant  also  offered  evi- 
dence for  the  purpose  of  showing  that  this  road,  sixty 
fteet  in  widtir,  had  been  worked  at  the  public  expense 
long^  prior  to  1897,  and  had  been  traveled  by  the  public 
since  the  year  1866;  and  then  contended  that,  having 
proved  this  condition,  there  is  a  presumption  that  the 
road  overseer  of  that  district  as  well  as  the  county 
cleric  had  performed  their  several  duties  under  the  act 
of  1897.  The  court  refused  to  permit  the  proof.  It 
was  manifest  «Tor  to  exclude  the  testimony.  The  de- 
struction of  the  road  records  of  the  county  having 
been  shown,  the  evidence  offered  by  the  defendant  for 
the  purpose  of  proving  the  existence  of  a  sixty-foot 
road  was  clearly  the  best  evidence  that  could  be  ob* 
tained. 

It  was  not  the  intention  of  the  legislature  that  sec- 
tion-line roads  should  be  actually  established  by  the 
mere  declaration  of  the  act  of  1887 ;  it  required  in  addi* 
tion  thereto  some  action  on  the  part  of  the  proper  au- 
thorities opening  the  road  to  public  use.  This  is  mani- 
fest by  the  language  of  section  3,  which  allows  damages 
to  the  owner  of  land  on  either  side  of  such  section 
lines,  but  requires  that  the  claim  shall  be  presented 
within  one  year  after  the  road  is  actually  "opened  to 
public  use  over  and  upon  his  land."  (Laws  1887,  ch. 
215,  §  3.)  A  claim  for  damages  presented  before  the 
road  has  actually  been  opaied  to  public  use  would  be 
premiere.  It  was,  however,  the  purpose  of  the  leg*- 
islature  to  do  away  with  the  necessity  of  a  petition  to 
open  a  public  road  along  any  section  line  in  the  coun- 
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ties  named,  and  to  declare  that  such  roads  when  opened 
should  be  sixty  feet  in  width. 

The  act  of  1897  was  an  enabling  act  curing  omis- 
sions and  irregularities  in  the  action  of  the  authorities 
opening  such  roads.  The  evidence  which  was  ex- 
cluded tended  at  least  to  establish  that  this  section- 
line  road  had  been  opened  and  \\jorked  by  the  road  over- 
seer at  public  expense  prior  to  1897,  and  that  it  was 
sixty  feet  wide.  If  this  were  true,  and  if  the  road 
overseer  had  complied  with  the  provisions  of  the  act  of 
1897  and  had  reported  the  road  to  the  county  clerk,  and 
the  county  clerk  had  made  the  record  which  that  act 
provided  he  should  make,  the  defendant  could  have 
established  its  contention  by  bringing  in  the  records. 
Skice  the  records  were  destroyed,  the  defendant  should 
have  been  permitted  to  prove  the  facts  by  secondary 
evidence;  and  proof  that  the  road  had  in  fact  been 
opeiied  and  worked  at  public  expense  would  have 
tended  to  establish  the  existence  of  a  legal  road  such 
as  the  defendant  claimed.  Apparently  the  trial  court 
proceeded  upon  the  theory  that  because  the  plaintiff 
had  proved  the  granting  of  his  petition  in  1907  for  a 
forty-foot  road  it  was  not  competent  for  the  defendant 
to  prove  that  long  prior  thereto  a  public  road  had  been 
legally  established  on  that  line  sixty  feet  wide.  In 
this  we  think  the  court  committed  error,  even  though 
the  legislature  had  not  declared  that  all  section-line 
roads  in  Rawlins  county  should  be  sixty  feet  wide.  If 
a  legal  road  sixty  feet  in  width  was  actually  in  ex- 
istence, as  defendant  claims,  it  would  require  some 
sort  of  proceeding  to  vacate  a  part  of  it  in  order  to 
make  it  forty  feet  wide.  Section  2  of  the  act  of  1887 
provides  that  upon  a  proper  petition  the  commissioners 
may  vacate  any  portion  of  a  section-line  road  found  to 
be  impracticable.  It  is  not  claimed  that  any  proceed- 
ings were  ever  had  for  the  purpose  of  vacating  part  of 
the  highway  in  question. 

In  the  face  of  the  express  declaration  of  the  legisla- 
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ture  that  all  section-line  roads  in  Rawlins  county  shall 
be  sixty  feet  wide,  except  where  some  portion  thereof 
is  vacated  by  the  county  conunissioners  upon  a  peti- 
tion  under  the  provisions  of  the  general  road  law,  it 
might  be  a  serious  question  whether  the  commission- 
ers have  authority  to  grant  a  petition  laying  out  a  road 
of  less  width  on  section  lines,  or  whether  they  have 
authority  to  entertain  any  petition  for  laying  out  a 
public  road  on  section  lines.  These  questions  have  not 
been  suggested  in  the  briefs  or  arguments  and  there- 
fore need  not  be  decided. 

One  other  question  remains.  The  plaintiff  urges, 
that  the  defendant  is  estopped  to  claim  that  the  forty- 
foot  road  was  not  legally  established  because  it  ap- 
peared in  the  proceedings  and  presented  a  claim  for 
damages.  As  we  view  it,  there  was  no  estoppel  nor 
any  inconsistency  in  the  attitude  of  the  defendant  in 
this  respect.  Its  claim  for  damages  was  predicated 
solely  upon  the  claim  that  there  was  about  to  be  estab- 
lished a  road  forty  feet  wide;  it  expressly  disclaimed 
damages  if  its  objection  to  the  proceedings  was  held 
good. 

For  the  error  in  excluding  the  testimony  offered  the 
judgment  is  reversed  and  the  cause  remanded  for  an- 
other trial. 
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Charles  ScHiOR,  App^Uee,  v.  Thb  Warrbn  MoBraAOB 
Company,  AppeUawt. 

No.  ie,s»4. 

SYLLABUS  BY  THE  COURT. 

Instructions— I>tr0ctum  to  Consider  Only  Part  of  the  Evidence 
.  — Withdrawal  of  Conflicting  Testimony  from  Jury — Direction 
of  Verdict,  Where  a  questioir  of  tket  is  prasented  to  a  Jary, 
in  the  determimrtion  of  which  it  is  necessary  to  consider  the 
entire  ep?id«U)e  snbioitted,  whidi  is  confltotiniv  it  is^  error  tet 
the  court  to  direct  the  attention  of  the  jury  t6  a  >  small  povtiim 
of  the  eridenoe  and  instruct  them  to  return  a  verdict  in  favor 
of  the  plaintiff  if  such  facts  are  established. 

Appeal  from  Esron  district  court;  PteDBRiCK  A. 
Meckel,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

STATEMENT. 

This  is  an  action  to  recover  a  judgment  for  money. 
The  appellant  is  a  corporation  engaged  in  loaning 
money  and  is  located  at  Emporia,  Kan.  The  appdlee 
resides  at  Shenandoah,  Iowa,  where  he  has  lived  about 
thirty  years  and  has  been  engaged  in  buying  and  selling 
real  estate,  farming,  cattle  raising,  and  in  mercantile 
and  banking  business.  He  owned  real  estate  in  Butler 
county,  Kansas,  near  the  town  of  Atlanta,  in  Cowley 
county.  There  was  a  mortgage  upon  this  land,  amount- 
ing to  $2100  and  some  back  interest,  and  there  were 
some  unpaid  taxes.  The  appellee  wanted  to  increase 
the  amount  of  this  loan  to  $4000.  J.  M.  Parrish  re- 
sided at  Atlanta,  Cowley  county.  He  had  formerly 
resided  at  Shenandoah,  Iowa,  and  was  there  acquainted 
with  the  appellee.  The  latter  wrote  to  Parrish  to  ob- 
tain the  loan  desired,  and  afterward  came  to  see  about 
it  in  person.  Parrish  had  been  acting  for  the  Warren 
Mortgage  Company  in  obtaining  loans  for  it,  and  had 
in  his  possession  blank  applications  for  loans.  One  of 
these  applications  was  executed  by  the  appellee  and 
sent  to  the  mortgage  company.    After  an  inspection  of 
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tbe  land  was  made  the  appellant  decided  te  make  the 
\9Uttr  and  notes  aad  a  mortage  were  aent  ta  the  iwpel- 
Jcff  at  Sfhenaiidefah,  Iowa,  to  be  exedited  by  htm  and  hie 
wife.  In  addition  to  these  papers  two  other  instru- 
ments were  executed  by  the  a];^ellee  and  sent  to  the 
mert^aire  cM^fMH^y  at  the  saoEie  time,  which  read : 

"Atlanta,  Kan.,  October  29,  1908. 
"I  hereby  aathorize  the  W«rfen  Mort^tage  €!ompany 
ta  psny  the  proceeds  of  my  loan  of  $4000  to  J.  M.  Par- 
ritib^  my  agent,  who  is  anthorized  to  received  f^  same 
and  pay  out  as  per  my  instructions. 

Cnjm;e&  Scfncit,  AffpKcanV 

"ShbnanCoah,  Iowa,  November  1,  1905. 
"I  hereby  authorize  the  Warren  Mortgage  Ciompany 
to  pay  the  proceeds  of  my  lean  of  $4000  to  J.  M.  Far- 
rish,  as  agent,  who  is  authorized  ta  receive  the  same 
and  pay  off  old  mortgage  and  taxes  and  send  balance 
to  me.  CHAfiLfi6  SomCR, 

MABrNTHA  Schick, 
Applicant^.** 

Upon  the  receipt  of  these  papers  the  appelkmt  re- 
mftted  to  the  appeflee  the  sum  of  $15<W,  and  the  re- 
mainder of  the  $4000  was  sent  to  J.  M,  Parrish,  who 
ha»  not  aeeounted  for  the  money  reeeivedw  The  ap^ 
p«Uee  commenced  this  action  to  recover  the  aiiKmnt 
paid  to  Parrish,  claiming  that  he  was  the  agent  of  the 
Warren  Mortgage  Company  when  the  money  was  paid 
to  him.  It  is  claimed  by  the  appellee  that  the  letter  of 
transmittal  to  Parrish  establishes  this  agency.  The 
letter  reacts: 
*'Mr.  J.  M.  Penrwh,  Atkmta,  Kcm.:  llll-'05. 

"Dear  Snu--We  enclose  you  herein  the  supplemental 
abstract  in  the  French  loan,  with  check  for  $2180,  be- 
ing ihe  amount  due  on  the  loan,  less  the  amount  due 
Merriam.  We  also  enclose  letter  from  Merriam,  with 
the  statement  of  the  amount  due  them,  which  pleaee 
return  to  us  at  once  when  you  have  showed  it  to  French. 
When  you  have  taken  up  the  bank  release  wire  us,  and 
we  will  remit  to  Merriam.  Do  not  pay  out  a  cent  till 
you  have  the  bank  release,  as  we  cro  not  want  to  get 
caught  in  another  Carroll  scrape. 
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"We  also  enclose  check  for  $1600,  in  payment  for  the 
Silvey  loan.  Please  take  up  this  release,  complete  the 
abstract,  and  send  us  the  completed  abstracts,  with  the 
insurance  policy,  as  soon  as  possible. 

"We  also  enclose  check  for  $1688,  in  payment  of  the 
proceeds  of  the  Huddleston  loan.  Please  take  up  ^l 
deeds  and  releases,  and  send  us  the  completed  abstract 
as  soon  as  possible. 

"We  also  enclose  check  for  $450,  in  payment  of  the 
proceeds  of  the  Groodman  loan,  and  the  abstract  and 
mortgage  to  this  company.  To  complete  this  title,  we 
want: 

"(1)  Identify  E.  King  and  L.  A.  King  at  8  and 
Ezekiel  King  and  Lucy  King  at  4. 

"(2)  Identify  J.  H.  Marshall  at  4  and  Joseph  H. 
J^ifar  shall  at  11 

"(8)  Identify  William  Townsend  at  11  and  William 
S.  Townsend  at  12. 

"(4)  Deed  from  Luther  F.  Miller. 

"  (5)  Record  the  mortgage  and  complete  the  abstract 
to  date.  Please  obtain  these  aflSdavits,  take  up  the 
deed,  complete  the  abstract  and  return  to  us  as  soon  aa 
possible. 

"We  also  enclose  you  the  Schick  abstract,  with  check 
for  $2500,  being  the  proceeds  of  the  loan,  less  your 
draft  for  $1500,  which  we  have  paid  to-day.  Please 
take  up  the  releases  at  1  and  3,  complete  the  abstract 
to  date,  and  return  to  us  with  the  original  as  soon  as 
possible. 

"In  all  cases  above,  where  insurance  is  called  for, 
please  see  that  the  policies  are  sent  to  us  as  soon  as- 
possible. 

Yours  truly. 

The  Warren  Mortgage  Company." 

On  the  other  hand  the  appellant  claims  that,  it  having 
been  authorized  in  writing  by  the  appellee  to  pay  the 
money  to  Parrish,  and  such  payment  having  been  made,, 
it  is  relieved  from  any  further  responsibility.  The  in- 
struments whereby  such  authority  was  given  were 
pleaded  in  the  answer  as  a  defense,  and,  the  execution 
thereof  not  being  denied,  was  admitted  by  the  appellee. 
This  question  of  agency  was  controlling  in  the  case, 
and  under  the  instructions  of  the  court  the  jury  re- 
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turned  a  verdict  in  favor  of  the  plaintiff.    The  mort- 
gSLge  company  brings  the  case  here  on  appeal. 

L.  B.  KeUogg,  W.  L,  Htcggins,  and  C.  M.  Kellogg,  for 
the  appellant. 

G.  H.  Bttckman,  and  S.  C.  Bloss,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  appellant  contends  that  the  court 
by  its  instructions  committed  serious  error  and  prac- 
tically directed  a  verdict  for  the  plaintiff.  The  instruc- 
tions complained  of  read : 

"The  defendant  further  claims  that  the  plaintiff's 
$4000  mortgage  by  its  terms  was  to  be  a  first  mortgage 
upon  said  land,  and  that  to  make  the  same  a  first  mort- 
gage it  was  necessary  that  all  liens  and  encumbrances 
then  upon  said  land  be  paid  off  and  discharged  of  rec- 
ord. And  so  if  the  jury  shall  find  from  the  evidence  in 
this  case  that  the  defendant  remitted  to  said  Parrish 
the  $2500,  with  the  direction  or  intention  that  said 
Parrish  should  pay  off  all  prior  encumbrances  on  said 
Butler  county  land,  so  that  the  mortgage  given  to  the 
defendant  by  the  plaintiff  should  become  a  first  lien  oq 
said  land,  then  the  said  Parrish  would  be  in  law  the 
agent  of  the  defendant  in  receiving  said  $2500. 

"The  slips  of  paper  which  have  been  introduced  in 
evidence  and  which  have  been  called  'authorization 
slips,'  purport  upon  their  face  to  constitute  said  Par- 
rish the  agent  of  the  plaintiff  to  receive  the  proceeds  of 
the  loan  and  to  pay  off  encumbrances,  etc.,  and  the 
signing  thereof  not  being  denied  by  the  plaintiff  in  his 
pleadings,  the  execution  thereof  is  admitted ;  under  the 
issues  made  by  the  pleadings  in  the  case,  however,  the 
jury  are  not  bound  by  said  slips  as  to  whether  the 
plaintiff  in  fact  constituted  said  Parrish  his  agent  for 
the  purpose  recited  therein,  but  the  question  of  agency 
is  to  be  determined  by  you  from  all  the  facts  and  cir- 
cumstances of  the  case,  and  in  doing  this  it  is  your  duty 
to  go  behind  the  technical  wording  of  the  instrument 
and  from  the  entire  evidence  determine  as  a  matter  of 
fact  the  question  of  agency;  the  parties  to  a  contract 
can  not  irrevocably  fix  the  status  of  a  third  party  in 
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his  relation  te  them  by  caHing  htm  an  mgefot  of  one  (rf 
them,  if  the  facts  and  circumstaBees  show  that  such 
was  not  the  fact" 

We  c<mour  in  the  eritidsm  mcule  upon  these  instruc- 
tions by  the  appellant.  It  will  be  seen  that  while  the 
general  ik/^ry  of  the  court  was  that  the  question  of 
agency  was  one  of  fact  to  be  determined  upon  all  the 
facts  and  circumstances  ^own  by  the  evidence,  the 
jury  were  limited  to  the  contents  ot  a  letter  from  the 
24)pellant  to  Parrish,  about  which  there  was  no  conten- 
tion. This  left  the  jury  no  alternative.  It  was  bound 
to  find  for  the  plaintiff.  The  letter  mentioned  in  the 
instructions  contained  language  ^ecifically  directing 
the  payment  and  release  of  prior  encumbrances.  The 
geoeral  subject  ci  the  letter,  howe\xer,  related  to  busi- 
aess  trnniagtions  having  no  aoaneotien  whaterer  ¥rith 
the  loan  to  the  appellee.  The  reference  made  to  this 
loan  was  merely  incidental  to  the  general  purpose  of 
the  letter  and  contained  suggestions  t^at  would  nat- 
urally have  been  made  to  the  as^ellee  himself,  being 
with  reference  to  a  matter  in  whidi  they  were  mutually 
interested. 

The  appellant  insists  tiiat  the  appellee,  having  in 
writing  authorized  and  directed  the  payment  of  the 
money  to  Parrish  aa  his  agent,  to  be  used  in  the  release 
of  tiie  prior  mortgage,  the  question  of  the  agency  of 
Parrish  became  one  of  law  and  not  of  fact.  It  does  not 
appear,  nor  is  it  claimed,  that  the  appellee  was  induced 
to  execute  this  written  authority  on  account  of  any 
fraud,  mistake,  misrepresentation  or  misunderstand- 
ing of  any  kind.  On  the  contrary,  it  does  appear  that 
he  executed  the  written  paper  freely  and  voluntarily 
and  with  full  knowledge  of  the  purpose  for  which  it 
was  to  be  used.  While  this  and  other  circumstances 
were  in  evidence,  they  were  excluded  from  the  ccmsid- 
eration  of  the  jury  by  the  instructions  of  the  court.  If 
the  theory  of  the  court  concerning  the  question  of 
agency  was  correct,  then  it  should  have  been  submitted 
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to  the  juy  iq^on  the  whole  evidefioe.  This  was  fiot 
done.  On  the.contiBry,  it  was  sulnnitted  upon  a  niere 
fragment  of  the  evidence,  which  fragment  was  tuuUs^ 
pnted.  In  our  view,  therefore,  the  judgment  must  be 
reversed  for  this  misdirection  of  the  jury.  This  ren- 
ders it  unnecessary  to  txmsider  ihe  question  -wiie^er 
ttie  written  authority  given  by  the  appellee  to  the  ap- 
pdlant  to  pay  the  money  to  Parrish  presented  <a  ques- 
tion of  law  or  not 

The  jtidgment  of  ttie  district  oourt  is  reveraed,  witti 
direction  to  grant  the  appellant  a^new  trial. 


J.  H.  C.  BawEBS,  Appellee,  v.  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  Appellant 

No.  16,896. 
SYLLABXTS  BY  THE  COURT. 

1.  EviDBMCE — Testimony  by  a  WitnMB  as  to  His  State  of  MituL 
Where  the  motive,  intent  or  belief  of  a  person  is  a  material 
fact  to  he  asoertained,  and  he  is  a  competent  witness  to  prove 
such  eonditien,  he  may  testify  to  it  directly  in  oonnectiim  with 
his  testimony  detailing  the  circumstances  and  situation  in 
which  he  was  acting  at  the  time. 

2.  Railroads — Rules  for  Employees — Reasonableness — "Know** 
Defined.  A  rule  of  the  railway  company  required  a  brakeman 
iiHio  had  given  a  signal  to  the  engineer  to  knew  that  saeh 
signal  had  been  seen,  understood  and  obeyed  before  placing 
himself  in  a  dangerous  position.  It  is  held,  that  this  rule  is 
seasonable  and  should  be  obeyed.  It  is  further  held,  that  the 
word  "know,"  as  used  in  this  rule,  has  the  sense  in  which  it  is 
ordinarily  understood.  It  does  not  necessarily  import  abso- 
lute knowledge  of  a  fact  which  actually  exists,  but  it  means 
the  full  assurance  and  belief  to  the  exclusion  of  doubt  or  un- 
certainty of  a  reasonable  and  prudent  man  based  upon  con- 
vincing evidence  addressed  to  his  intelligrace  or  senses. 

3.  Pebsonal  Injuries — Consistency  of  Findings — Evidence  and 
Findings,  The  contentions  that  certain  findings  are  incon- 
sistent, that  they  do  not  support  the  verdict,  and  are  not  sus- 
tained'by  the  evidence,  are  considered  and  held  untenable. 
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Appeal  from  Sumner  district  court;  Carroll  L. 
SWARTS,  judge.  Opinion  filed  March  12,  1910.  Af- 
^rmed. 

STATEMENT. 

The  appellee  recovered  a  judgment  against  the  rail- 
ivay  company  for  injuries  received  at  Harper,  while  in 
the  employ  of  the  company  as  a  brakeman.  From  his 
-evidence  it  appears  that  a  freight  train  on  which  he 
was  a  brakeman  ran  between  Medf  ord  and  Hutchinson 
on  a  branch  of  the  railway.  At  Harper  this  branch 
was  connected  by  a  "Y"  with  the  Panhandle  division, 
extending  west  from  Wellington.  When  the  plaintiff's 
train  reached  Harper  it  ran  over  the  "Y"  to  the  line  of 
the  Panhandle  division  and  stopped  in  front  of  the 
4epot,  with  the  engine  heading  east.  A  short  distance 
east  of  the  depot  the  main  street  of  the  town  crossed 
the  track.  The  cars  extended  across  the  street  and  for 
some  distance  to  the  east,  and  it  became  necessary 
to  divide  the  train  at  the  crossing.  The  conductor 
directed  the  plaintiff  to  cut  the  train  for  this  pur- 
pose. The  plaintiff  stepped  in  between  the  cars  from 
the  south,  or  right  hand,  side  of  the  train  and  un- 
coupled the  air  hose.  Having  done  this  he  stepped  out 
on  the  same  side  from  between  the  cars,  grasped  the 
lever  operating  the  pin  in  the  automatic  coupler,  and 
endeavored  to  pull  it,  but  was  unable  to  do  so  because 
of  the  tension  in  the  couplers  which  bound  the  pin  and 
prevented  its  release.  He  thereupon  signaled  the  engi- 
neer for  slack  to  relieve  the  tension.  He  gave  this 
signal  with  his  right  hand,  while  holding  to  the  lever 
with  his  left  hand.  The  engineer  backed  the  engine 
sufficiently  to  give  the  necessary  slack,  the  plaintiff  im- 
mediately pulled  the  pin,  and  the  uncoupling  was  ac- 
complished, leaving  three  or  four  cars  west  of  the  cross- 
ing. He  then  gave  the  engineer  a  signal  to  go  forward 
and  clear  the  crossing.  In  order  to  do  this  it  was  neces- 
sary for  the  forward  part  of  the  train  to  move  east- 
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ward  about  the  lengrth  of  two  cars — sixty  or  seventy 
feet.  In  obedience  to  this  second  signal,  the  forward 
portion  of  the  train,  consisting  of  fifteen  or  sixteen  cars 
and  the  engine,  moved  eastward  a  distance  of  ten  or 
twelve  feet  from  the  rear  portion.  The  plaintiff 
watched  it  until  it  had  moved  that  far,  and,  believing 
that  the  engineer  had  seen  and  understood  his  last 
signal,  and  was  obeying  it  by  pulling  the  forward  por- 
tion of  the  train  across  the  street,  he  stepped  in  be- 
tween the  two  sections  of  the  train  to  turn  the  angle 
cock  on  the  air  hose  of  the  standing  cars,  in  order  to 
set  the  brakes  on  those  cars  and  prevent  them  from 
running  eastward  of  their  own  weight,  as  there  was  a 
down  grade  toward  the  east  at  that  point.  While  per- 
forming this  act,  with  his  back  toward  the  engine,  the 
forward  part  of  the  train  backed  up  and  caught  him 
between  the  bumpers  and  between  the  knuckles  of  the 
couplings,  crushing  his  arm  between  the  elbow  and  the 
shoulder.  He  had  pulled  the  angle  cock  with  his  right 
hand  and  was  holding  the  hose  with  his  left  knee.  His 
face  was  turned  to  the  west.  While  doing  this  work 
the  movement  of  the  engine  and  train  was  under  the 
control  of  the  plaintiff,  the  engineer  being  subject  to 
his  orders  for  the  time  being.  The  plaintiff  had  knowl- 
edge of  the  following  rules,  in  effect  at  the  time : 

"Rule  313.  It  is  alike  dangerous  to  assume  that  sig- 
nals given  to  the  engineman  or  fireman  have  been  seen, 
and  if  seen  will  be  obeyed,  when  obedience  to  those 
signals  on  the  part  of  the  engineman  or  fireman  is 
essential  to  the  safety  of  an  employee  in  the  perform- 
ance of  his  duty.  He  must  know  that  the  signal  has 
been  seen,  understood  and  obeyed,  before  placing  him- 
self in  a  dangerous  position;  otherwise,  without  such 
knowledge,  he  assumes  all  risk  of  danger  arising  from 
any  misunderstanding  or  disregard  of  signals. 

"To  enter  or  remain  in  the  service  is  an  assurance 
of  willingness  to  obey  the  rules.  Obedience  to  the  rules 
is  essential  to  the  safety  of  passengers  and  employees 
and  to  the  protection  of  property." 

7— 82  KAN. 
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In  making  application  for  employment  the  plaintiff 
answered  "Yes"  to  the  following  question : 

"Do  you  understand  that  any  employee  of  this  com- 
pany whose  duties  are  in  any  way  prescribed  by  the 
rules  must  always  have  a  copy  of  the  rules  at  hand 
when  on  duty  and  must  be  conversant  with  every  rule, 
and  that  you  must  render  all  assistance  in  your  power 
in  carrying  them  out  and  immediately  report  any  in- 
fringement of  them  to  the  head  of  your  department, 
and  do  you  agree  that  such  rules,  including  any  changes 
therein  or  additions  thereto  from  time  to  time,  shall 
be  a  part  of  your  contract  of  employment?" 

A  demurrer  to  the  evidence,  interposed  by  the  de- 
fendant, was  overruled,  the  defendant  excepting. 

The  engineer  testified  that  he  received  the  signal  for 
slack  and  in  obeying  it  he  only  succeeded  in  moving  the 
train  back  a  little,  when  he  received  from  the  plaintiff 
a  second  signal  for  slack ;  that  he  then  moved  forward 
a  little  to  get  initial  velocity  to  permit  moving  the  train 
back,  and  then  pushed  the  train  back;  that  he  sup- 
posed the  first  movement  backward  was  not  far  enough 
to  relieve  the  tension  sufficiently  to  loosen  the  pin; 
that  it  was  necessary  to  go  forward  and  then  back  to 
accomplish  this  purpose ;  that  in  doing  so  he  was  obey- 
ing the  plaintiff's  second  signal,  and  that  he  did  not  re- 
ceive any  signal  to  go  forward. 

It  was  shown  that  sometimes  an  engine  is  unable  to 
move  a  heavy  train  upgrade  at  the  first  effort,  and, 
when  the  engine  is  so  unable  to  move  a  train,  in  order 
to  make  a  second  effort  it  goes  the  other  way  to  get 
slack,  in  the  manner  testified  to  by  the  engineer.  It 
was  necessary  to  turn  the  angle  cocks  to  hold  the  cars 
which  had  been  cut  off  from  moving  forward  of  their 
own  weight.  Some  rain  had  fallen,  and  there  was  some 
mist  in  the  air.  The  petition  alleges  that  the  injury 
was  caused : 

"By  the  negligence  of  the  engineer  ...  in  neg- 
ligently and  carelessly  moving  the  front  section  of  said 
train  backward  without  a  signal  therefor  when  he 
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knew  or  might  have  known,  and  ought  to  have  known, 
that  the  plaintiflf  was  on  the  track  between  the  two  sec- 
tions of  said  train." 

Over  the  objections  of  the  defendant  the  plaintiff  was 
allowed  to  testify  that  after  signaling  the  engineer  to 
go  ahead,  and  before  going  between  the  cars,  he  satis- 
fied himself  that  the  engineer  was  moving  the  train  off 
the  crossing. 

Instructions  were  asked  to  the  effect  (1)  that  al- 
though the  plaintiff  may  have  believed  in  good  faith 
that  the  engineer  had  seen  and  understood  the  signal 
to  go  forward  after  the  cars  had  been  uncoupled,  yet  if 
without  waiting  for  such  signal  to  be  obeyed  he  went 
in  or  remained  in  between  the  cars,  and  was  injured 
because  of  the  failure  of  the  engineer  to  obey  the  signal, 
there  could  be  no  recovery;  (2)  that  the  plaintiff  was 
not  authorized  to  go  between  the  cars  until  he  knew 
that  the  signal  to  go  forward  had  been  obeyed;  (3) 
that  the  mere  fact  (if  it  be  a  fact)  that  the  plaintiff 
believed  in  good  faith,  while  acting  with  reasonable 
prudence,  that  the  engineer  had  seen,  understood  and 
obeyed  a  signal  to  go  ahead  would  not  avail  if  he  was 
mistaken  in  this  belief,  however  well  founded  his  be- 
lief may  have  been. 

In  answer  to  special  questions  the  jury  found,  in 
substance,  that  the  engineer  did  not  exercise  proper 
care  in  moving  his  engine,  nor  to  ascertain  whether  it 
was  safe  for  him  to  move  his  train  backward  as  he  did ; 
that  after  moving  forward  it  was  not  proper  to  move 
backward  without  Waiting  for  a  signal  from  the  plain- 
tiff and  without  ascertaining  whether  he  was  in  a  place 
of  safety;  that  the  plaintiff  was  justified  in  believing 
and  acting  on  the  belief  that  the  engineer  had  seen, 
understood  and  obeyed  the  signal  to  go  forward ;  that 
the  plaintiff  gave  the  signal  to  back  up  so  that  he  might 
pull  the  pin  and  uncouple  the  train;  that  after  the 
engineer  made  the  first  effort  to  back  he  started  his 
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engine  forward  to  take  slack  so  that  he  could  more 
effectively  back  the  train;  that  when  he  pulled  ahead 
to  do  this  he  was  under  the  impression  that  the  train 
had  not  parted,  and  that  it  was  necessary  to  go  for- 
ward to  get  slack  to  go  backward ;  that  in  doing  this 
he  did  not  honestly  believe  that  he  was  obeying  the 
signal  to  back  up ;  that  he  did  not  honestly  believe  that 
his  acts  in  first  attempting  to  back  the  train,  then  in 
going  forward  to  take  slack  and  again  attempting  to 
go  backward,  were  acts  necessary  to  be  performed  to 
obey  the  plaintiff's  signal ;  that  the  engineer  could  not 
see  that  the  cars  were  parted  by  looking  from  his  posi- 
tion just  prior  to  reversing  the  engine  and  backing  it, 
and  after  the  plaintiff  had  uncoupled  the  cars  the  engi- 
neer did  not  learn  that  they  were  uncoupled  before 
moving  his  train  back;  that  when  the  train  separated 
the  plaintiff  did  not  wait  to  see  whether  it  would  move 
forward  far  enough  to  clear  the  crossing  before  he 
went  in  between  the  cars  to  adjust  the  air;  that  it 
was  necessary  for  him  to  act  in  a  hurry  in  going  be- 
tween the  cars  to  turn  the  angle  cocks,  and  that  in  do- 
ing so  he  obeyed  rule  313,  but  that  he  gave  no  signal 
that  he  was  about  to  go  between  the  cars;  that  after 
the  plaintiff  had  uncoupled  the  cars  the  engineer  ob- 
served and  understood  a  signal  from  the  plaintiff  di- 
recting him  to  move  ahead,  and  he  saw  the  plaintiff's 
arm  and  part  of  his  body  when  giving  the  signal; 
that,  according  to  the  regulations,  if  the  engineer  had 
failed  in  the  first  attempt  to  back  his  train  in  response 
to  a  signal  to  do  so  he  should  have  waited  for  another 
signal;  that  it  was  not  necessary  in  this  case  to  take 
slack  by  moving  forward  and  then  reversing  the  en- 
gine for  backing;  and  that  after  the  train  had  moved 
forward  ten  or  twelve  feet,  and  the  plaintiff  stepped  in 
to  turn  the  angle  cock,  he  did  not  notice  or  give  atten- 
tion to  the  cars  in  front  of  him. 
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William  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  appellant. 

W.  W.  Schwinn,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  errors  assigned  relate  to  the  ad- 
mission of  testimony,  the  instructions  given  and  re- 
fused, the  inconsistency  of  the  findings,  and  the  suffi- 
ciency of  the  evidence. 

After  describing  the  situation,  and  stating  that  the 
section  of  the  train  then  moving  forward  had  proceeded 
far  enough  to  leave  a  space  of  ten  or  twelve  feet  upon 
the  crossing  between  the  front  of*  the  standing  cars  and 
the  rear  end  of  the  last  car  moving  to  the  east,  the 
plaintiff  was  allowed  to  testify  that  he  had  satisfied 
himself  that  the  section  in  front  was  moving  off  the 
crossing;  that  is,  in  connection  with  the  circumstances 
detailed  he  was  permitted  to  testify  to  his  belief  of  a 
fact — ^to  explain  why  he  then  stepped  into  this  space 
to  adjust  the  air  brakes.  In  a  situation  like  that  in 
which  the  plaintiff  was  placed  testimony  of  belief  is 
proper. 

"The  condition  of  a  man's  mind  with  reference  to 
what  he  thinks,  feels,  believes,  intends,  and  his  mo- 
tives, is  always  a  fact,  and  it  is  a  fact  which  is  often 
required  to  be  ascertained  both  in  civil  and  in  criminal 
cases ;  and  only  one  person  in  the  world  has  any  actual 
knowledge  concerning  that  fact,  and  that  person  is  the 
one  whose  condition  of  mind  is  in  question ;  and  where 
he  is  a  competent  witness  to  prove  such  condition  he 
may  testify  to  the  same  directly.  Other  witnesses  can 
testify  only  to  extraneous  facts  tending  to  prove  this 
condition.  He  may  also  testify  to  such  extraneous 
facts,  but  he  may  testify  directly  as  to  what  the  condi- 
tion of  his  own  mind  is  or  was  at  any  particular  time, 
or  on  any  particular  occasion."  (Cardom  v.  Wood- 
ward,  44  Kan.  758,  76l.) 

This  rule  is  supported  by  a  note  following  the  report 
of  the  above  case  in  21  Am.  St.  Rep.  314.    The  argu- 
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ment  to  the  contrary  is  generally  repudiated.    (3  Wig. 
Ev.  §  1965.) 

The  instructions  requested  were  to  the  effect  that 
the  plaintiff's  belief  was  immaterial;  that  under  rule 
313  ne  was  bound  to  know  that  his  signal  had  been 
understood  and  heeded,  and  bound  to  wait  until  the 
train  was  clear  of  the  crossing  before  going  into  the 
space  between  the  two  sections  of  the  train.  Instead 
of  the  instructions  requested  the  court  gave  the  follow- 
ing: 

"(17)  Under  the  defendant's  rule  313,  which  has 
been  introduced  before  you  in  this  case,  it  was  the  duty 
of  the  plaintiff,  before  placing  hiniself  in  a  dangerous 
position  between  the  tars  at  the  time  in  question,  not 
only  to  know  that  his  signal  or  signals,  if  any  he  gave 
to  the  engineman  or  fireman,  had  not  only  been  seen 
and  understood  by  such  party  or  parties,  but  it  was 
plaintiff's  duty  also  to  know  that  such  signal  had  been 
obeyed ;  and  even  though  plaintiff  knew  that  any  such 
signal  given  by  him  was  seen  and  understood  by  the 
party  to  whom  he  gave  the  signal,  yet,  if  without  wait- 
ing to  see  and  know  that  such  signal  would  be  obeyed, 
plaintiff  went  in  between  the  cars  at  the  time  and  place 
in  question  and  received  any  of  the  injuries  complained 
of,  and  such  injuries  were  caused  by  reason  of  plain- 
tiff's failure  to  wait  and  learn  that  such  signal  had  been 
obeyed  as  well  as  seen  and  understood  by  the  party  to 
whom  it  was  directed,  then  your  verdict  should  be  for 
the  defendant. 

"(18)  The  word  'know,'  as  used  in  rule  313,  has  the 
sense  in  which  it  is  ordinarily  understood.  It  does  not 
necessarily  import  absolute  knowledge  of  a  fact  which 
actually  exists,  but  it  means  full  assurance  and  belief 
to  the  exclusion  of  doubt  or  uncertainty  of  a  reason- 
able and  prudent  man  based  upon  convincing  evidence 
addressed  to  his  intelligence  or  senses. 

If  absolute  certainty  of  the  fact  is  required  by  the 
language  of  the  rule,  the  instruction  given  was  errone- 
ous and  the  one  requested  should  have  been  given.  A 
brakeman  in  such  a  situation,  sixteen  car  lengths  from 
the  engine,  can  not  "know  that  the  engineer  has  seen, 
understood  and  obeyed"  his  signal  otherwise  than  by 
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observing  what  the  engineer  does  in  response  to  it, 
and  whether  he  acts  in  obedience  to  the  rule  in  view  of 
such  observation  is  a  question  for  the  jury.  Mr. 
Justice  Strong,  in  Shaw  v.  Railroad  Co.,  101  U.  S.  557, 
said :  "It  may  fairly  be  assumed  that  one  who  has  rea- 
son to  believe  a  fact  exists,  knows  it  exists.  Certainly, 
if  he  be  a  reasonable  being."     (Page  566.) 

It  is  possible  that  some  further  qualifications  should 
be  added  to  this  definition  in  interpreting  the  rule  in 
question,  but  it  should  not  be  construed  so  as  to  pre- 
vent action  until  absolute  certainty  beyond  all  possi- 
bility of  mistake  —  if  that  is  ever  attainable  —  is 
reached.  So  to  hold  might  delay  operation,  or  prevent 
action  when  imperatively  necessary,  and  lead  to  results 
more  serious  than  those  the  rule  was  designed  to  pre- 
vent. Even  in  criminal  prosecutions  for  receiving 
stolen  property  knowing  it  to  have  been  stolen  it  is 
held,  as  stated  in  a  case  note  in  22  L.  R.  A.,  n.  s.,  833, 
that  "in  no  case  has  it  been  held  that  absolute  knowl- 
edge must  be  shown  in  such  prosecution,  though  it  is 
frequently  said  that  there  must  be  more  than  a  mere 
belief  or  supposition  that  the  goods  had  been  stolen." 
The  appellant  has  no  ground  to  complain  of  the  inter- 
pretation of  the  rule  given  by  the  district  court  nor  of 
the  other  instructions  given. 

It  is  contended  that  the  findings  that  when  the  en- 
gineer moved  forward  to  get  slack  he  did  not  believe 
that  he  was  obeying  the  plaintiffs  signal,  and  that  he 
did  not  honestly  believe  that  such  acts  were  necessary 
to  obey  the  signal,  are  contrary  to  the  undisputed  evi- 
dence. It  is  true  that  they  are  contrary  to  the  engi- 
neer's testimony,  but  the  plaintiff  testified  that  he  gave 
but  one  signal  for  slack,  and  the  jury  found  this  to  be 
true.  The  engineer  could  not  honestly  obey,  or  obey 
at  all,  a  second  signal  which  had  not  been  given.  But 
it  is  said  that  these  findings  are  inconsistent  with 
others  wherein  the  jury  stated  that  in  going  forward 
and  then   back  the  engineer  could   more  effectually 
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back  the  train,  and  that  he  was  then  under  the  im- 
pression that  the  train  had  not  parted  and  that  this 
course  was  necessary.  All  this  may  have  been  true,  as 
the  jury  found,  and  yet  it  may  have  been  true,  as  the 
jury  also  found,  that  he  did  not  do  this  in  obedience  to 
any  signal.  In  other  words,  acting  upon  a  mistaken 
assumption,  he  proceeded  without  signals  to  do  the 
acts  which  injured  tne  plaintiff.  It  was  his  duty  to  be 
governed  by  the  signals.  It  is  true  he  testified  that  he 
received  a  signal,  which,  had  it  been  given,  would  have 
authorized  the  act;  but  the  jury  have  said  that  such  a 
signal  was  not  given,  therefore  it  could  not  have  been 
received,  and  this  finding,  approved  by  the  district 
court,  determines  the  fact. 

It  is  contended  that  the  evidence  does  not  support 
the  allegation  that  the  engineer  knew  or  ought  to  have 
known  that  the  plaintiff  was  between  the  cars  when  he 
moved  the  train  backward.  The  engineer  knew  that 
the  purpose  of  this  movement  was  to  release  the  pin 
that  the  cars  might  be  uncoupled  to  open  the  train  at 
the  crossing.  He  knew  that  the  duties  of  the  brake- 
man  required  him  to  go  between  the  cars.  He  testi- 
fied: "If  I  had  looked  and  noticed  Johnnie  Bowers 
was  out  of  sight  I  would  have  concluded  that  he  was 
between  the  cars."  That  was  the  place  he  would  natur- 
ally expect  him  to  be  after  the  train  moved  forward 
sufficiently  to  impart  to  the  plaintiff  knowledge  that 
his  signal  had  been  obeyed.  Upon  all  the  evidence  it 
can  not  be  held  that  there  was  no  testimony  to  support 
the  material  findings. 

Some  minor  rulings  were  excepted  to,  but  are  not 
commented  upon.  No  error  is  found  in  the  proceed- 
ings.   The  judgment  is  affirmed. 
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Effie  V.  Less,  Appellant,  v.  G.  W.  Yeats,  AppeUee. 

No.  16.897. 
SYLLABUS  BY  THE  COURT. 

1.  Compromise  Tax  Deed — Separate  Sale  of  Contiguous  Lota — 
Consideration — Ta^es  Compromised,  A  compromise  tax  deed 
which  had  been  of  record  more  than  five  years  purported  to 
convey  a  block  of  ground  in  a  city.  Four  of  the  lots  were 
sold  separately  for  a  specified  amount,  eight  of  the  lots  were 
sold  together  for  a  stated  sum,  and  the  remaining  sixteen 
lots  of  the  block  were  sold  together  for  a  single  consideration. 
The  lots  so  sold  constituted  the  entire  block,  and  all  were 
owned  by  the  same  person.  The  recitals  showed  that  the  sub- 
sequent taxes  for  each  year  after  the  sale  and  before  the 
compromise  were  included  in  a  single  charge,  and  all  taxes, 
interest  and  charges  against  the  entire  block  were  compro- 
mised and  the  interest  of  the  county  assigned  for  one  gross 
sum.  In  an  attack  on  the  deed  because  it  did  not  state  the 
consideration  for  which  each  lot  was  sold  and  conveyed  it  is 
held,  that  the  instrument  is  not  void  on  its  face  for  that 
reason;  that  it  contains  the  essential  recitals  of  a  compromise 
tax  deed;  and  that  it  is  not  void  because  the  compromise  did 
not  include  the  taxes  of  the  year  in  which  it  was  made. 

2.  Acknowledgment  of  Execution  by  County  Clerk,    An 

abbreviated  acknowledgment  of  the  execution  of  the  tax  deed 
held  to  be  sufiici^it. 

Appeal  from  HamDton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

George  Getty,  for  the  appellant. 
U.  T.  Tapscott,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  case  involves  the  validity  of 
a  compromise  tax  deed  which  was  of  record  more  than 
five  years  before  the  action  was  brought  and  which 
purports  to  convey  an  entire  block  in  the  city  of  Cool- 
idge.  Effie  V.  Less,  who  claimed  the  patent  title,, 
brought  an  action  to  recover  the  block  from  G.  W. 
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Yeats,  who  was  in  possession  and  who  claimed  title 
under  a  tax  deed  issued  on  June  15,  1897,  and  recorded 
on  June  22  of  that  year.  Whether  that  tax  deed  is  good 
on  its  face  is  the  question  upon  which  the  parties  have 
divided. 

One  defect  to  which  attention  is  called  is  that  the 
deed  does  not  show  the  consideration  for  which  each 
lot  of  the  block  was  sold.  It  recites  that  in  1889  four 
of  the  lots  in  the  block  were  sold  separately  for  the 
payment  of  specific  sums  charged  against  them;  that 
eight  lots  of  the  block  were  sold  to  pay  a  stated  sum 
charged  against  them ;  that  the  sixteen  remaining  lots 
of  the  block  were  sold  to  pay  a  specific  amount  charged 
against  them ;  and  that  as  no  person  oflfered  to  pay  the 
taxes  and  charges  on  the  lots  they  were  bid  off  to  the 
county  for  the  total  amount  of  the  taxes  therein  stated, 
which  was  the  least  amount  bid  for  them.  It  is  further 
^recited  that  in  charging  up  the  subsequent  taxes  for  the 
succeeding  years  from  1888  to  1895,  inclusive,  the 
whole  block  was  included  under  a  single  charge  each 
year,  and  as  the  lots  remained  unredeemed  more  than 
three  years  and  no  person  offered  to  purchase  the  same 
for  the  taxes,  charges  and  interest  thereon  the  board 
of  county  commissioners,  by  resolution  of  October  19, 
1896,  authorized  the  county  treasurer  to  execute  and 
the  county  clerk  to  assign  the  certificates  to  L.  M.  C. 
Brown  for  $3.25,  and  this  was  done  on  November  13, 
1896.  Subsequently  Brown  assigned  the  tax-sale  cer- 
tificate and  his  interest  in  the  property  to  Jacob  W. 
Shirley,  to  whom  the  deed  was  executed.  The  conten- 
tion is  that  each  lot  of  the  block  should  have  been  sold 
separately,  but  this  is  not  essential  to  a  valid  convey- 
ance of  contiguous  lots  or  parcels  of  land.  The  lots  in 
question  are  all  in  the  same  block  and  constitute  the 
entire  block.  It  is  conceded  that  all  were  owned  by  the 
same  person,  and  no  reason  is  apparent  why  they  might 
not  have  been  assessed  as  a  single  parcel  or  tract.  The 
recitals,  it  is  said,  indicate  that  the  lots  were  sold  for 
different  amounts,  and  hence  must  have  been  of  differ- 
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ent  values,  and  so  it  is  said  that  a  person  desiring  to 
redeem  a  single  lot  or  group  of  lots  could  not  have 
ascertained  the  amount  necessary  to  redeem  any  one 
of  them.  The  county  commissioners  determined,  as 
they  had  a  right  to,  what  the  compromise  should  be  and 
what  payments  should  be  made  for  an  assignment  and 
transfer  of  the  interest  of  the  county.  The  recitals 
necessary  to  a  valid  compromise  tax  deed  are  contained 
in  the  instrument  executed.  (Douglass  v.  Wilson,  31 
Kan.  565.)  In  arranging  the  compromise  the  commis- 
sioners could  and  probably  did  take  cognizance  of 
whether  by  reason  of  improvements  or  changes  of  own- 
ership there  was  any  reason  for  severance  of  contiguous 
lots  or  for  separate  statements  as  to  how  much  of  the 
consideration  was  for  any  particular  part  of  the  block. 
The  owner  had  five  years  after  the  deed  was  recorded 
to  show  that  such  severance  and  separate  recital  was 
necessary  for  his  protection,  but  after  that  time  elapsed 
every  reasonable  presumption  must  be  indulged  in  sup- 
port of  the  deed,  and  on  that  theory  no  invalidity  ap- 
pears. If  a  person  desired  to  redeem  any  of  the  lots  or 
groups  of  lots  included  in  the  block,  the  amount  neces- 
sary to  redeem  each  could  have  been  ascertained  by 
the  rule  of  apportionment  laid  down  in  Nagle  v.  Tieper- 
man,  74  Kan.  32,  Kessler  v.  Polkosky,  81  Kan.  69,  and 
Van  HaU  v.  Goertz,  post. 

The  failure  to  include  the  taxes  of  1896  in  the  com- 
promise does  not  affect  the  validity  of  the  tax  deed. 
In  the  first  place  the  compromise  was  made  in  October 
before  the  taxes  for  the  year  1896  became  a  lien  on  the 
lots,  and  in  the  second  place  it  was  competent  for  the 
county  commissioners  to  arrange  a  compromise  on  the 
basis  that  the  taxes  for  that  year  should  be  paid  in 
full. 

The  acknowledgment  of  the  deed  is  attacked  because 
it  does  not  sufficiently  show  that  the  officer  who  exe- 
cuted it  was  the  county  clerk  of  Hamilton  county,  or 
that  he  executed  or  acknowledged  the  execution  of  the 
same  as  county  clerk  of  that  county  and  was  known  to 
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the  one  taking  the  acknowledgment  to  be  such  officer. 
The  acknowledgment  follows: 

"State  of  Kansas,  County  of  Hamilton,  ss. 

"I  hereby  certify  that  before  me,  a  register  of  deeds 
in  and  for  said  county,  personally  appeared  the  above- 
named  John  Wensinger,  county  clerk,  personally 
known  to  me  to  be  such,  and  he  duly  acknowledged  the 
execution  of  the  same  to  be  his  act  as  county  clerk  as 
provided  by  law. 

"Witness  my  hand  and  official  seal  this  15th  day  of 
June,  A.  D.  1897.  Fanny  R.  Starkey, 

[SEAL]  Register  of  Deeds." 

There  is  no  difficulty  in  learning  from  the  instru- 
ment that  John  Wensinger,  who  had  executed  the  deed 
as  county  clerk  of  Hamilton  county  and  had  affixed 
the  official  seal  of  the  county  to  the  deed,  was  the  county 
clerk  of  the  county  and  that  he  acknowledged  the  tax 
deed  in  that  capacity.  The  acknowledgment,  although 
not  as  elaborate  as  the  form  ordinarily  used,  seems  to 
include  every  essential  element. 

The  contention  that  Yeats  had  opened  the  tax  deed 
to  attack  for  irregularities  notwithstanding  it  was 
more  than  five  years  old  by  asking  to  have  his  title 
quieted  as  against  Less  is  negatively  answered  by  the 
recent  ruling  in  Trust  Co.  v.  Jones,  81  Kan.  753. 

No  substantial  error  appearing  in  the  record,  the 
judgment  is  affirmed. 
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A.  B.  Cooper,  AppeUee,  v.  John  Rhea,  Appellant. 

No.  16,404. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Vctcation — Mistake — Issues  Presented  by  Plead- 
ings— "IrregtUarity"  Under  the  provision  (Civ.  Code,  §  568, 
subdiv.  3;  Gen.  Stat.  1901,  §5054,  subdiv.  3)  that  a  judg- 
ment may  be  set  aside  at  a  subsequoit  term  ''for  mistake, 
neglect  or  omission  of  the  clerk,  or  irregularity  in  obtain- 
ing" it,  a  court  may  vacate  a  judgment  rendered  on  the  plead- 
ings because  of  a  misapprehension  as  to  what  allegations 
they  in  fact  contained. 

2.  Limitation  of  Actions — Removal  of  Cloud  from  Title,  The 
right  to  maintain  an  action  to  remove  a  cloud  from  a  title  is 
a  continuing  one  to  which  the  statute  of  limitation  is  not  ap- 
plicable. 

3.  Foreclosure — Recovery  against  Defendant  Not  in  Privity 
tuith  Mortgagor — Proof  that  the  Mortgagor  Had  Title,  In  an 
action  brought  to  foreclose  a  mortgage,  in  order  to  establish 
a  ground  of  recovery  against  a  defendant  who  does  not  claim 
under  its  maker,  the  plaintiff  is  required  to  show  that  the 
mortgagor  had  title  to  the  property,  so  that  the  mortgage 
created  a  lien. 

Appeal  from  Trego  district  court ;  Jacob  C.  Ruppen- 
THAL,  judge.    Opinion  filed  March  12, 1910.    Reversed. 

S.  M.  Hutzel,  and  A.  D.  Gilkeson,  for  the  appellant. 
W.  E.  Saum,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  A.  B.  Cooper  began  an  action  upon  sev- 
eral coupons  more  than  five  years  past  due,  asking  the 
foreclosure  of  a  real-estate  mortgage  given  to  secure 
the  bond  from  which  they  had  been  clipped.  The  mort- 
gagors, who  are  not  shown  to  have  otherwise  encum- 
bered or  conveyed  their  title,  were  named  as  defendants, 
the  petition  alleging  that  they  had  been  absent  from 
the  state  long  enough  so  that  the  bar  of  the  statute  of 
limitation  had  not  fallen.    They  do  not  appear  to  have 
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been  served,  and  the  plaintiff  dismissed  the  case  as  to 
them.  John  Rhea  was  made  a  defendant  under  the 
allegation  that  he  claimed  an  interest  in  the  mortgaged 
property,  but  that  any  right  he  had  therein  was  in- 
ferior to  the  lien  of  the  plaintiff.  He  filed  an  answer 
alleging,  among  other  matters,  that  the  plaintiff's 
cause  of  action  had  not  accrued  within  five  years  prior 
to  the  commencement  of  the  suit.  The  plaintiff  de- 
murred to  this  part  of  the  answer.    On  December  17, 

1906,  the  court  overruled  this  demurrer,  and,  as  the 
plaintiff  declined  to  plead  further,  gave  judgment  for 
Rhea.  After  the  lapse  of  the  term  the  plaintiff  filed  a 
motion  to  open  this  judgment,  on  the  ground  that  he 
had  misunderstood  the  character  of  the  answer  when  he 
elected  to  stand  upon  his  demurrer.    On  November  8, 

1907,  the  court  sustained  the  motion  and  set  aside  the 
judgment.  Thereafter  Rhea  filed  an  amended  answer, 
consisting  of  a  general  denial  and  a  plea  of  the  five- 
year  statute  of  limitation.  A  trial  was  then  had.  The 
plaintiff  introduced  the  coupons.  No  other  evidence 
was  offered  by  either  party.  Judgment  was  rendered 
for  the  plaintiff  ordering  a  sale  of  the  property  and 
barring  all  claims  of  Rhea,  who  appeals. 

The  first  question  presented  is  whether  the  court 
erred  in  vacating  the  original  judgment.  The  plain- 
tiff made  affidavit  that  at  the  time  the  judgment  was 
rendered  he  understood  that  the  parties  and  the  court 
had  agreed  that  the  answer  was  to  be  amended  so  as  to 
set  out  a  tax  deed,  and  that  it  was  to  be  treated  at  the 
hearing  on  the  demurrer  as  though  such  amendment 
had  already  been  made.  He  also  introduced  an  affidavit 
of  the  former  judge  of  the  court,  who  presided  when 
the  judgment  was  rendered,  stating  that  he  had  under- 
stood that  to  be  the  situation  and  had  acted  upon  that 
understanding.  It  therefore  was  shown  that  the  judg- 
ment was  rendered  on  the  pleadings  while  the  court 
and  the  losing  party  were  under  a  mistaken  impres- 
sion as  to  what  issues  they  presented.    The  power  of 
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the  court  to  correct  such  an  error,  even  at  a  subsequent 
term,  is  so  essential  to  the  orderly  administration  of 
justice  that  it  ought  not  to  be  denied  unless  in  virtue 
of  legislation  admitting  no  other  reasonable  construc- 
tion. A  judgment  so  rendered  does  not  express  the 
real  purpose  of  the  court.  The  situation  it  presents  is 
analogous  to  that  arising  when  the  record  made  does 
not  conform  to  the  action  really  taken.  It  is  as  neces- 
sary that  a  speedy  remedy  should  be  afforded  in  the 
one  case  as  in  the  other.  In  many  states  a  mistake  of 
fact  is  recognized  as  an  independent  ground  for  vacat- 
ing a  judgment  after  the  term  has  lapsed.  (23  Cyc. 
931;  15  Encyc.  PI.  &  Pr.  245.)  Here  authority  for 
such  action  must  be  found,  if  at  all,  under  the  pro- 
vision that  a  court  may  vacate  or  modify  its  own  judg- 
ment "for  mistake,  neglect  or  omission  of  the  clerk,  or 
irregularity  in  obtaining"  it.  (Civ.  Code,  §  568, 
subdiv.  3;  Gen.  Stat.  1901,  §5054,  subdiv.  3.)  As- 
suming that  the  "mistake"  referred  to  in  the  language 
quoted  can  only  be  that  of  the  clerk,  the  word  "irregu- 
larity" must  be  given  a  broad  enough  meaning  to 
cover  a  case  where  the  court  has  acted  upon  an  errone- 
ous understanding  of  the  facts.  Such  has  been  the 
practical  construction  placed  upon  it.  (Small  and 
others  v.  Douthitt  and  others,  1  Kan.  335;  Tohie  v. 
Comm'rs  of  Brovm  Co.,  20  Kan.  14 ;  Murphy  &  Bros.  v. 
Swadner,  34  Cfhio  St.  672.) 

A  specific  objection  is  made  to  the  order  opening 
the  judgment  on  the  ground  that  the  plaintiff  did  not, 
as  required  by  the  statute  (Civ.  Code,  §  572;  (Jen.  Stat. 
1901,  §  5058;  Schvler  v.  Fowler,  63  Kan.  98),  make  a 
showing  that  he  had  a  valid  cause  of  action.  His  affi- 
davit set  out  that  he  believed  he  had  a  complete  defense 
to  the  answer.  Under  the  circumstances  of  the  case — 
the  real  issue  being  one  of  law — ^this  must  be  deemed 
sufficient. 

The  defendant  maintains  that  his  plea  of  the  statute 
of  limitation  was  good.  He  could  not,  however,  take 
advantage  of  the  fact  that  the  coupons  were  more  than 
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five  years  overdue  unless  he  claimed  under  their  makers. 
(Ordway  v.  Cowles,  45  Kan.  447.)  His  answer  was 
silent  as  to  the  nature  of  his  interest  in  the  land,  and 
therefore  did  not  show  that  he  was  not  in  privity  with 
the  mortgagors;  but  in  order  to  avail  himself  of  the 
plea  that  the  mortgage  was  barred  he  was  required 
affirmatively  to  show  that  he  held  under  them.  (Trust 
€o.  V.  Parker,  65  Kan.  819;  27  Cyc.  1562.)  Inasmuch 
as  he  did  not  place  himself  in  a  position  to  assert  that 
the  coupons  were  outlawed,  the  five-year  statute  of 
limitation  did  not  protect  him.  If  he  did  not  claim 
through  the  mortgagors  the  fact  that  the  action  accrued 
five  years  before  it  was  brought  was  no  defense.  In  that 
case  it  was  as  to  him  in  effect  an  action  to  remove  a 
cloud  from  the  title  and  the  statute  of  limitation  was 
not  applicable. 

"It  is  an  acknowledged  branch  of  equity  jurisdiction 
to  remove  clouds  from  the  title  at  the  suit  of  the  owner 
of  the  fee.  Such  owner  has  a  right  to  invoke  this  aid. 
But  must  he  do  it  within  ten  years  after  the  commence- 
ment of  the  cloud,  or  may  he  do  it  at  any  time  during 
its  existence  while  he  continues  such  owner?  .  .  . 
This  is  a  continuing  right  that  may  be  asserted  at  any 
time  during  the  existence  of  the  cloud;  never  barred 
by  the  statute  of  limitations  while  the  cloud  continues 
to  exist.  This  results  from  the  continuing  character  of 
the  right,  which  is  equally  as  potent  after  the  lapse  of 
eleven  years  as  it  was  during  the  first  ten."  {Miner 
V.  Beekman  et  al.,  50  N.  Y.  887,  343.) 

"While  a  cause  of  action  clearly  accrues  to  the  owner 
of  real  property  in  possession  thereof  whenever  a  cloud 
upon  his  title  is  created  or  an  adverse  title  asserted,  we 
do  not  think  it  necessarily  follows  that  such  cause  of 
action  accrues  then  once  for  all,  so  as  to  start  the  stat- 
ute of  limitations  from  that  date.  A  cloud  upon  a  title 
must  always  continue  to  operate  as  such  during  the 
period  of  its  existence,  and,  as  its  effect  upon  the  title 
is  continuing,  the  cause  of  action  resting  on  the  right 
of  the  owner  to  have  it  removed  would  seem  to  be  con- 
tinuing also,  and  to  be  available  at  all  times  while  the 
cloud  remains."  (Batty  v.  City  of  Hastings,  63  Neb. 
26,  29.) 
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(See,  also,  Smith  v.  Matthews,  81  Cal.  120;  Schoener 
et  al.  V.  Liasauer  et  al.,  107  N.  Y.  Ill,  117;  Anderson  v. 
Akard,  15  Lea  (Tenn.)  182;  Wagner  v.  Law,  3  Wash. 
500.) 

The  dismissal  of  the  case  a^  to  the  mortgagors  gave 
rise  to  an  anomalous  situation.  It  left  the  plaintiff 
prosecuting  what  was  nominally  the  foreclosure  of  a 
mortgage  without  the  mortgagor  or  any  successor  to 
his  title  being  a  party — ^with  no  defendant  in  court  ex- 
cepting one  presumably  claiming  under  an  adverse 
title.  Such  a  proceeding  could  only  be  in  effect  an  ac- 
tion to  protect  the  lien  of  the  holder  of  the  mortgage — 
analogous  to  a  suit  to  quiet  title.  Under  some  circum- 
stances a  remedy  of  that  kind  might  be  necessary. 
For  instance,  before  an  action  to  foreclose  a  mortgage 
accrued  a  tax  deed  might  be  taken  out,  good  on  its  face 
but  in  fact  voidable.  If  the  mortgagor  refused  to  act 
probably  the  mortgagee  might  invoke  the  aid  of  a  court 
of  equity  to  set  aside  the  deed  before  the  passage  of 
time  made  it  invuhietttble.  Possibly  conditions  not  dis- 
closed by  the  petition  justified  the  plaintiff  in  maintain- 
ing a  separate  action  against  Rhea.  But  he  failed  in 
his  proof.  By  introducing  the  coupons  in  evidence  he 
sufficiently  showed  that  he  owned  them,  and  their  exe- 
cution, as  well  as  that  of  the  mortgage  and  bond,  was 
admitted.  But  he  made  no  attempt  to  establish  that 
the  mortgagors  ever  had  any  title  to  the  mortgaged 
property,  a  fact  that  was  essential  to  the  claim  of  a  lien 
on  his  part.  Therefore  he  made  out  no  case  whatever, 
and  was  not  entitled  to  the  judgment  rendered  or  to  any 
other  judgment  against  Rhea.  (Ordway  v.  Cowles,  45 
Kan.  447.) 

The  litigation  was  conducted  on  each  side  with  such 
finesse  that  the  court  is  not  greatly  enlightened  as  to 
the  claims  of  either  party.  The  plaintiff  dismissed  the 
mortgagors  from  the  case,  and  so  left  it  to  proceed 
without  the  owner  of  the  fee — generally  regarded  as 
the   one   indispensable   party  to   a   foreclosure   suit 

8— 82  KAN. 
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(Britton  v.  Hunt,  9  Kan.  228) — ^probably  under  the 
impression  that  their  presence  in  some  way  made  the 
statute  of  limitation  a  menace,  possibly  for  fear  that 
they  might  answer  and  plead  it.  The  defendant  re- 
frained from  disclosing  the  nature  of  his  claim,  per- 
haps because  by  doing  so  he  would  have  shown  affirma- 
tively that  he  had  no  standing  to  assert  that  the  cou- 
pons were  outlawed.  Neither  gave  evidence  of  having 
any  interest  in  the  property,^  but  as  the  burden  of  proof 
was  on  the  plaintiff  rather  than  on  the  defendant  he 
was  not  entitled  to  relief. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 


Belle  Pilgrim,  Appellant,  v.  The  Verdigris  Valley 
Brick  and  Tile  Company,  Appellee. 

No.  16,406. 
SYLLABUS  BY  THE  COURT. 

1.  Master  and  Servant — Injury  to  Employee — Proof  of  Neglu 
gence — Duty  of  Master — Proximate  Cause.  In  an  action  by 
the  next  of  kin  of  a  deceased  against  an  employer  for  dam- 
ages consequent  to  the  death,  which  occurred  from  injuries 
received  while  the  decedent  was  laboring  for  the  employer,  it 
devolves  upon  the  plaintiff  to  allege  and  establish  by  evidence 
that  the  injury  occurred  through  the  omission  of  some  duty 
which  the  master  owed  to  the  employee  and  that  such  omission 
was  the  proximate  cause  of  the  injury. 

2.  Demurrer  to  Evidence,    When  upon  the  trial  of  such 

a  case  the  plaintiff  has  introduced  his  evidence  and  rested  his 
case,  and  has  failed  prima  facie  to  establish  such  facts,  an 
order  sustaining  a  demurrer  to  his  evidence  is  proper. 

Appeal  from  Wilson  district  court;  James  W.  Fin- 
ley,  judge.    Opinion  filed  March  12,  1910.    Affirmed. 

T.  J.  Hudson,  and  D.  J.  Sheedy,  for  the  appellant. 
Frank  Woodard,  and  A.  L.  Berger,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  For  some  months  John  E.  Pilgrim  had 
been  employed  by  the  defendant  company  as  a  '"buz- 
zard," as  it  is  called ;  that  is  to  say,  he  did  whatever  he 
was  directed  to  do  by  the  management.  On  the  day  of 
the  accident  he  was  directed  to  assist  in  mining  shale 
to  be  used  in  making  brick.  While  so  engaged  with 
another  employee  the  bank  caved  upon  them,  and  Pil- 
grim was  so  injured  thereby  that  two  days  thereafter 
he  died  from  the  injuries.  The  plaintiff  is  the  widow 
of  Pilgrim  and  brought  this  suit  for  her  damages  in  the 
loss  of  her  husband.  The  sole  charge  of  negligence 
against  the  defendant  and  its  employees  in  charge  of 
the  brick  plant  and  mine  is  that  "the  management  of 
the  said  defendant  neglected  to  properly  inspect  and 
look  after  the  condition  of  the  mine  and  face  of  the 
bluff  above,  where  the  deceased  was  at  work,  as  re- 
quired by  the  defendant."  The  answer  was  (1)  a  gen- 
eral denial,  (2)  contributory  negligence,  and  (3)  as- 
sumption of  risk  by  deceased. 

The  trial  was  commenced  with  a  jury,  and  proceeded 
so  far  that  the  plaintiff  introduced  her  evidence  and 
rested  her  case,  and  thereupon  the  defendant  inter- 
posed a  demurrer  to  such  evidence,  which  the  court  sus- 
tained. The  motion  of  the  plaintiff  for  a  new  trial  was 
denied,  and  judgment  was  rendered  against  her  for 
costs. 

The  evidence,  so  far  as  it  relates  to  the  necessity  of 
inspection  and  failure  to  inspect  the  mine  and  bluff 
extending  above,  is,  in  substance,  that  the  bluff  ex- 
tended above  where  the  accident  occurred  thirty  to 
thirty-five  feet;  that  there  were  two  benches  in  the 
face  of  the  bluff,  on  the  lower  of  which  the  deceased 
and  one  Fowler  were  at  work ;  that  one  Bean  was  in 
charge  of  the  shale  pit,  and  it  was  his  duty  to  inspect 
it ;  that  Bean  and  Fowler  had  been  on  the  bench  above 
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where  Pilgrim  was  at  work  about  two  hours  before  the 
accident  occurred ;  that  shortly  before  the  cave-in  which 
injured  Pilgrim  occurred  a  small  piece  of  shale  fell 
from  above,  but  it  does  not  appear  that  Bean  had  any 
knowledge  of  it.  There  is  no  evidence  as  to  whether 
Bean  or  any  one  else  had  or  had  not  inspected  the  mine 
or  bluff  at  any  time,  or  as  to  the  nature  of  the  shale  or 
material  of  the  bluff  above,  or  whether  there  was  rea- 
sonable ground  to  apprehend  and  guard  against  the 
calamity  which  happened. 

We  think  the  bald  fact  that  a  cave-in  occurred  is  not 
alone  sufficient  to  make  even  a  prima  facie  case  that  it 
should  in  the  exercise  of  reasonable  care  have  been 
apprehended  and  guarded  against  It  is  a  matter  of 
common  knowledge  that  some  shales  are  very  friable 
while  others  are  quite  coherent.  Besides,  it  appears 
that  the  face  of  the  bluff  where  Pilgrim  and  Fowler 
were  at  work  was  so  coherent  as  to  require  blasting  to 
dislodge  it,  but  it  does  not  appear  whether  or  not  the 
face  of  the  bluff  above  was  of  like  character. 

It  devolved  upon  the  plaintiff  not  only  to  allege  but 
to  prove  that  the  nature  of  the  labor  required  of  the 
deceased  and  of  the  place  where  it  was  to  be  performed 
was  such  that  the  defendant  had  reasonable  ground  to 
apprehend  the  danger  which  befell,  and  failed  to  use 
reasonable  precaution  in  the  way  of  inspection  to  avoid 
it.    It  appears  that  no  such  evidence  was  produced. 

From  the  evidence  that  it  was  Bean's  duty  to  inspect 
the  mine  and  bluff  it  should  fairly  be  inferred  that  the 
company  recognized  such  inspection  as  necessary. 
Still,  in  the  absence  of  any  evidence  that  the  duty  was 
not  performed  or  for  what  purpose  the  inspection  was 
to  be  made,  the  proof  falls  far  short  of  establidiing 
any  liability  against  the  company. 

The  plaintiff  states  that  Brick  Co.  v.  Shanks,  69  Kan. 
806,  is  "on  all  fours  with  this  case  and  disposes  of  every 
phase  of  our  contention/'  It  is  true  the  accident  out 
of  which  the  ground  of  action  arose  in  that  case  oc- 
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curred  in  mining  shale  to  be  used  in  the  manufacture 
of  brick.  The  cases  appear  to  be  similar  in  no  other 
respect.  The  foUowing  excerpt  from  the  opinion 
therein  distinguishes  it  completely  from  this  case : 

"The  pit-boss  undertook  to  perform  the  function  of 
the  vigilant  eye  and  ear  and  the  cautious  judgment  for 
his  men,  in  consideration  of  which  they  surrendered 
the  use  of  their  own  faculties  and  yielded  the  right  of 
relying  upon  their  own  capabilities  for  protection.  The 
risk  of  danger  from  the  spontaneous  caving  of  banks, 
from  the  falling  of  blocks  of  shale  loosened  by  natural 
agencies,  and  from  other  similar  causes,  was  doubtless 
assumed.  Such  perils  inhered  in  the  work  and  could  be 
foreseen  by  the  men  as  well  as  by  the  master.  But  the 
conduct  of  the  work  of  drilling  and  casting  down  shale 
was  properly  subject  to  regulation,  and  under  the  rule 
of  the  pit  that  he  should  work  while  the  foreman 
watched,  the  plaintiff  was  not  bound  to  observe  any- 
thing connected  with  the  operations  of  the  drillers  ex- 
cept the  warnings  which  the  pit-boss  gave."  (Page 
309.) 

The  plaintiff  also  omitted  any  proof  that  no  adminis- 
trator of  the  estate  of  the  deceased  had  been  appointed. 
Such  evidence  is  essential  to  establish  her  right  of  re- 
covery. The  omission  may,  however,  have  occurred 
through  a  supposed  tacit  admission  of  the  fact  by  the 
defendant. 

As  a  witness  in  her  own  behalf  the  plaintiff  offered 
to  testify  that  some  three  hours  after  the  accident  Bean, 
the  defendant's  foreman,  told  her  that  "it  was  his 
[Bean's]  fault;  that  he  had  not  had  the  mine  looked 
after  as  he  ought  to  have  done."  On  objection  this  evi- 
dence was  excluded,  and  the  ruling  is  assigned  as  error. 
The  remark  does  not  appear  to  have  been  made  in  fur- 
theruig  or  performing  any  duty  or  service  Bean  owed 
the  defendant  as  its  agent;  hence  it  can  not  be  re- 
garded as  an  admission  of,  or  on  behalf  of,  the  de- 
fendant. It  appears  to  have  been  a  mere  recital  in 
regard  to  a  past  transaction  and  is  mere  hearsay.  Bean 
was  a  witness,  and  if  he  knew  any  facts  that  would  have 
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tended  to  prove  the  conclusion  he  is  claimed  to  have  ex- 
pressed he  was  competent  to  testify  to  such  facts.    No 
error  was  committed  in  the  ruling. 
The  judgment  is  affirmed. 


Z.  T.  Walrond  et  ux.,  Appellants,  v.  Elmer  E.  Noyes 
et  al.,  Appellees, 

No.  16,411. 
SYLLABUS  BY  THE  COURT. 

1.  School  Land — Forfeiture — Defective  Return  of  Service  of 
Notice — Parol  Evidence.  A  purchaser  of  school  land  made 
default  in  pasrment  and  the  state  took  the  statutory  steps  to 
declare  a  forfeiture  of  the  contract.  After  forfeiture  the  land 
was  sold  to  other  purchasers,  who  went  into  possession  and 
made  improvements  upon  the  land.  After  the  lapse  of  more 
than  ten  years  the  first  purchaser  made  a  tender  of  the 
amount  due  upon  his  contract,  which  was  refused.  He  then 
commenced  an  action  of  ejectment  to  recover  the  possession 
of  the  land  from  the  second  purchasers,  upon  the  ground  thac 
the  forfeiture  proceedings  were  void.  The  forfeiture  was 
claimed  to  be  invalid  because  the  return  of  the  sheriff  did 
not  show  a  full  compliance  with  the  statute  as  to  the  service 
of  notice.  Upon  the  trial  the  court  permitted  the  sheriff  to 
state  orally  what  he  actually  did  in  making  such  service, 
whereby  the  defect  in  the  return  was  cured  and  the  service 
was  shown  to  be  sufficient.  Held,  that  the  oral  evidence  was 
properly  admitted. 

2.  Description  of  Land  in  Return  of  Notice  of  Forfeiture, 

Where  in  such  a  case  the  sheriff's  return  describes  the  land 
where  notice  of  forfeiture  was  served  as  the  "S.  W.  S.  W. 
36-9-13,"  such  description  does  not  render  the  service  void, 
where  the  notice  upon  which  the  return  is  written  contains  an 
accurate  description  of  the  land,  to  which  the  return  refers  as 
the  "within-named"  land. 

3.  Record  of  Forfeiture  Proceedings — Prima  Fade  Evi- 
dence of  a  Forfeiture.  Where  the  county  clerk  keeps  a  book 
in  his  office  in  which  school  lands  sold  are  recorded  and  in 
which  forfeitures  are  noted,  and  there  are  notations  in  such 
record  opposite  lands  described  therein  which  read,  "Notice  is- 
sued December  2,  1895,"  and  "Forfeited  February  23,  1896," 
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sach  notations  are  prima  fcLcie  evidence  that  such  lands  were 
forfeited  at  the  date  stated. 

4.  Retrospective  Law  —  Validity.     Chapter  878  of  the 

Laws  of  1007  was  intended  to  operate  retroactively,  and  is  not 
void  for  tiiat  reason. 

Appeal  from  Osborne  district  court;  Richard  M. 
PiCKLER,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

STATEMENT. 

This  is  an  action  of  ejectment.  The  plaintiffs  owned 
a  section  of  school  land  in  Osborne  county  and  occupied 
and  improved  the  same  until  1889,  when  they  removed 
to  Oklahoma.  They  continued  to  control  and  rent  the 
land  until  1893.  After  this  date  the  interest  due  the 
state  and  the  taxes  were  not  paid.  In  December,  1895, 
proceedings  were  had  to  forfeit  the  sale,  and  the  land 
was  sold  by  the  state  to  other  purchasers,  who  took 
possession  of  the  land  and  have  ever  since  occupied  and 
claimed  the  same  under  such  purchase. 

On  May  11, 1907,  the  plaintiffs  tendered  to  the  county 
treasurer  of  Osborne  county  the  full  amount  due  upon 
their  certificate  of  purchase  up  to  that  date,  which 
tender  was  by  the  treasurer  refused. 

Afterward  the  plaintiffs  commenced  actions  of  eject- 
ment and  for  rents  and  profits  against  the  purchasers 
of  the  land,  and  these  actions  were  subsequently  con- 
solidated into  this  action  and  were  tried  as  one  case. 
The  trial  was  to  the  court,  without  a  jury.  Findings 
of  fact  and  conclusions  of  law  were  filed  by  the  court, 
but  on  account  of  their  length  and  the  unimportant 
history  of  the  case  recited  therein  it  is  not  practicable 
to  give  them  in  full  here.  The  court  decided  in  favor 
of  the  defendants,  and  the  plaintiffs  have  appealed. 

/.  K.  Mitchell,  and  F.  T.  Bumham,  for  the  appellants. 
C.  H.  Nicholas,  N.  C.  Else,  and  S.  N.  Hawkes,  for  the 
appellees. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  The  first  and  principal  claim  made  by 
the  plaintiffs  is  that  the  forfeiture  proceedings  were 
insufficient.  The  return  of  the  sheriff  showing  the 
service  of  notice  omitted  to  state  all  that  was  done  by 
him  in  making  service,  and  the  court  permitted  his 
deposition  to  be  read  stating  more  in  detail  how  and 
where  the  notices  were  posted  and  that  no  person  was 
upon  the  premises.  The  notices  were  served  by  him  in 
December,  1895,  about  thirteen  years  before  this  trial. 
The  return  of  service  made  by  the  sheriflp  reads : 

"Return.  Received  this  notice  this  2d  day  of  De- 
cember, 1895,  and  served  the  same  by  posting  notice, 
also  posting  copy  on  the  within-named .  S.  W.  S.  W. 
36-9-13.    December  3, 1895. 

G.  B.  RUGGLES,  Sheriff." 

A  separate  notice  was  issued  for  each  tract  of  forty 
acres  in  the  section,  and  the  returns  were  alike.  The 
sheriff  testified  in  his  deposition,  in  substance,  that  he 
distinctly  remembered  serving  the  notices  in  question ; 
that  he  was  well  acquainted  with  plaintiff  Z.  T.  Wal- 
rond, who  had  been  a  prominent  lawyer  in  that  county 
for  several  years,  but  at  that  time  resided  in  Oklahoma. 
He  further  stated  that  he  went  to  the  land  in  question 
at  the  time  of  the  service  and  found  the  same  wholly 
unoccupied  and  vacant,  and  he  posted  and  left  upon  the 
land  a  certified  copy  of  the  notice  received  by  him  from 
the  county  clerk,  and  afterward  posted  a  certified  copy 
thereof  in  a  conspicuous  place  in  the  county  clerk's 
office;  that  he  intended  so  to  state  in  the  return,  and 
supposed  that  what  he  did  state  would  be  so  understood. 

The  plaintiffs  insist  that  the  admission  of  this  evi- 
dence was  erroneous ;  that  it  varies  and  contradicts  the 
written  return  of  the  officer,  and  has  the  effect  to  dis- 
turb vested  rights.  It  is  also  contended  that  its  ad- 
mission can  not  be  justified  by  chapter  373  of  the  Laws 
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of  1907,  as  that  law  was  intended  to  operate  prospec- 
tively only,  and  does  not  apply  to  returns  and  records 
which  were  made  before  that  chapter  was  enacted. 
These  questions  have  been  already  carefully  considered 
by  this  court  and  decided  adversely  to  the  contention 
of  the  appellant.  (Burgess  v.  Hixon,  75  Kan.  201; 
Jones  V.  Hickey,  80  Kan.  109 ;  Reitler  v.  Harris,  80  Kan. 
148 ;  Broadie  v.  Carson,  81  Kan.  467.)  We  do  not  think 
that  the  deposition  of  the  sheriff  had  the  effect  of 
varying  or  contradicting  the  officer's  return ;  it  merely 
supplemented  it,  and  made  clear  what  was  done  in  serv- 
ing the  notice.  It  amounted  to  no  more  than  an  amend- 
ment of  the  return  to  make  it  speak  the  truth. 

The  plaintiffs  complain  of  permitting  the  witness  to 
testify  from  memory  to  facts  occurring  thirteen  years 
prior  to  that  time.  This  objection,  however,  goes  to  the 
weight  of  the  evidence  and  not  to  its  competency. 

It  is  insisted  that  the  description  of  the  land  in  the 
return  is  unintelligible,  being  given  as  "S.  W.  S.  W. 
36-9-13,"  and  other  similar  letters  indicating  the  par- 
ticular 40-acre  tract  described  in  the  notice.  The  rule 
of  law  is  that  any  description  is  sufficient  which  will 
enable  the  land  to  be  located.  (1  A.  &  E.  Encycl.  of  L. 
100.)  There  are  a  few  cases  to  the  contrary,  but  they 
are  decidedly  in  the  minority.  Lands  have  been  de- 
scribed by  the  use  of  such  abbreviations  in  this  state 
so  generally  and  for  such  a  length  of  time  that  any  per- 
son having  any  considerable  experience  in  descriptions 
is  familiar  with  them  and  has  no  trouble  in  under- 
standing them.  It  is  said,  however,  that  this  return 
does  not  give  the  range,  whether  east  or  west,  nor  the 
county  in  which  the  land  is  located,  and  therefore  the 
land  can  not  be  ascertained,  which  is  true,  and  it  would 
be  difficult  perhaps  to  say  with  certainty  what  land  was 
intended  by  this  description  alone.  The  notice,  how- 
ever, upon  which  the  return  is  written  contains  an 
accurate  description  of  the  land,  and  the  return  refers. 
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to  the  land  as  "the  within  named,"  so  that,  taking  the 
notice  and  return  together,  no  doubt  could  exist  as  to 
the  land  intended.  The  county  clerk  of  Osborne  county 
kept  in  his  office  a  record  of  school-land  sales,  and  also 
of  forfeitures.  When  notices  were  issued  to  forfeit  the 
lands  in  question  there  was  written  opposite  each  tract 
the  following:  "Notice  issued  December  2,  1895"; 
afterward,  the  following:  "Forfeited  February  23, 
1896."    This  book  was  one  of  the  records  of  his  office. 

The  district  court  found  in  favor  of  the  defendants 
upon  the  ground  that  the  plaintiffs,  with  knowledge 
that  the  defendants  were  in  possession  of  the  land  as 
owners  under  what  they  believed  to  be  a  valid  pur- 
chase from  the  state,  having  remained  silent  for  more 
than  ten  years  without  objection  or  claim  of  right,  were 
estopped  from  asserting  any  rights  now.  The  facts 
found  by  the  court  are  very  similar  to  those  in  the  case 
of  Burgess  v.  Hixon,  75  Kan.  201,  and  probably  the 
court  was  fully  justified  in  applying  the  rule  of  estoppel 
here  as  was  done  there,  but  we  prefer  to  affirm  the  case 
upon  a  different  ground. 

We  think  the  law  was  fully  complied  with  in  taking 
the  forfeiture.  Doing  the  things  required  by  statute  is 
what  constitutes  a  valid  forfeiture,  and  not  the  return 
of  the  officer.  The  return  is  merely  evidence  of  what 
the  officer  did,  and  when  a  return  is  incomplete  it  may 
be  supplemented  and  amended  by  proving  what  steps 
were  actually  taken.  The  plaintiffs  were  purchasers  of 
the  land  in  controversy,  but  by  neglect  their  rights  be- 
came forfeited.  The  state,  through  its  proper  officers, 
took  the  steps  required  by  statute  to  annul  the  con- 
tract, and  sold  the  land  to  other  purchasers.  The  land 
when  the  forfeiture  was  taken,  was  worth  $2  an  acre; 
it  is  now  worth  $15  per  acre.  The  plaintiffs  may  not 
under  these  circumstances  insist  that  they  be  permitted 
to  carry  out  their  contract  of  purchase  simply  for  the 
reason  that  the  sheriff,  through  ignorance,  mistake  or 
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oversi^rht,  omitted  to  state  clearly  in  his  return  all  the 
steps  taken  by  him  in  serving  the  notices  of  forfeiture. 
The  imperfect  return  of  the  sheriff  did  not  invalidate 
the  steps  taken.    The  forfeiture  was  complete. 

Other  questions  are  presented,  but  those  discussed 
dispose  of  the  case  and  the  others  need  not  be  con- 
sidered.   The  judgment  of  the  district  court  is  affirmed. 


E.  V.  Sayers,  Appellee,  v.  The  Missouri  Pacific 

Railway  Company,  Appellant. 

No.  K.418. 
SYI«L4BU8  BY  THE  COURT. 

1.  Parties — Action  for  Injury  to  Growing  Crop  by  Landlord 
Who  is  to  Receive  Crop  Rent,  A  landlord  who  is  to  receive  a 
share  of  the  crop  as  rent  may  maintain  an  action  without 
joining  the  tenant  and  recover  from  a  railway  company  which 
obstructed  a  river,  resulting  in  flooding  the  land  and  injuring 
and  destroying  part  of  the  crops  g^wing  thereon,  but  can 
only  recover  to  the  extent  of  his  share. 

2.  Damages — Destruction  or  Injury  to  Grounng  Crop,  The 
measure  of  damages  for  the  destruction  of  a  growing  crop  is 
the  value  of  the  crop  in  its  condition  at  the  time  and  place  it 
was  destroyed,  and,  if  only  injured,  it  is  the  difference  in 
value  before  and  after  the  injury. 

Appeal  from  Franklin  district  court;  Charles  A. 
Smart,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

B.  P.  Waggener,  and  /.  Af .  Challiss,  for  the  appellant. 

F.  M.  Harris,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  E.  V.  Sayers,  who  owned  a  farm 
and  a  half  interest  in  a  crop  growing  thereon,  brought 
an  action  against  the  Missouri  Pacific  Railway  Com- 
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pany  to  recover  damages  caused  by  the  alleged  negli- 
gence of  the  railway  company  in  obstructing  the 
Marais  des  Cygnes  river  and  thus  throwing  the  water 
back  on  the  Sayers  farm  and  destroying  part  of  his 
crop.  The  case  was  tried  with  a  jury,  which  returned 
a  verdict  in  favor  of  Sayers  for  $250,  and  from  the 
judgment  rendered  thereon  the  railway  company  ap- 
peals. It  appears  that  in  the  early  part  of  1906  the 
railway  company  undertook  to  repair  a  bridge  across 
the  river  near  Ottawa,  and  in  doing  so  placed  two  lines 
of  piles  across  the  river  and  fastened  them  together 
with  timbers  and  braces.  In  June,  1906,  when  heavy 
rains  fell,  large  quantities  of  drift  and  debris  were 
carried  down  the  river  and  lodged  against  the  piles  and 
bridge,  thus  forming  an  obstruction  which  resulted  in 
overflowing  Sayers^s  farm  and  injuring  his  crop.  The 
farm  adjoined  the  river,  and  had  been  leased  to  a  ten- 
ant on  condition  that  Sayers,  the  landlord,  should  re- 
ceive as  rental  one-half  of  the  wheat  and  com  grown 
on  the  place.  The  overflow,  alleged  to  have  been  neg- 
ligently caused  by  the  railway  company,  injured  the 
crop  of  the  tenant  as  well  as  that  of  the  landlord,  but 
in  this  action  Sayers  only  asked  for  the  loss  which  he 
had  sustained.  There  was  testimony  tending  to  show 
that  the  water  was  two  or  three  feet  higher  above  the 
obstruction  made  by  the  piling  and  bridge  than  it  was 
below  it,  and  that  after  the  obstruction  was  washed  out 
by  the  force  of  the  current  the  water  thrown  back  on 
Sayers's  farm  lowered  rapidly.  From  the  testimony  it 
also  appeared  that  on  other  occasions  when  the  flood 
water  reached  the  same  general  level  in  that  region, 
and  there  was  no  piling  to  obstruct  the  flow,  the  water 
did  not  back  upon  and  overflow  the  Sayers  farm. 

It  is  contended  on  this  appeal  that  Sayers  was  not 
entitled  to  any  damages ;  that  his  tenant  was  the  owner 
of  the  crop,  and  that  until  the  landlord's  share  was 
severed  and  set  apart  to  him  he  had  no  such  interest  in 
the  crop  as  would  warrant  him  in  bringing  an  action 
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for  injury  to  any  part  of  it.  Many  authorities  are  cited 
to  show  that,  as  between  the  landlord  and  the  tenant, 
the  latter  is  entitled  to  the  possession  of  the  rented 
land  until  the  crop  is  grown  and  the  landlord's  share 
delivered  in  accordance  with  the  contract  of  lease,  but 
no  question  as  to  the  right  of  possession  as  between 
landlord  and  tenant  arises  here.  Both  have  an  interest 
in  the  crop,  and  are  in  a  sense  tenants  in  common  of 
the  crop  until  a  division  is  made,  but  each  has  an  own- 
ership which  he  has  a  right  to  protect.  (Dodson  v. 
Covey,  81  Kan.  320.)  The  statute  defines  the  kind  of 
interest  a  landlord  has  where  the  rental  is  a  share  of 
the  crop  grown.  It  provides  that  "when  any  such  rent 
is  payable  in  a  share  or  certain  proportion  of  the  crop 
the  lessor  shall  be  deemed  the  owner  of  such  share  or 
proportion,  and  may,  if  the  tenant  refuse  to  deliver  him 
such  share  or  proportion,  enter  upon  the  land  and  take 
possession  of  the  same,  or  obtain  possession  thereof  by 
action  of  replevm."  (Gen.  Stat.  1868,  ch.  55,  §25; 
Gen.  Stat.  1901,  §3869.)  This  provision  gives  the 
landlord  an  individual  ownership  in  the  crop,  and  for 
an  injury  to  that  interest  he  can  recover  without  join- 
ing the  tenant  as  plaintiff.  In  Larkin  v.  Taylor,  5 
Kan.  433,  it  was  held  that  a  tenant  might  recover 
against  a  wrongdoer  for  the  loss  of  a  crop  without 
making  the  landlord  plaintiff  in  the  proceeding,  but  it 
was  further  held  that  he  could  onFy  recover  for  his  own 
interest.  The  landlord  is  likewise  limited  in  his  re- 
covery to  the  damage  done  to  his  share,  and  this  he  may 
have  without  awaiting  the  cooperation  of  a  tenant,  who 
is  not  a  necessary  party  in  bringing  an  action  against 
the  wrongdoer,  and  whether  he  is  a  proper  party  it  is 
not  necessary  to  determine.  {Neal  v.  Ohio  River  R. 
Co.,  47  W.  Va.  316;  Texas  &  Pacific  R'y  Co.  v.  F.  W. 
Saunders,  4  Tex.  App.  Civ.  Gas.  528;  GtUf,  C.  &  S.  F. 
Ry.  Co.  v.  CaldweU  [Tex.  Giv.  App.  1907],  102  S.  W. 
461 ;  Atlanta  &  B.  Air  Line  Ry.  v.  Brovm  [Ala.  1908], 
48  So.  73.) 
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The  only  other  question  which  appears  to  have  been 
presented  on  the  motion  for  a  new  trial  is  whether  the 
court  applied  the  proper  measure  of  damages  for  the 
injury  to,  or  loss  of,  the  growing  crop.  The  railway 
company  asked  for  an  instruction  that  if  the  issues 
were  found  for  the  plaintiff  he  could  only  recover  one- 
half  of  the  value  of  the  crop  destroyed  at  the  time  the 
damage  occurred.  Instead  of  this  measure  the  court 
instructed  that  "the  plaintiff  alleges  in  his  petition  that 
he  had  rented  this  land  to  tenants,  and  that  it  was 
planted  in  wheat  and  com,  and  he  claims  that  he  was 
to  receive  as  rent  for  said  land  one-half  of  the  wheat 
delivered  in  Ottawa,  and  one-half  of  the  com  placed  in 
the  cribs  on  the  farm,  and  that  he  was  to  pay  one-half 
of  the  expenses  of  thrashing  the  wheat.  If  he  recovers 
you  should  allow  him  just  compensation  for  his  loss. 
He  should  recover  one-half  of  the  total  loss  of  the 
wheat,  occasioned  by  the  fault  of  the  defendant,  as  al- 
leged in  the  petition,  and  that  value  should  be  based 
upon  the  fair  market  value  of  the  wheat  in  Ottawa  at 
the  time  of  its  maturity,  less  one-half  of  the  expense  of 
thrashing.  Likewise,  he  should  recover  one-half  of  the 
total  loss  of  com  caused  by  the  defendant's  fault  as 
alleged  in  the  petition,  which  value  should  be  ascer- 
tained from  the  fair  market  value  of  the  com  on  the 
farm  at  its  maturity."  This  mling  can  not  be  ap- 
proved. The  authorities  generally  agree  that  the  meas- 
ure of  damages  for  the  destruction  of  a  growing  crop 
is  the  value  of  the  crop  in  its  condition  at  the  time  and 
place  it  was  destroyed,  and  where  it  is  injured,  but  not 
destroyed,  it  is  the  difference  in  value  before  and  after 
the  injury.  The  question  came  befpre  this  court  in  the 
early  case  of  Hays  v.  Crist,  4  Kan.  350.  There  a  grow- 
ing crop  was  injured  by  trespassing  animals,  and  the 
plaintiff  insisted  that  he  was  entitled  to  the  worth  of 
the  crop  at  maturity,  but  the  court  held  that  "the  only 
just  mle  by  which  the  damages,  if  any  had  been  done 
to  the  crops,  could  be  estimated  was  to  confine  the  testi- 
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mony  to  what  it  [the  crop]  was  [worth]  at  the  time 
the  trespass  was  committed."  (Page  352.  See,  also, 
St.  L.  &  S.  F.  Rly.  Co.  v.  Ritz,  33  Kan.  404.) 

It  is  argued  that  an  Immature  crop  is  incapable  of 
valuation ;  that  a  crop  which  had  been  growing  but  It 
few  weeks  is  no  more  than  green  blades  or  stalks, 
which,  if  then  severed,  would  be  of  no  practical  use  or 
value,  and  that  therefore  it  would  be  unjust  to  measure 
the  damages  as  of  the  time  of  the  injury.  We  all  know 
that  growing  crops  are  frequently  bought  and  sold  and 
their  value  at  the  time  is  estimated  by  the  contracting 
parties.  Valid  chattel  mortgages  are  given  on  grow- 
ing crops,  under  which  they  may  be  sold,  and  they  are 
also  subject  to  sale  upon  attachment  or  execution, 
where  they  are  appraised  and  their  value  estimated  in 
their  immature  condition,  and  this  seems  to  be  done 
without  any  particular  difficulty.  Such  a  crop  has  an 
actual  and  also  a  potential  existence,  and  a  fair  valua- 
tion can  be  made  by  witnesses  of  experience  who  are 
acquainted  with  the  character  of  the  land  on  which  it  is 
growing,  the  product  derived  from  such  land  when 
properly  cultivated,  the  ordinary  course  of  agriculture 
and  the  climatic  conditions  in  the  region,  the  market 
price  of  ripened  grain  or  product  in  the  vicinity,  when 
mature,  and  also  how  far  the  crop  had  progressed  to- 
ward maturity  when  injured  or  destroyed.  Considera- 
tion may  be  taken  of  these  and  perhaps  other  condi- 
tions in  estimating  the  value  of  the  crop,  but  these  are 
not  measures  of  value  but  only  evidence  to  enable  a 
jury  to  determine  the  value  of  the  crop  at  the  time  and 
place  of  the  injury  and  destruction.  The  owner  is  en- 
titled to  recover  the  actual  loss  which  he  sustained,  and 
it  was  an  immature  crop,  subject  to  many  contingencies 
and  open  to  attack  by  numerous  enemies,  and  not  a 
mature  crop,  which  he  lost.  While  the  authorities  are 
generally  agreed  that  the  damages  must  be  measured 
as  of  the  time  of  the  injury  and  loss,  there  is  some  va- 
riety of  expression  as  to  the  methods  of  reaching  that 
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result.  Some  are  to  the  effect  that  it  is  the  actual  value 
at  the  time  of  the  loss,  and  others  that  it  is  the  market 
value  of  the  crop  at  that  time.  Some  say  it  is  the  value 
of  the  crop  when  destroyed,  considered  in  connection 
with  the  value  of  the  right  which  the  owner  had  to 
mature  and  gather  it;  others  that  a  proper  criterion  is 
the  value  when  matured,  after  deducting  for  future 
contingencies  and  the  expenses  for  cultivation  and  care. 
Some  arrive  at  the  result  by  taking  the  difference  in 
the  value  of  the  land  before  and  after  the  injury  or  loss 
of  the  crop,  while  others  have  gone  to  the  extent  of 
holding  that  the  rental  value  of  the  land  for  the  season 
is  the  basis  for  computing  the  loss.  These  authorities 
are  gathered  in  an  elaborate  note  to  Teller  v.  Bay  & 
River  Dredging  Co.,  12  L.  R.  A.,  n.  s.,  267.  (See,  also, 
6  A.  &  E.  Ann.  Cas.  946,  949;  12  A.  &  E.  Ann.  Cas. 
782.) 

As  has  already  been  indicated,  a  liberal  rule  as  to 
proof  of  the  value  at  the  time  and  place  of  the  loss 
should  be  applied.  It  was  proper  in  this  case  to  receive 
evidence  of  the  character  of  Sayers's  land,  the  kind  of 
crops  which  it  was  capable  of  producing  under  ordinary 
conditions,  the  average  yield  of  wheat  and  com  crops 
on  that  and  similar  lands  in  the  neighborhood  with  like 
treatment  and  cultivation,  the  stage  of  growth  the  crop 
was  in  at  the  time  of  the  flood,  the  market  value  of  the 
wheat  and  com  in  that  vicinity  about  the  time  of  the 
loss,  and  any  other  facts  going  to  show  the  value  of  the 
undeveloped  crop.  Such  proof  is  received  to  show  the 
value  of  the  crop  as  it  stood  at  the  time  it  was  injured, 
and  not  its  probable  value  when  it  should  mature  and 
be  in  the  granary.  There  is  a  contention  that  the  in- 
struction could  not  in  any  event  have  been  prejudical, 
as  the  wheat  crop  had  almost  reached  maturity  when  it 
was  flooded  and  injured.  The  overflow  occurred  about 
June  8,  and  as  the  wheat  was  then  nearly  ripe  it  is 
probable  that  there  was  but  little  difference  in  value 
between  it  and  a  mature  crop,  but  it  was  still  subject 
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to  a  number  of  contingencies  which  might  affect  its 
value.  For  instance,  a  hailstorm  might  seriously  have 
injured  the  crop  and  greatly  reduced  its  value;  heavy 
rains  might  have  made  it  impossible  to  cut  and  harvest 
the  wheat  in  season,  so  that  much  of  it  might  have  been 
lost;  continued  wet  weather  while  it  was  in  the  shock 
and  before  it  could  have  been  stacked  or  thrashed 
might  have  caused  the  wheat  to  sprout  and  thus  made 
it  of  an  inferior  grade  and  quality.  These  are  some  of 
the  contingencies  which  a  buyer  would  consider  in  pur- 
chasing a  crop  in  early  June,  and  they  show,  too,  that 
there  is  a  substantial  difference  in  value  between  a  crop 
ready  for  harvest  and  one  already  harvested  and  gar- 
nered. However,  they  are  hazards  against  which  in- 
surance may  be  had  and  which  a  man  of  experience 
might  fairly  estimate  in  measuring  the  value  of  the 
growing  crop.  The  com  was  necessarily  young  and 
small  in  the  early  part  of  June,  when  it  was  injured  and 
destroyed.  Much  cultivation  was  necessary  to  mature 
it,  and  there  was  considerable  risk  that  the  crop  might 
be  greatly  shortened  by  unfavorable  conditions  over 
which  the  owner  had  no  control.  In  the  instruction  no 
consideration  was  given  to  these  things,  nor  were  the 
jury  authorized  to  make  any  allowance  for  cultivation 
or  deduction  for  immaturity.  On  the  other  hand,  the 
jury  were  in  effect  told  that  Sayers  was  entitled  to  the 
value  of  the  crop  as  it  would  be  at  maturity,  when  his 
actual  loss  was  its  value  when  injured  and  destroyed. 

There  appears  to  be  nothing  substantial  in  the  other 
contentions  of  appellant,  but  for  the  error  in  the  in- 
structions the  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Benson,  J.,  not  sitting. 


9— 82  KAN. 
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Barbara  E.  Butler,  Appellee,  v.  James  T.  Butler, 
Appellant. 

No.  16,414. 
SYLLABUS  BY  THE  COURT. 

1.  Contempt  —  Conveyances  Decreed  in  Divorce  Proceeding  — 
Refusal  to  Execute  Warranty  Deeds.  Where,  in  a  judgment 
in  a  suit  for  divorce,  the  husband  is  ordered  to  join  with  the 
wife,  upon  her  request,  in  a  conveyance  of  land  adjudged  to 
her  in  a  division  of  the  property,  he  is  not  obliged  to  execute 
a  deed  containing  covenants  of  warranty  on  his  part,  and  is 
not  in  contempt  of  court  for  refusing  to  do  so. 

2.  —  Execution  of  Conveyances  Decreed  upon  Request  — 

Authority  of  Person  Making  Request,  The  husband  who  was 
so  adjudged  to  execute  a  conveyance  upon  the  request  of  the 
wife  is  not  compelled  to  execute  such  instrument  until  so 
requested  by  her,  or  by  some  person  authorized  by  her  to  make 
such  request;  and  the  person  who  makes  the  request  should 
state  by  whose  authority  he  acts,  if  the  husband  asks  for 
such  information. 

Appeal  from  Jewell  district  court;  Richard  M. 
PiCKLER,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

statement. 

James  T.  Butler  was  adjudged  guilty  of  an  indi- 
rect contempt  and  appeals  from  the  judgment. 

In  a  suit  for  divorce  by  Barbara  E.  Butler  against 
James  T.  Butler  a  judgment  was  rendered  refusing  a 
divorce,  but  awarding  to  the  wife  certain  lands  belong- 
ing to  the  defendant,  and  containing  the  following 
order : 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
defendant  shall  be  and  is  hereby  required  to  join  in  any 
conveyance  which  the  plaintiff  may  request  him  to  ex- 
ecute sufficient  to  devest  her  of,  or  limit  her  interest  in 
or  to,  or,  in  any  manner  that  she  may  choose  to  sell, 
mortgage  or  encumber,  any  or  all  of  the  real  estate  so 
awarded  her  in  this  equitable  division  of  the  property 
rights  of  the  plaintiff  and  the  defendant." 
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Mrs.  Butler  caused  two  instruments  to  be  made  out, 
which  she  signed  and  acknowledged.  These  instru- 
ments were  in  the  general  form  of  warranty  deeds,  by 
Barbara  E.  Butler  and  James  T.  Butler,  of  the  land 
awarded  to  the  wife  by  the  judgment.  One  purported 
to  convey  a  part  of  the  land  to  her  son  and  the  other  to 
convey  another  part  to  her  daughter.  The  considera- 
tion stated  in  each  deed  was  "$1  and  other  good  and 
sufficient  considerations."  Following  the  description 
in  each  deed  was  the  following : 

"This  deed  is  executed  upon  the  express  agreement 
and  understanding  between  the  said  first  and  second 
party  that  the  said  first  party  reserves  the  right  to 
possession  of  said  premises  during  her  lifetime,  also  a 
life  lease  to  said  real  property,  and  with  the  further 
understanding  that  if  the  said  grantor,  B.  E.  Butler, 
desires  or  requests  a  reconveyance  of  the  above  de- 
scribed real  property  from  the  said  grantee,  her  heirs 
and  assigns  to  the  said  grantor,  B.  E.  Butler,  then  and 
in  that  event  the  said  grantee  agrees  to  reconvey  upon 
notice  from  said  grantor." 

The  deeds  also  contained  the  •ordinary  covenants  of 
seizen,  against  encumbrances,  and  general  warranty, 
without  exception  or  restriction.  After  being  executed 
by  Mrs.  Butler,  they  were  sent  by  mail  to  the  appel- 
lant, then  in  another  town,  with  a  letter  as  follows : 

"You  are  hereby  requested  to  acknowledge  and  sign 
and  return  them  to  Formoso,  Kan. 

(Signed)        G.  H.  Bailey." 

The  evidence  does  not  disclose  what  authority  Mr. 
Bailey  had,  nor  was  the  appellant  informed  of  his  au- 
thority or  for  whom  the  writer  of  the  letter  acted,  fur- 
ther than  appears  from  the  letter.  In  a  short  time 
after  receiving  the  instruments  the  appellant  returned 
them  by  mail,  without  his  signature,  to  Mrs.  Butler. 
About  five  months  after  they  had  been  returned,  Mrs. 
Butler  requested  her  son  George  (the  grantee  in  one 
of  them)  and  another  person  to  take  them  to  Mr.  Butler 
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and  have  them  signed.  The  son  sent  the  deeds  by  a 
notary  to  the  appellant  for  that  purpose.  The  papers 
being  presented  for  signature,  the  appellant  asked  the 
notary  by  whose  request  he  was  acting,  and  was  told 
that  George  (the  son)  had  brought  the  deeds  up  and 
was  over  in  town,  but  no  further  information  was 
given,  and  the  appellant  refused  to  sign  the  papers. 
Mrs.  Butler  died  a  month  later. 

After  the  death  of  Mrs.  Butler,  George  E.  Butler  filed 
a  petition  and  an  affidavit  in  the  district  court,  entitled 
in  the  divorce  action,  setting  out  the  judgment  and 
charging  the  appellant  with  contempt  in  refusing  to 
execute  conveyances,  as  required  by  its  terms.  The  ap- 
pellant filed  a  verified  answer  denying  that  he  had  ever 
been  requested  by  Mrs.  Butler  or  any  one  authorized 
by  her  to  execute  such  conveyances,  and  disclaiming 
any  intent  to  violate  the  judgment  or  orders  of  the 
court.  The  matter  was  heard  upon  the  petition  and 
affidavit  of  George  E.  Butler,  the  answer  of  the  appel- 
lant, and  the  evidence. 
• 

G.  H.  Bailey,  and  R.  W.  Turner,  for  the  appellant 

W.  R.  Mitchell,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  A  motion  is  made  to  dismiss  this  appeal 
for  want  of  an  abstract.  We  agree  with  counsel  that 
the  abstract  of  the  appellant  is  quite  insufficient.  The 
petition  and  affidavit  upon  which  the  contempt  pro- 
ceedings were  founded,  and  the  answer  thereto,  are  not 
abstracted.  Some  of  the  evidence  is  set  out  in  the  ab- 
stract, but  more  is  contained  in  the  brief.  The  ab- 
stract and  brief  are  so  intermingled  that  it  is  difficult 
to  distinguish  between  them ;  but  the  appellee  has  prop- 
erly supplied  these  omissions  by  furnishing  a  counter 
abstract,  and,  the  case  being  thus  presented,  the  mo- 
tion will  be  denied.  The  costs  of  the  counter  abstract 
will  be  taxed  against  the  appellant. 
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The  judgment  for  contempt  can  not  be  sustained.  It 
was  shown  that  Mrs.  Butler  did  not  herself  request  the 
execution  of  the  instruments,  and  no  one  claiming  to 
act  by  her  authority  made  such  request  for  her.  The 
party  who  sent  the  papers  by  mail  did  not  intimate  that 
he  had  such  authority,  and  the  others  who  presented 
the  deed  in  person,  when  asked  by  whose  authority  they 
were  acting,  or  who  requested  them  to  act,  did  not 
claim  to  represent  Mrs.  Butler.  The  appellant  was  en- 
titled to  this  information  before  signing  the  papers. 

Another  s^nd  more  serious  objection  is  urged  in  be- 
half of  the  appellant.  The  instruments  presented  for 
his  signature  contained  covenants  of  warranty.  It  can 
not  be  claimed  that  the  judgment  required  him  to  enter 
into  such  covenants.  He  was  only  required  to  join  in 
conveyances  to  devest  his  wife  of  whatever  title  she  had 
received  should  she  so  desire,  and  was  not  required  to 
make  a  better  title  or  to  become  personally  liable  for  any 
defect  or  encumbrance.  What  interest  is  conveyed,  or 
might  be  conveyed,  by  the  peculiar  instruments  signed 
by  the  wife  need  not  be  considered. 

The  appellant  contends  that  the  court  had  no  juris- 
diction of  the  proceedings  because  no  accusation  as  pro- 
vided by  the  statute  was  filed.  (Laws  1901,  ch.  132, 
§2;  Gen.  Stat.  1901,  §1983.)  He  can  not,  however, 
complain  of  this,  since  he  filed  his  answer  to  the  peti- 
tion without  objection,  treating  that  as  a  sufficient 
charge,  thereby  waiving  a  formal  accusation. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 
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Angell  Matthewson,  Appellant,  v.  Lewis  Hevel 
et  al.,  Appellees. 

No.  16.417. 
SYLLABUS  BY  THE  COURT. 

1.  Tax  Rolls — Prima  Facie  Evidence  of  Ovmerahip.  The  tax 
rolls  of  a  county  showing  the  assessment  of  land  in  the  name 
of  a  person  as  owner  are  prima  fade  evidence  of  ownership 
by  such  person  in  an  action  to  set  aside  a  tax  deed  of  the  land 
issued  to  him. 

2.  Tax  Deed — Grantee  Part  Owner  of  Lot  Sold  as  One  Tract — 
Redemption  of  Entire  Lot  Where  portions  of  a  city  lot  be- 
longing to  different  owners  are  taxed  together  and  sold  for 
taxes  as  one  tract,  a  tax  deed  to  one  of  the  owners  operates  as 
a  redanption  of  the  whole  tract. 

Appeal  from  Labette  district  court;  Elmer  C. 
Clark,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

A.  A.  Osgood,  and  Paid  H.  KimhaJl,  for  the  appel- 
lant. 

A.  D.  Neale,  and  E.  L.  Burton,  for  appellee  John 
Mayer. 

The  opinion  of  the  court  was  delivered  by 

Burch,  J. :  Matthewsdn  conveyed  to  Hevel  the  east 
40  feet  ol  the  west  140  feet  of  a  city  lot.  Hevel  gave 
Matthewson  a  purchase-money  mortgage  on  the  prop- 
erty conveyed.  Matthewson  brought  suit  to  foreclose 
the  mortgage,  and  Hevel  defended  on  the  ground  that 
Matthewson  had  undertaken  to  convey  land  which  be- 
longed to  Mayer.  Mayer  was  made  a  party  and  an- 
swered. He  alleged  that  he  was  the  owner  of  the  land, 
that  Matthewson's  title  rested  on  a  tax  deed,  and  that 
the  tax  deed  was  of  no  effect  because  based  on  a  sale 
of  the  entire  140  feet,  the  west  100  feet  of  which 
Matthewson  owned.  Judgment  creditors  of  Hevel  were 
made  parties  and  claimed  liens.     On  the  trial  it  ap- 
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peared  that  the  140  feet  were  sold  for  taxes  as  a 
smgle  tract,  that  Matthewson  took  an  assignment  of 
the  certificate  of  sale,  and  then  a  tax  deed  which  em- 
braced the  whole  of  the  tract  sold.  The  tax  roll  of  the 
county  was  introduced  in  evidence  showing  that  the 
west  100  feet  of  the  lot  were  assessed  in  the  name  of 
Matthewson  as  owner  at  the  time  of  the  assessment 
and  sale.  A  witness  testified  that  in  a  conversation 
with  him,  Matthewson  admitted  he  was  the  owner  of  the 
west  100  feet  of  the  lot  when  he  took  out  the  tax  deed 
and  stated  he  did  not  pay  the  taxes  because  Mayer  had 
purchased  the  40  feet  now  in  controversy.  This  testi- 
mony was  not  contradicted.  It  was  stipulated  that 
Mayer  was  the  owner  of  the  40  feet  unless  the  tax  deed 
extinguished  his  title.  Judgment  was  rendered  for 
Mayer  canceling  the  deed  to  Hevel  and  the  mortgage  to 
Matthewson,  and  decreeing  that  the  judgments  against 
Hevel  were  not  liens.    Matthewson  appeals. 

Matthewson's  admission  of  ownership  was  quite  suf- 
ficient to  conclude  him,  and  the  tax  rolls  showing  him 
to  be  owner  were  properly  admitted  in  evidence.  The 
law  requires  assessors  to  list  all  real  estate  for  taxation 
in  the  name  of  the  owners,  if  known,  and  they  may  re- 
quire owners  to  furnish  them  true  descriptions.  As  the 
court  said  in  Shoup  v.  C.  B.  U.  P.  Rid.  Co.,  24  Kan.  547, 
563,  assessors  are  expected  to  ascertain  the  names  of 
the  owners  of  lands  assessed  and  to  set  opposite  each 
tract  or  lot  on  the  assessment  roll  the  name  of  the 
owner.  The  determination  of  the  fact  of  ownership  and 
the  entry  of  the  finding  on  the  record  are  steps  in  the 
tax  proceeding,  and  will  govern  in  any  controversy 
arising  out  of  the  proceeding  unless  corrected  or  re- 
butted in  some  proper  way.  Besides  this,  a  tax  roll, 
prepared  according  to  law,  is  a  public  record  which  a 
person  designated  thereon  as  owner  may  rely  upon  as 
affording  notice  of  his  ownership  to  certain  purchasers, 
and  is  admissible  in  his  favor  to  show  title  and  right 
of  possession.    (15  Cyc.  137.)    Reciprocally,  the  roll  is 


Digitized  by  VjOOQ IC 


186  SUPREME  COURT  OF  KANSAS. 

Smith  V.  Railway  Co. 

prima  facie  evidence  against  such  a  person  that  he  is 
owner  as  the  roll  states. 

It  was  Matthewson's  duty  to  pay  his  taxes.  He  could 
not  take  a  valid  tax  deed  of  his  own  land.  The  attempt 
to  do  so  merely  amounted  to  a  redemption  from  the  tax 
sale.  The  sale  and  the  deed  being  of  a  single  tract  as 
an  entirety,  the  redemption  extended  to  the  entire  tract. 
Had  he  wished  to  redeem  only  the  part  of  the  lot  which 
belonged  to  him  he  should  have  proceeded  under  section 
127  of  the  tax  law.  (Laws  1893,  ch.  110,  §2;  Gen. 
Stat.  1901,  §  7662.) 

The  judgment  of  the  district  court  is  affirmed. 


D.  P.  Smith,  Appellee,  v.  The  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  Appellant. 

No.  16,418. 
SYLLABUS  BY  THE  COURT. 

1.  Master  jiND  Servant— AToiice  of  Defects — AsBumptian  that 
Master  Has  Discharged  His  Obligation,  A  railway  engineer 
is  not  bound  to  know  every  defect  existing  in  the  ties  and 
rails  of  the  track  over  which  he  runs  his  engine.  If  the 
track,  ties  and  rails  are  in  place  he  has  the  right  to  assume 
that  the  company  has  discharged  its  obligation  to  keep  them 
in  reasonably  safe  repair. 

2.  Assumption  of  Risk.  In  an  action  by  a  railway  engi- 
neer against  the  company  to  recover  for  personal  injuries  re- 
ceived in  the  derailment  of  his  engine,  caused  by  defective 
ties  and  rails,  where  the  defects  had  existed  for  such  a  length 
of  time  that  the  railway  company  was  bound  to  have  notice  of 
them,  and  where  it  was  shown  that  the  engineer  had  no  knowl- 
edge of  the  defects  and  no  opportunity  of  knowing  of  their 
existence  except  such  as  came  to  him  in  operating  his  engine 
over  the  track,  held,  that  the  risk  as  to  the  condition  of  the 
roadbed  was  not  one  which  he  assumed. 

3.  RAiiiiOADS — Agreement  by  Employee  to  Give  Notice  of  Claim 
for  Injuries — Waiver.  In  the  action  mentioned  in  the  preced- 
ing paragraph  the  answer  set  up  as  a  defense  the  failure  of 
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the  plaintiff  to  give  notice  in  writing  of  his  claim  for  injuries 
within  thirty  days,  as  provided  in  the  contract  of  employment 
At  the  trial  the  plaintiff,  without  objection,  testified  that  some 
one  from  the  claim  department  of  the  company  came  to  his 
house  three  weeks  after  the  accident  and  took  from  him  a 
writtoi  statement  concerning  the  accident  and  his  injuries. 
The  defendant  th^i  introduced  in  evidence  the  written  state- 
ment itself,  signed  by  the  plaintiff,  stating  the  time,  place, 
manner  and  cause  of  his  being  injured  and  the  nature  and 
extent  of  his  injuries.  Held,  that  the  taking  of  the  written 
statement  constituted  a  waiver  by  the  company  of  the  failure 
to  give  the  notice. 

Appeal  from  Brown  district  court;  William  I. 
Stuart,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

M.  A.  Low,  and  Paid  E.  Walker,  for  the  appellant. 
Joseph  G.  Waters,  John  C.  Waters,  and  John  F.  Ker- 
rigan, for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  On  the  evening  of  June  7,  1907,  D.  P. 
Smith,  an  engineer  in  the  employ  of  the  defendant,  was 
running  an  engine  pulling  a  freight  train  from  Horton 
to  Topeka.  When  about  five  miles  from  Horton,  at  the 
foot  of  a  long,  steep  grade,  and  at  a  tangent  of  a  curve, 
the  engine  was  derailed  and  the  plaintiff  received  in- 
juries to  recover  damages  for  which  he  brought  this 
action.  The  jury  returned  a  verdict  in  his  favor  for 
$2000,  and  the  defendant  appeals. 

The  engine  which  the  plaintiff  was  running  belonged 
to  the  1600  tjrpe  or  class,  very  large  and  heavy.  The 
track  where  the  accident  occurred  had  been  constructed 
for  twenty  years,  and  was  of  sixty-pound  rails,  some- 
what worn.  On  account  of  the  lightness  of  the  rails  a 
rule  of  the  company  limited  the  speed  of  engines  of 
this  type  to  fifteen  miles  an  hour.  The  petition  alleged 
that  the  derailment  was  caused  by  defective  ties  and 
rails. 
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Among  other  defenses,  the  answer  set  up  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  run- 
ning his  engine  at  a  high  rate  of  speed,  in  excess  of 
fifteen  miles  an  hour.  The  plaintiff  testified  that  he 
was  familiar  with  the  rule  limiting  the  speed  and  was 
running  fifteen  miles  an  hour.  The  witnesses  for  the 
defendant  placed  various  estimates  on  the  speed  of  the 
train,  from  twenty  to  forty  miles  an  hour.  The  derail- 
ment and  overturning  of  the  engine  and  the  fact  that 
twenty  of  the  freight  cars  were  piled  in  confusion  on 
the  right  of  way  tended  strongly  to  discredit  the  en- 
gineer's testimony,  but  we  can  not  say  as  a  matter  of 
law  that  it  was  physically  impossible  for  this  to  have 
resulted  with  the  train  running  at  a  speed  of  fifteen 
miles.  The  speed  of  the  train  was,  under  all  the  evi- 
dence, a  question  for  the  jury,  and  as  to  this  fact  their 
verdict  must  stand. 

The  jury  made  a  special  finding  that  the  negligence 
of  the  defendant  consisted  in  having  defective  ties  and 
rails.  Some  of  the  defendant's  own  witnesses  testified 
that  the  inside  ball  of  the  rail  was  worn,  and  that  a 
rail  in  that  condition  on  a  curve  is  unsafe.  Witnesses 
for  the  plaintiff  testified  that  there  were  at  least  six 
rotten  and  defective  ties  at  the  place  where  the  derail- 
ment occurred.  There  was  therefore  some  evidence  to 
sustain  a  finding  of  the  jury  to  the  effect  that  the  de- 
railment was  caused  by  defective  ties  and  rails  and 
that  these  defects  had  existed  for  such  a  length  of  time 
that  the  defendant  was  bound  to  have  notice  of  them. 

If  the  jury  believed  the  plaintiff's  testimony  that  he 
did  not  know  the  condition  of  the  ties  and  rails  it  dis- 
poses of  the  defense  of  assumed  risk.  (Railway  Co.  v. 
Michaels,  57  Kan.  474 ;  Railway  Co.  v.  Bancord,  66  Kan. 
81;  Brinkmeier  v.  Railway  Co.,  69  Kan.  738.)  There 
are  doubtless  cases  the  extreme  logic  of  which  would 
seem  to  justify  holding  that  an  engineer  has  equal  op- 
portunities with  the  railway  company  to  know  every 
defect  existing  in  the  ties  and  rails  in  the  track  over 
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which  he  runs  his  engine,  but  in  our  judgment  so  to 
hold  is  contrary  to  the  weight  of  reason.  The  more 
recent  tendency  of  the  courts  is  against  any  extension 
of  the  doctrine  of  assumed  risk.  The  present  case  is 
obviously  different  from  one  where  an  employee  con- 
stantly engaged  in  work  in  and  about  a  railroad  yard 
is  injured  by  a  defect  in  the  tracks  the  condition  of 
which  he  is  required  to  know.  Thus,  in  Clark  v.  Mo. 
Pdc.  Rly.  Co.,  48  Kan.  654,  a  brakeman  was  held  to  have 
assumed  the  risk  as  to  the  condition  of  the  roadbed 
where  he  had  equal  knowledge  with  the  master  of  the 
defects  which  caused  his  injury.  To  the  same  effect  is 
Railway  Co.  v.  Click,  78  Kan.  419.  On  the  other  hand, 
in  St.  L.,  Ft.  S.  &  W.  Rid.  Co.  v.  Irwin,  37  Kan.  701,  it 
was  held  that  the  conductor  of  a  train  is  not  required 
to  know  all  the  defects  and  obstructions  that  may  exist 
on  the  road  over  which  he  runs.  What  reason  can  be 
suggested  why  the  same  rule  should  not  apply  to  an 
engineer?  It  is  true  that  the  duties  of  a  conductor 
require  him  to  remain  on  the  inside  of  the  train,  while 
the  duties  of  an  engineer  oblige  him  to  keep  his  eyes 
on  the  track*;  but  the  engineer's  lookout  is  always  ahead 
to  see  if  the  track  is  clear,  and  he  is  not  required  to 
examine  the  condition  of  the  ties  and  rails.  It  is  suf- 
ficient for  him  to  know  that  they  are  in  place,  and  if 
they  are  he  has  the  right  to  assume  that  the  company 
has  discharged  its  obligation  to  keep  them  in  reason- 
ably safe  repair. 

When  the  plaintiff  entered  the  employ  of  the  railway 
company  he  executed  a  written  agreement  which  pro- 
vided that,  if  he  sustained  any  personal  injury  while 
in  the  service  of  the  company  for  which  he  might  make 
claim  for  damages,  he  would  within  thirty  days  there- 
after give  notice  in  writing  to  the  general  or  claims 
attorney,  stating  the  time,  place,  manner,  cause  and 
extent  of  his  injuries  and  his  claim  therefor,  and  that 
his  failure  to  give -such  notice  should  constitute  a  bar 
to  any  suit  on  account  of  such  injuries.  The  contract 
of  employment  was  introduced  in  evidence  by  the  de- 
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fendant,  and  there  was  no  showing  by  the  plaintiff 
that  he  gave  any  notice  of  the  injury.  At  the  close  of 
the  evidence  the  defendant  requested  the  court  to  in- 
struct the  jury  that  if  they  found  from  the  evidence 
that  the  plaintiff  voluntarily  signed  the  contract  and 
did  not  give  the  notice  provided  therein,  and  that  the 
railway  company  had  not  waived  the  giving  of  such 
notice,  their  verdict  should  be  for  the  defendant.  The 
court  refused  to  give  this  instruction,  but  gave  one  in 
which  the  jury  were  told  that  the  contract  was  not 
binding  on  the  plaintiff  and  the  fact  that  he  did  not 
comply  with  the  agreement  and  give  such  notice  con- 
stituted no  defense  to  the  action. 

In  our  view  this  raises  the  only  question  in  the  case. 
Conceding  that  the  provision  requiring  notice  of  the 
claim  was  a  reasonable  and  lawful  one,  that  the  plaintiff 
was  bound  thereby  and  that  the  instruction  given  by 
the  court  was  erroneous,  the  error  must  be  regarded 
as  wholly  immaterial,  for  the  reason  that  on  the  trial 
the  defendant  introduced  evidence  showing  a  waiver 
by  the  company  of  this  provision  of  the  contract.  The 
plaintiff  himself  testified,  without  objesetion,  that 
some  one  from  the  claim  department  of  the  company 
came  to  his  house  three  weeks  after  the  injury  and 
took  from  him  a  written  statement  about  the  wreck. 
The  defendant  then  introduced  in  evidence  the  written 
statement  itself,  which  states  the  time,  place,  manner 
and  cause  of  his  being  injured  and  the  nature  and  ex- 
tent of  his  injuries.  It  is  signed  by  the  plaintiff.  The 
only  detail  in  which  it  fails  to  comply  with  the  provi- 
sions of  the  contract  as  to  notice  is  in  not  stating  the 
amount  of  his  claim  for  injuries;  but,  manifestly,  this 
omission  would  not  be  sufficient  to  deprive  him  of  his 
right  to  maintain  the  action.  Being  in  the  nature  of  a 
forfeiture,  the  provision  must  be  strictly  construed. 
A  similar  provision  in  the  contract  was  involved  in 
Railway  Co.  v.  Walker,  79  Kan.  31.  The  question 
there  arose  upon  the  pleadings,  but  it  was  held  that 
the  provision  may  be  waived,  that  no  consideration  is 
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necessary  to  support  a  waiver,  and  that  it  is  not  neces- 
sary to  show  facts  amounting  to  a  technical  estoppel 
in  order  to  constitute  waiver  of  such  a  provision. 
Whether  the  written  statement  which  the  defendant 
obtained  from  the  plaintiff  be  regarded  as  a  sufficient 
compliance  with  the  condition  requiring  notice  to  be 
given  or  the  action  of  the  defendant  in  taking  the 
statement  be  considered  as  a  sufficient  excuse  for  the 
failure  of  the  plaintiff  to  give  the  notice  is  not  im- 
portant. It  is  well  established  that  the  courts  will  not 
enforce  a  forfeiture  where  the  conduct  of  the  other 
party  is  sufficient  upon  which  to  base  a  reasonable 
excuse  for  the  default.  (Hartford  Life  Ins.  Co.  v.  Un- 
sell,  144  U.  S.  439.)  At  the  top  of  the  statement  made 
to  the  claim  agent  there  is  this  pencil  memorandum, 
"Horton,  July  24-'07,"  indicating  that  the  statement 
was  made  on  that  date,  which  was  more  than  thirty 
days  from  the  date  the  injuries  were  received.  The 
plaintiff,  however,  testified  that  he  made,  and  that  the 
agent  took,  the  statement  within  three  weeks  after 
the  accident.  The  majority  of  the  court  are  of  the 
opinion  that  since  the  defendant  offered  no  evidence 
to  the  contrary,  further  than  what  appeared  by  the 
memorandum  referred  to,  there  was  no  question  of 
fact  in  regard  to  waiver  that  should  have  been  sub- 
mitted to  the  jury. 

The  judgment  is  therefore  affirmed. 

Porter,  J.  (dissenting) :  I  think  the  instruction  re- 
quested should  have  been  given,  and  that  it  was  error 
for  the  court  to  withdraw  from  the  consideration  of 
the  jury  the  contract  of  emplojrment  on  the  ground 
that  it  was  not  binding  on  the  plaintiff.  If  the  written 
statement  was  in  fact  taken  by  the  claim  agent  after 
the  expiration  of  thirty  days  from  the  time  of  the 
accident  there  was,  of  course,  no  waiver,  and  the  ques- 
tion whether  there  was  such  a  waiver  should  have  been 
submitted  to  the  jury.  With  these  exceptions  I  concur 
in  all  that  is  said  in  the  opinion. 
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142         Max  Van  Hall  et  al.,  Appellants,  v.  Peter  Goertz, 
^J  -      Appellee. 

No.  16,421. 
SYLLABUS  BY  THE  COURT. 

1.  Compromise  Tax  Deed — Conveyance  of  Separate  Tracts — 
Consideration  for  Each  Tract,  A  tax  deed  purporting  to  con- 
vey twelve  separate  tracts  was  issued  upon  a  compromise  of 
taxes,  under  the  provisions  of  section  7672  of  the  General 
Statutes  of  1901  (Laws  1893,  ch.  110,  §4).  The  recitals  of 
the  deed  showed  the  amount  for  which  each  tract  had  been 
bid  off  by  the  treasurer  for  the  coimty,  and  of  the  delinquent 
taxes  charged  thereon  for  each  of  several  years  afterward. 
The  amount  for  which  the  assignment  of  all  the  tracts  was 
made  was  stated  in  a  gross  sum,  and  the  amount  of  subse- 
quent taxes  paid  was  also  given  in  a  gross  sum.  The  con- 
sideration stated  was  the  aggregate  of  these  sums.  The  deed 
had  been  of  record  for  more  than  five  years  at  the  time  the 
suit  was  commenced.  It  is  held,  that  the  amount  for  which 
each  tract  was  sold  and  conveyed  may  be  ascertained  from  the 
face  of  the  deed  with  sufficient  certainty  to  satisfy  the  re- 
quirements of  the  statute,  and  that  the  deed  is  not  void  upon 
its  face. 

2.  All  Delinquent  Taxes  Not  Compromised.  Para- 
graph 1  of  the  syllabus  in  Gibson  v.  Cockrum,  81  Kan.  772,  is 
followed. 

3.  Recitals   in    Compromise   Deed   Conveying    Separate 

Tracts.    Other  questions  are  referred  to  but  not  decided. 

Appeal  from  Stanton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

STATEMENT. 

On  October  1,  1888,  Frank  Cessna  was  the  owner  of 
160  acres  of  land,  the  subject  of  this  action.  On  that 
day  he  mortgaged  the  land  to  H.  B.  Buckwalter  to  se- 
cure the  payment  of  a  promissory  note  for  $300,  due  in 
five  years,  with  interest  to  be  paid  semiannually.  On 
January  16,  1902,  a  compromise  tax  deed  was  issued 
purporting  to  convey  the  land,  with  eleven  other  tracts, 
to  John  Plummer,  for  the  delinquent  taxes  of  1893  to 
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1898,  inclusive,  reciting  the  payment  of  the  subsequent 
taxes  of  1899  and  1900  by  the  purchaser.  This  deed 
was  recorded  on  the  day  it  was  made  and  possession 
was  taken  by  the  grantee  under  it.  The  land  was  held 
by  him  and  his  grantees  until  September  2,  1905,  when 
it  was  conveyed  to  the  defendant,  Peter  Goertz,  by  war- 
ranty deed.  Mr.  Goertz  at  once  entered  into  possession, 
improved  the  land,  and  still  holds  it,  claiming  title  in 
fee  simple.  In  the  year  1907  the  plaintiffs.  Van  Hall 
and  Hoffman,  purchased  the  note  and  mortgage  for 
$12.50.  An  assignment  thereon  bore  the  signature  of 
the  mortgagee,  but  the  space  for  the  name  of  the  as- 
signee was  left  blank.  The  note  also  bore  the  indorse- 
ment of  the  name  of  the  payee.  This  action  was  com- 
menced October  2,  1907,  to  foreclose  the  mortgage. 
The  petition  alleges  that  nothing  has  been  paid  upon 
it  and  that  the  mortgagor  has  been  absent  from  Kansas 
since  September  11,  1892.  Cessna  and  other  defend- 
ants, served  by  publication,  made  default.  The  ap- 
pellee, Goertz,  pleaded  the  tax  deed  and  the  convey- 
ances through  which  he  claimed  the  tax  title,  and  his 
possession  under  it.  He  also  pleaded  a  judgment  quiet- 
ing title  in  John  Plummer,  the  fifteen  years  statute  of 
limitations,  a  defense  based  upon  the  laches  of  the 
holders  of  the  mortgage  lien,  and  an  alleged  estoppel 
arising  from  such  laches.  The  mortgagee  died  in  1896. 
The  judgment  was  for  defendant  Goertz,  and  the  plain- 
tiffs appeal. 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  ap- 
pellants ;  Clifford  Histed,  of  counsel. 

C.  M.  Enns,  George  Getty,  and  E.  H.  Madison,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  defense  based  upon  the  tax  deed 
will  first  be  considered.  It  is  contended  that  this  deed 
is  void  upon  its  face  because  it  shows  that  the  taxes  for 
the  year  1899  were  excluded  from  the  compromise  or- 
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der  made  by  the  county  commissioners  and  from  the 
consideration  paid  by  the  assignee.  This  objection  is 
met  by  the  opinion  of  this  court  in  Gibson  v.  Cockrum, 
81  Kan.  772,  where  such  a  deed  with  like  recitals,  which 
had  been  of  record  for  more  than  five  years,  was  held 
not  to  be  void  upon  its  face. 

It  is  also  contended  that  the  deed  is  void  because  it 
fails  to  state  the  separate  amount  for  which  each  tract 
included  in  the  deed  was  assigned  or  conveyed.  The 
deed  clearly  recites  in  separate  statements  the  amount 
of  taxes,  penalties  and  costs  for  the  year  1893,  for 
which  each  tract  was  bid  off  by  the  treasurer  for  the 
county  at  the  tax  sale  of  1894,  and  also  recites  in  sep- 
arate statements  the  amount  of  taxes  charged  upon 
each  tract  for  the  years  from  1894  to  1898,  inclusive. 
The  deed  then  recites : 

"And  whereas  said  land  has  remained  unredeemed 
for  three  years  and  no  person  has  offered  to  purchase 
the  same  for  taxes,  charges  and  interest  thereon;  and 
whereas  the  board  of  county  commissioners  of  said 
county  of  Stanton  did  on  the  8th  day  of  January,  A.  D. 
1901,  by  resolution  of  that  date,  entered  of  record  in 
book  1,  at  page  442,  of  the  records  of  said  board,  per- 
mit and  authorize  the  county  treasurer  of  said  county 
to  execute,  and  the  county  clerk  to  assign,  a  tax-sale 
certificate  of  and  for  said  land  to  John  Plummer,  of 
the  county  of  Fremont,  and  state  of  Colorado,  at  and 
for  the  sum  of  two  hundred  and  thirty  ($230)  dollars, 
for  the  taxes  of  the  years  1893,  1894,  1895,  1896,  1897 
and  1898,  which  said  sum,  to  wit,  two  hundred  and 
thirty  ($230)  dollars,  was  then  and  there,  on  the  3d 
day  of  July,  A.  D.  1901,  paid  to  said  treasurer  by  said 
John  Plummer,  and  thereupon,  on  the  3d  day  of  July, 
A.  D.  1901,  said  treasurer  executed  a  tax-sale  certificate 
for  said  land,  and  said  county  clerk  duly  assigned  all 
the  right,  title  and  interest  of  said  county  in  and  to  said 
land  to  said  John  Plummer;  and  whereas  the  subse- 
quent taxes  of  the  years  1899  and  1900,  amounting  to 
the  sum  of  one  hundred  and  forty-six  ($146.18)  dollars 
and  eighteen  cents,  have  been  paid  by  the  purchaser  as 
provided  by  law;  and  whereas  more  than  the  period  of 
six  months  have  elapsed  since  said  assignment  was 
made  and  neither  the  owner  or  owners  of  said  prop- 
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erty,  his  agents  or  attorneys  has  offered  to  redeem  the 
same: 

"Now,  therefore,  I,  A.  F.  Zink,  county  clerk  of  said 
county,  for  and  in  consideration  of  the  sum  of  three 
hundred  and  seventy-six  ($376.18)  18-100  dollars,  so 
paid  the  treasurer  of  said  county  as  aforesaid,  and  in 
pursuance  of  said  resolution  of  said  board,  and  by  vir- 
tue of  the  statute  in  such  case  made  and  provided,  have 
granted,  bargained  and  sold  and  by  these  presents  do 
grant,  bargain  and  sell  unto  the  said  John  Plummer,  his 
heirs  and  assigns,  the  real  estate  above  described." 

The  statute  gives  to  any  purchaser  at  a  tax  sale  who 
shall  purchase  more  than  one  tract  the  right  to  have  all 
such  tracts  included  in  one  deed,  ''stating  the  amount 
of  tax,  interest  and  penalty  for  which  each  separate 
tract  is  sold  and  conveyed,  the  sum  of  which  separate 
amounts  shall  be  the  gross  or  aggregate  consideration 
of  the  deed."  (Laws  1889,  ch.  248,  §  1 ;  Gten.  Stat. 
1901,  §  7677.)  A  tax  deed  of  record  for  more  than  five 
years  will  not  be  held  void  for  want  of  such  express 
statements  if  the  amounts  for  which  each  tract  was 
sold  and  conveyed  can  be  determined  from  all  the  lan- 
guage used  in  the  deed,  and  in  a  proper  case  this  may  be 
determined  by  proportion  if  the  recitals  afford  a  suffi- 
cient basis  therefor.  (Kessler  v.  Polkosky,  81  Kan. 
69.)  The  amount  of  the  tax  liens  upon  all  the  tracts, 
down  to  and  including  the  year  1898,  may  be  found  by 
adding  the  amounts  for  which  they  were  bid  off  re- 
spectively and  the  taxes  afterward  charged  thereon, 
stated  in  the  deed.  For  all  these  tax  liens  $230  was 
paid,  or  for  each  tract  the  proportionate  part  of  that 
sum  which  the  lien  upon  that  tract  bears  to  the  aggre- 
gate amount  of  the  tax  liens  against  all  the  tracts.  The 
amount  of  the  taxes  for  the  years  1899  and  1900,  paid 
by  the  purchaser,  was  $146.18.  The  part  of  this  amount 
paid  upon  any  tract  will  be  presumed  to  be  in  the 
same  ratio  to  that  amount  that  the  tax  upon  the  same 
tract  for  the  year  1898  is  to  the  aggregate  amount  of 
taxes  upon  all  the  tracts  for  that  year.    Applying  this 
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method  of  computation,  the  amount  for  which  each 
tract  was  sold  and  conveyed  may  be  determined  from 
the  recitals  in  the  deed.  While  the  recitals  in  this  deed 
show  that  the  taxes  so  paid  for  the  two  years,  1899  and 
1900,  were  a  little  more  than  twice  the  taxes  of  1898, 
still  there  is  nothing  to  indicate  that  the  increase  was 
not  uniform  upon  all  the  tracts,  and  it  will  be  presumed 
that  there  was  such  uniformity,  applying  the  rule  of 
liberal  interpretation  adopted  in  Penrose  v.  Cooper, 
71  Kan.  725.    It  was  there  said : 

"Where  a  tax  deed  has  been  of  record  for  more  than 
five  years  it  will  not  be  held  to  be  void  because  of  the 
omission  of  express  recitals  required  by  the  statute,  if 
the  substance  of  such  omitted  recitals  can  be  supplied 
by  inferences  fairly  to  be  drawn  from  statements  else- 
where made  in  the  deed,  by  giving  to  the  language  em- 
ployed a  liberal  interpretation  to  that  end."  (Sylla- 
bus.) 

Applying  these  principles,  and  following  Kessler  v. 
Polkosky,  81  Kan.  69,  and  the  cases  cited  in  the  opinion 
in  that  case,  the  tax  deed  is  not  void  upon  its  face,  and 
must  be  upheld  in  favor  of  the  defendant  in  possession 
claiming  title  under  it. 

It  was  urged  by  the  appellee  in  the  argument  that  an 
assignee  of  a  county  upon  a  compromise  of  taxes  under 
section  7672  of  the  General  Statutes  of  1901  (Laws 
1893,  ch.  110,  §  4)  is  not  a  purchaser  at  a  tax  sale 
within  the  meaning  of  section  7677  of  the  Greneral 
Statutes  of  1901  (Laws  1889,  ch.  248,  §  1) ;  that  the 
reason  for  the  requirement  that  a  statement  of  the 
amount  for  which  each  tract  was  sold  and  conveyed 
shall  be  given  does  not  exist  in  such  a  case  as  this> 
where  the  amount  to  be  paid  is  fixed  by  the  county 
commissioners;  and  that  this  statute  (§  7677)  does  not 
apply  to  a  compromise  deed.  Without  deciding  this 
question,  it  is  held,  under  the  liberal  rule  of  interpreta- 
tion referred  to,  that  the  deed  under  consideration  does 
not  materially  depart  from  these  statutory  require- 
ments. 
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Title  under  the  tax  deed  being  upheld,  it  is  not  neces- 
sary to  consider  the  defenses  based  upon  the  fifteen 
years  statute  of  limitations,  laches  and  estoppel,  and 
former  adjudication. 

The  judgment  is  affirmed. 


Henry  Fuege,  Appellee,  v.  The  Kansas  City  West- 
ern Railway  Company  et  al,  Appellants. 

No.  16,428. 
SYLLABUS  BY  THE  COURT. 

1.  Joint  Wrongdoeks — Injury  to  Employee — Joint  and  Several 
Liability.  A  manufacturing  company  sold  a  machine  to  a 
railway  company,  retaining  the  title  thereto  until  payment 
was  made,  and  undertook  to  furnish  a  competent  engineer  to 
superintend  the  erection  and  installation  of  the  machine  on 
the  railway  company's  premises;  and  the  railway  company 
undertook  to  furnish  employees  to  assist  in  installing  and 
starting  the  machine.  While  the  work  was  in  progress  an 
employee  of  the  railway  company,  acting  under  the  direction 
of  the  engineer  of  the  manufacturing  company,  was  negli- 
gently injured.  Held,  that  the  manufacturing  company  and 
the  railway  company  were  engaged  in  a  joint  operation  and 
there  was  imposed  on  them  the  joint  duty  to  use  due  care 
toward  those  employed  in  the  work,  and  as  an  employee  was 
injured  through  the  omission  or  negligent  performance  of 
that  duty  the  companies  were  guilty  of  a  joint  tort,  upon 
which  arose  a  joint  and  several  liability  to  the  injured  em- 
ployee. 

2.  Personal  Injuries  —  Contributory  Negligence.  Under  the 
facts  in  the  case  it  is  held  that  the  employee  was  not  guilty 
of  contributory  negligence  in  not  adopting  another  and  safer 
method  of  performing  the  task  assigned  to  him. 

Appeal  from  Leavenworth  district  court;  James  H. 
GiLLPATRiCK,  judge.  Opinion  filed  March  12,  1910. 
Affirmed. 
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/.  E.  McFadden,  and  Lathrop,  Morrow,  Fox  &  Moore, 
for  the  appellants ;  H.  L.  Alden,  of  counsel. 

Pierre  R.  Porter,  and  Herbert  W.  Wolcott,  for  the 
appellee ;  Sanrnel  Maker,  ot  counsel. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  Henry 
Fliege  against  the  Kansas  City  Western  Railway  Com- 
pany and  the  General  Electric  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been 
negligently  inflicted  upon  him  by  the  two  companies. 
The  railway  company  purchased  from  the  electric  com- 
pany a  heavy  machine,  called  a  rotary  converter,  which 
was  to  be  installed  at  a  station  on  the  railway  com- 
pany's line,  and  to  that  end  the  electric  company  was 
to  furnish  a  competent  engineer  to  have  charge  of  the 
erection  and  starting  of  the  engine.  The  electric  com- 
pany sent  W.  W.  Ray  to  superintend  the  installation 
and  starting  of  the  machine,  and  the  railway  company 
cooperated  in  the  work  and  furnished  Jeflfers,  its  con- 
sulting engineer,  Fliege  and  others  of  its  employees  to 
assist  Ray  in  the  work.  In  the  course  of  installing  the 
machine  they  were  moving  a  heavy  part  of  it,  called 
the  field  piece,  to  its  place  on  a  metal  bed.  Across  the 
metal  bed  some  heavy  planks  had  been*  placed,  upon 
which  the  field  piece  rested  while  being  moved  to  its 
place.  Ray  and  JefFers  were  on  one  side  of  this  pon- 
derous machine  and  Fliege  and  others  upon  the  oppo- 
site side.  JefFers  suggested  that  it  was  necessary  to 
put  another  block  or  wood  cushion  under  the  field  piece, 
and  Ray  directed  that  it  be  done.  In  obedience  to  the 
order  Fliege  procured  a  scantling  and  was  placing  it 
under  the  heavy  field  piece  when  Ray  and  Jeffers,  who 
were  standing  with  crowbars  on  the  other  side  of  the 
machine,  without  any  notice  pried  the  field  piece  and 
pushed  it  over,  thereby  catching  and  crushing  Fliege's 
hand  before  he  had  time  or  opportunity  to  withdraw  it 
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The  reckless  action  of  Ray  and  JefFers  in  shoving 
this  heavy  machine  over  on  Fliege  when  he  was  under- 
neath and  in  a  position  of  danger,  without  warning  and 
without  reference  to  whether  he  had  executed  the  order 
and  withdrawn  to  a  place  of  safety,  was  a  clear  case  of 
culpable  negligence  on  the  part  of  those  who  had  charge 
of  the  work. 

It  is  contended  by  the  companies  that  Fliege  was 
guilty  of  contributory  negligence  in  failing  to  adopt 
a  safer  method  of  putting  the  block  under  the  machine. 
There  is  nothing  substantial  in  this  contention.  Noth- 
ing in  the  machine  itself  or  its  position  suggested 
danger  to  Fliege.  He  had  a  right  to  assume  that  it 
would  not  be  moved  until  the  cushion  was  placed  and 
he  had  reached  a  position  of  safety,  and  at  least  would 
not  be  moved  without  giving  him  notice.  It  may  be 
that  standing  on  the  other  side  of  the  machine  they 
could  not  see  just  when  Fliege  had  completed  the  task, 
but  that  fact  only  made  the  duty  to  warn  Fliege  more 
obligatory.  Any  method  of  putting  the  timber  under 
the  machine  was  safe  enough  if  the  ordinary  precau- 
tions had  been  taken.  The  only  peril  in  the  case  arose 
from  the  action  of  Ray  and  Jeffers  in  shoving  the  ma- 
chine over  upon  Fliege  while  he  was  under  it  without 
giving  him  warning  and  an  opportunity  to  protect  him- 
self. 

After  insisting  that  the  injury  was  not  the  result  of 
the  negligence  of  either,  each  of  the  appellants  con- 
tends for  itself  that  Fliege  was  not  its  servant  and  if 
the  injury  was  negligently  inflicted  it  was  the  negli- 
gence of  the  other  appellant.  The  railway  company 
contends  that  under  the  contract  the  electric  company 
was  to  furnish  a  competent  engineer  to  superintend 
the  installation  and  erection  of  the  machinery,  and  in 
effect  to  set  up  the  machine  and  turn  it  over  complete  to 
the  railway  company.  It  contends  further  that  Ray 
did  not  represent  the  railway  company,  was  not  sub- 
ject to  its  orders,  and  that  the  employees  of  the  railway 
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company  were  turned  over  to  and  were  in  fact  work- 
ing for  the  electric  company.  On  the  other  hand,  the 
electric  company  insists  that  Ray  was  not  acting  as  its 
employee  when  Fliege  was  injured;  that  he  had  been 
merely  loaned  to  the  railway  company  to  assist  in  in- 
stalling the  machinery  which  that  company  had  pur- 
chased, and  although  he  remained  the  general  servant 
of  the  electric  company  and  was  paid  by  it  he  was 
really  serving  the  railway  company  in  doing  the  work, 
and  that  the  railway  company  must  answer  for  his 
negligence.  The  attitude  of  the  companies  depended 
upon  the  contract  made  in  the  sale  of  the  machine  and 
their  action  under  it.  Some  of  its  provisions  are  ob- 
scure, but,  taken  together,  and  in  the  light  of  other 
evidence  as  to  its  execution,  they  show  that  the  erection 
and  installation  of  the  machine  was  a  joint  undertaking 
and  that  each  was  responsible  for  the  negligence  of  the 
other.  The  electric  company,  which  sold  the  machine 
and  retained  the  title  until  payment  for  it  should  be 
made,  undertook  to  furnish  a  competent  engineer  and 
help  install  the  machine.  This  was  done  for  itself  and 
was  more  than  the  mere  loaning  of  an  employee  to  the 
railway  company.  It  agreed  to  cooperate  in  the  set- 
ting up  of  the  machine.  The  railway  company,  which 
had  purchased  the  machine,  undertook,  among  other 
things,  to  furnish  its  employees,  who  were  to  assist 
the  electric  company  in  installing  the  machine,  and 
these  employees  were  paid  by  itself.  They  acted,  it  is 
true,  under  the  direction  of  Ray,  but  he,  it  appears, 
was  in  fact  a  common  foreman  for  both  companies  in 
installing  the  machine.  Being  a  joint  undertaking, 
and  both  companies  having  cooperated  in  an  act  which 
directly  caused  an  inju.ry  to  Fliege,  they  are  jointly 
and  severally  liable  to  him. 

It  has  been  said  to  be  "well  settled  that  the  law  will 
not  undertake  to  apportion  consequences  between  two 
or  more  persons  jointly  guilty  of  wrongful  conduct 
toward  another,  though  their  contributions  to  the  in- 
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jury  were  in  unequal  degrees  or  from  different  mo- 
tives." (Railway  Co.  v.  Durand,  65  Kan.  380,  383. 
See,  also,  Kansas  City  v.  File,  60  Kan.  157.)  In  Old 
Times  DistiUery  Co.  v.  Zehnder,  21  Ky.  Law  Rep.  753, 
52  S.  W.  1051,  Hoffman,  Ahlers  &  Co.  contracted  to 
make  a  heater  and  place  it  in  a  distillery.  The  fore- 
man of  the  distillery  company  directed  one  of  its  em- 
ployees to  go  and  assist  in  lifting  the  heater  to  its 
place,  and  it  appears  that  the  distillery  company  had 
agreed  to  furnish  men  to  assist  in  putting  the  heater  in 
the  distillery  and  was  to  pay  certain  employees  accord- 
ing to  the  time  employed.  It  was  held  that  the  putting 
of  the  heater  in  the  distillery  was  a  joint  undertaking 
of  the  distillery  company  and  the  makers  of  the  heater, 
and  that  both  parties  were  liable  to  a  servant  of  the 
distillery  company  who  assisted  in  the  work  and  was 
negligently  injured  while  doing  so. 

As  the  appellants  in  this  case  were  engaged  in  a  joint 
operation  there  was  a  joint  duty  imposed  upon  them  to 
use  due  care  toward  Fliege  while  he  was  under  the 
machine;  and  as  he  was  injured  through  the  omission 
or  negligent  performance  of  this  duty  there  was  a  joint 
tort,  upon  which  arose  a  joint  and  several  liability 
against  the  companies.  As  tending  to  support  this 
view,  see  American  Cotton  Co.  v,  Simmons,  39  Tex. 
Civ.  App.  189;  Walton,  Witten  &  Graham  v.  Miller's 
Adm'x  [Va.  1909],  63  S.  E.  458;  Olson  v.  The  Phoenix 
Mfg.  Co.,  103  Wis.  337 ;  Consolidated  Ice  Machine  Co. 
et  al.  V.  Keifer,  134  111.  481 ;  Cleveland,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Gossett  [Ind.  1909],  87  N.  E.  723;  4  Thomp. 
Com.  on  the  Law  of  Neg.  §  5003 ;  6  Thomp.  Com.  on  the 
Law  of  Neg.  §  7435;  1  Cooley,  Torts,  3d  ed.,  p.  223; 
33  Cyc.  726. 

The  case  appears  to  have  been  fairly  submitted  to  the 
jury  as  to  the  liability  of  either  or  both  of  the  com- 
panies for  the  injury  of  the  appellee.  Whether  Fliege 
was  the  servant  of  one  or  both  companies  when  injured, 
and  their  relation  to  him,  depended  not  alone  upon  the 
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contract  but  also  upon  the  manner  in  which  the  con- 
tract was  executed  and  the  conduct  of  the  companies  at 
the  time  of  the  injury.  We  see  no  good  reason  to  com- 
plain of  the  instructions,  and  the  objections  to  rulings 
on  testimony  are  not  deemed  to  be  material. 
The  judgment  of  the  district  court  is  affirmed. 


George  M.  Leslie,  Appellee,  v.  The  Atchison,  Topbka 
&  Santa  Fe  Railway  Company,  Appettant 

No.  16.424. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads  —  Regulations  Imposed  upon  Shipper  to  Whom 
Free  Transportation  Was  Given.  A  cattle  shipper  was  given 
free  transportation  to  accompany  hia  stock,  subject  to  the 
following  restrictions  contained  in  a  signed  contract: 

"We  further  agree  to  specially  observe  the  following  regu* 
lations:  (1)  Remain  in  a  safe  place  in  the  caboose  attached 
to  the  cars  while  the  train  is  in  motio)i.  (2)  Get  on  and  off 
said  caboose  only  while  the  same  is  still  or  stationary.  (3) 
Will  not  get  on  or  be  on  any  freight  car  while  switching  is 
being  or  is  to  be  done  at  stations  or  other  places  or  at  any 
other  time." 

Held,  the  regulations  were  reasonable  and  not  in  contra- 
vention of  law  or  sound  public  policy. 

2. Duty  of  Shipper  to  Comply  with  Conditions  of  the 

Contract,  A  cattle  shipper  using  such  transportation  must 
regfulate  his  conduct  at  stopping  places  by  his  contract,  and 
hence  is  obliged  to  ascertain  and  know  whether  he  has  time 
to  examine  his  stock  and  return  to  his  place  in  the  caboose 
before  the  train  proceeds  on  its  journey. 

8.  Injury  to  Shipper — Passenger  or  Licensee — Waiver  of 

Conditions  of  the  Contra^st,  A  cattle  shipper  using  transpor- 
tation of  the  character  described  completed  an  examination  of 
his  stock  at  a  station  just  as  the  train  commenced  to  move. 
The  caboose  was  some  twenty  cars  to  the  rear.  He  started  to 
walk  toward  the  caboose,  when  the  conductor  told  him  he  had 
better  get  on,  that  the  train  would  be  going  so  fast  by  the 
time  the  caboose  got  there  he  could  not  get  on.  He  then 
climbed  the  ladder  of  a  freight  car,  and  before  he  reached 
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the  top  was  raked  off  by  a  water  crane  overhanging  the  track. 
Held,  the  conditions  of  the  contract  were  waived,  that  he  was^ 
not  a  mere  licensee,  and  that  the  carrier  is  liable  in  damages 
for  the  injuries  he  sustained. 

4.  Contributory  Negligence  of  a  Passenger.    Under  the 

circumstances  of  this  case  it  is  held,  that  the  question  whether 
the  shipper  referred  to  was  guilty  of  contributory  n^ligence 
was  one  for  the  jury  to  decide. 

Appeal  from  Reno  district  court;  Peter  J.  Galle,. 
judge.    Opinion  filed  March  12, 1910.   Aflarmed. 

William  R.  Smith,  0.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  appellant. 

Frank  L.  Martin,  and  Warren  H.  White,  for  the  ap- 
peUee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  The  plaintiff  recovered  damages  for  per- 
sonal injuries  occasioned  by  the  defendant's  negligence, 
and  the  defendant  appeals.  The  plaintiff  shipped  a  car- 
load of  cattle  over  the  defendant's  road  from  Abby- 
ville,  Kan.,  to  Kansas  City,  Mo.  He  accompanied  the 
cattle,  riding  on  a  pass,  subject  to  the  following,  among 
other,  restrictions  contained  in  a  signed  contract : 

"We  further  agree  to  specially  observe  the  following 
regulations:  (1)  Remain  in  a  safe  place  in  the  ca- 
boose attached  to  the  cars  while  the  train  is  in  motion. 
(2)  Get  on  and  off  said  caboose  only  while  the  same  is 
still  or  stationary.  (3)  Will  not  get  on  or  be  on  any 
freight  car  while  switching  is  being  or  is  to  be  done  at 
stations  or  other  places  or  at  any  other  time." 

When  the  train  reached  Strong  City  the  plaintiff 
alighted  to  inspect  his  cattle.  Before  he  could  reach 
the  car  containing  the  cattle  it  had  been  taken  to  a  dis- 
tant part  of  the  yards  to  accomplish  some  necessary 
switching.  He  waited  until  the  car  was  returned,  ex- 
amined the  cattle,  and  just  after  he  finished  the  exam- 
ination observed  the  train  was  in  motion.  He  started 
toward  the  caboose,  which  was  some  twenty  cars  away,. 
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when  either  the  conductor  or  a  brakeman  told  him  he 
had  better  get  on — ^that  the  train  would  be  going  so  fast 
by  the  time  the  caboose  got  there  he  could  not  get  on. 
His  recollection  was  that  it  was  the  conductor  who 
spoke.  At  this  time  the  train  was  moving  eastward  on 
the  main  track,  and  the  plaintiff  was  standing  between 
that  track  and  a  passing-track  south  of  it.  While  wait- 
ing for  the  return  of  his  car  of  cattle  he  had  been  con- 
versing with  a  friend  who  was  leaving  the  train  at 
Strong  City,  and  looking  eastward  he  noticed  a  water 
crane  standing  between  the  two  tracks,  several  car- 
lengths  away.  The  crane  was  adjusted  to  serve  engines 
on  either  track,  and  he  remembers  that,  at  the  time,  it 
was  standing  "angling  to  the  northwest  a  little,  and 
about  half  way  between  a  horizontal."  Immediately 
after  receiving  the  conductor's  admonition  the  plaintiff 
mounted  the  ladder  of  a  freight  car,  and  when  he  had 
ascended  far  enough  that  his  head  and  shoulders  were 
above  the  eaves  of  the  car  he  stopped  and  turned  partly 
around  to  the  southwest  to  say  good-by  to  his  friend. 
At  this  moment  the  crane  struck  him  and  he  was 
knocked  to  the  ground  and  severely  injured.  While 
the  plaintiff  was  hanging  on  the  side  of  the  car  the  en- 
gineer of  an  engine  on  the  passing-track,  moving  up  to 
the  crane  to  take  water,  saw  the  plaintiff  was  giving 
no  heed  to  the  crane  and  shouted  a  warning  to  him. 

The  jury  returned  special  findings  of  fact,  among 
which  are  the  following : 

"Ques.  Did  plaintiff  climb  up  on  the  ladder  at  the 
side  of  the  car  after  the  train  on  the  main  line  started 
east?   Ans.  Yes. 

"Q.  At  the  time  he  climbed  up  on  the  ladder  was 
there  anything  to  hinder  him  from  seeing  the  crane 
between  the  tracks?    A.  No. 

"Q.  Before  plaintiff  attempted  to  get  on  the  train 
was  there  anything  to  hinder  [him]  from  seeing  the 
crane  between  the  tracks?    A.  No. 

"Q.  How  far  from  the  crane  was  plaintiff  at  the 
time  he  attempted  to  get  on  the  train?  A.  Six  or  eight 
car-lengths. 
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"Q.  Where  was  plaintiff  standing  prior  to  his  at- 
tempting to  get  on  the  train?    A.  Between  the  tracks. 

"Q.  Who,  if  anyone,  was  he  talking  to  at  that  time? 
A.  No  one. 

"Q.  Did  the  plaintiff  before  attempting  to  get  onto 
the  train  see  the  water  crane?    A.  Yes. 

"Q.  State  whether  or  not  plaintiff  looked  in  a  south- 
west direction  after  he  got  up  on  the  ladder  of  the  car. 
A.  Yes. 

"Q.  Which  way  was  plaintiffs  face  turned  at  the 
time  the  train  approached  the  crane?    A.  Southwest. 

"Q.  Was  he  looking  for  comrades  south  and  west  of 
him  at  the  time  he  was  struck?    A.  Yes. 

"Q.  Was  he  shouting  good-by  to  his  friends  at  the 
time  the  water  crane  struck  him?    A.  Yes. 

"Q.  How  far  from  the  top  of  the  car  was  plaintiff 
at  the  time  he  was  struck?  A.  Head  and  shoulders 
above  the  eaves  of  the  car. 

"Q.  At  the  time  he  was  struck  was  he  climbing  up 
the  side  of  the  car  or  had  he  stopped  for  some  purpose? 
A.  Had  stopped. 

"Q.  Was  J.  H.  Shock  engineer  of  the  locomotive  on 
the  passing-track?    A.  Yes. 

"Q.  Did  he  see  plaintiff  when  he  was  hanging  on  at 
the  side  of  the  car?    A.  Yes. 

"Q.  Did  he  see  that  plaintiff  was  not  looking  at  the 
crane  between  the  tracks?    A.  Yes. 

"Q.  Did  he  shout  to  plaintiff  to  look  out  for  the 
crane?    A.  Yes. 

"Q.  For  what  distance  did  plaintiff  hang  onto  the 
side  of  the  moving  car?    A.  Six  or  eight  car-lengths. 

*'Q.  Was  the  main  line  track  eastward  perfectly 
straight  at  the  locality  where  plaintiff  was  injured? 
A.  Yes. 

"Q.  Was  the  passing-track  straight?    A.  Yes. 

"Q.  How  many  car-lengths  west  of  plaintiff  was  the 
caboose  at  the  time  he  attempted  to  get  on?  A.  About 
twenty  cars. 

"Q.  Was  the  caboose  at  the  west  end  of  the  east- 
bound  train?    A.  Yes. 

"Q.  Did  the  plaintiff  make  any  attempt  to  get  on  the 
caboose  of  said  train?    A.  Yes. 

"Q.  How  long  was  plaintiff  talking  with  his  friends 
before  the  train  pulled  out  on  the  main  east-bound 
track?   A.  About  ten  minutes. 

"Q.    Was  there  an5rthing  to  prevent  plaintiff  from 
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walking  down  to  the  caboose  before  it  started?  A. 
Yes. 

"Q.  If  there  was  any  obstruction  mention  what  it 
was.    A.  Waiting  to  look  after  his  stock. 

"Q.  Did  plaintiff  ask  anybody  to  stop  the  train  when 
it  was  passing?   A.  No. 

''Q.  Did  the  engine  which  was  drawing  the  train  on 
which  plaintiff's  cattle  were  being  transported  take 
water  at  Strong  City?    A.  Yes. 

"Q.  How  long  did  it  take  defendant  to  set  out  the 
cars  and  take  water,  and  get  ready  to  start  on  with  the 
train,  on  the  main  line?    A.  About  twenty  minutes. 

''Q.  If  plaintiff  had  been  looking  toward  the  crane 
between  the  tracks,  would  he  have  seen  it  before  he  got 
to  it?    A.  Yes. 

"Q.  If  he  had  held  his  body  close  to  the  side  of  the 
car  would  the  crane  have  struck  him?    A.   Yes. 

"Q.  If  he  had  jumped  off  the  side  of  the  car  would 
the  crane  have  struck  him?    A.    No. 

**Q.  How  fast  was  the  defendant's  train  going  at 
the  time  the  plaintiff  got  onto  tne  side  of  the  car?  A. 
Just  started." 

The  defendant  claims  it  owed  no  duty  to  the  plaintiff 
except  to  avoid  wanton  injury  to  him,  that  he  assumed 
the  risk,  and  that  he  was  himself  guilty  of  negligence 
contributing  to  his  injury.  Error  is  assigned  on  the 
giving  and  refusing  of  instructions,  but  in  view  of  the 
plaintiff's  admissions  and  the  findings  of  fact  the  mat- 
ter of  instructions  is  no  longer  of  consequence.  The 
controlling  facts  are  now  beyond  dispute,  and  this 
court  can  apply  the  law  to  them. 

The  contract  was  intended  to  promote  the  plaintiffs, 
safety,  was  reasonable  in  its  terms,  and  did  not  contra- 
vene either  the  law  or  sound  public  policy.  Having 
undertaken  to  accompany  the  cattle  under  the  condi- 
tions expressed  in  the  contract  the  plaintiff  was  bound 
to  observe  them.  (Ft.  S.  W.  &  W.  Rly.  Co.  v.  Sparks, 
55  Kan.  288.) 

When  the  plaintiff  undertook  to  make  an  inspection 
of  his  cattle  at  Strong  City  he  was  bound  to  order  his 
conduct  so  that  he  could  comply  with  the  conditions  of 
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his  pass.  He  was  obliged  to  ascertain  and  know 
whether  he  had  time  to  examine  his  cattle  and  return 
to  his  place  in  the  caboose  before  the  train  started  on 
its  journey.  If  this  were  not  true  the  carrier's  control 
over  the  movements  of  a  stock  train  would  be  surren- 
dered to  the  shippers  accompanying  it.  The  plaintiff, 
therefore,  was  at  fault  when  he  found  himself  stand- 
ing on  the  ground  twenty  car-lengths  from  the  caboose 
and  the  train  in  motion.  At  this  point,  however,  the 
conductor  intervened,  and  the  difficult  legal  question 
is,  What  was  the  effect  of  the  conductor's  statement 
on  the  rights  of  the  parties? 

The  case  is  different  from  that  of  Railroad  Co.  v. 
Green,  60  Kan.  289,  in  which  the  trainmen  had  infor- 
mation that  the  passenger  was  riding  in  a  freight  car 
and  not  in  the  caboose.  There  the  passenger  deliber- 
ately took  the  chances  with  the  knowledge  of  the  peril, 
and  the  trainmen  simply  did  not  interfere.  The  case 
is  also  different  from  that  of  A.  T.  &  S.  F.  Rid.  Co.  v. 
lAndley,  42  Kan.  714.  There  a  shipper  took  a  position 
of  danger  on  top  of  a  car  in  obedience  to  a  direction  of 
the  conductor.  The  purpose  was  to  assist  in  giving 
signals  and  not  to  look  after  stock,  and  the  court  held 
the  risk  was  voluntarily  assumed.  Here  the  plaintiff 
was  not  called  on  by  the  conductor  to  engage  in  a  for- 
eign enterprise.  What  the  conductor  said  related  to 
a  subject  specifically  covered  by  the  contract  for  trans- 
portation. 

A  majority  of  the  court  are  of  the  opinion  that  the 
conductor,  who  was  in  charge  of  the  train  and  its 
passengers  and  was  acting  for  the  company,  waived 
the  conditions  of  the  pass  by  telling  the  plaintiff  he  had 
better  get  on  the  moving  train  without  waiting  for  the 
caboose  to  come  up,  that  the  plaintiff  had  the  rights  of 
a  passenger  while  complymg  with  the  conductor's  in- 
vitation, direction,  admonition,  or  whatever  it  may  be 
called,  and  consequently  that  the  defendant  was  bound 
to  afford  the  plaintiff  an  opportunity  to  reach  the  ca- 
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boose  without  the  hazard  of  being  raked  off  the  train 
by  overhanging  structures.  He  was  assuming  the  risk 
of  being  left  behind  by  walking  toward  the  approach- 
ing caboose.  He  would  not  have  been  on  the  side  of 
the  car  except  for  the  conductor.  Since  the  conductor 
was  responsible  for  his  being  in  an  exposed  position 
the  defendant  was  bound  to  protect  him. 

The  plaintiff's  means  of  observation  while  he  was 
ascending  the  ladder  on  the  side  of  the  moving  car 
were  limited.  His  notice  of  the  crane  had  been  inci- 
dental. He  was  obliged  to  give  close  attention  to  the 
act  of  climbing.  He  came  in  range  of  the  protruding 
portion  of  the  crane  only  by  the  composite  movement 
of  climbing  and  gomg  forward.  Granting  he  was 
bound  to  observe  his  surroundings  and  to  see  the  crane 
as  he  approached  it,  it  was  difficult  for  him  to  deter- 
mine whether  it  actually  portended  danger  until  he 
reached  it.  Being  a  passenger,  he  was  not  bound  to 
anticipate  danger.  Whether,  on  the  whole,  his  conduct 
was  that  of  a  reasonably  prudent  man  was  a  question 
for  the  jury  to  determine,  and  the  verdict  that  he  was 
not  guilty  of  contributory  negligence  is  conclusive. 

Mr.  Justice  Porter,  Mr.  Justice  Graves  and  the 
writer  are  of  the  opinion  the  contract  governed  the 
plaintiff  all  the  time.  He  was  responsible  for  his  pre- 
dicament and  had  deprived  himself  of  the  right  to 
board  the  train.  The  caboose  was  in  motion  and  he 
was  not  at  a  safe  place  inside  of  it.  The  plaintiff  was 
expecting  to  catch  the  moving  caboose  in  violation  of 
his  contract.  He  was  walking  toward  the  rear  of  the 
train  for  that  purpose.  The  chances  were  he  would 
get  left  and  get  hurt  at  the  same  time.  The  conductor 
saw  the  situation  and  told  him  he  had  better  get  on 
where  he  was  because  the  caboose  would  be  moving 
too  rapidly  when  it  came  up.  This  act  of  the  conductor 
did  not  abrogate  the  written  contract  and  substitute 
another,  changing  all  the  duties  and  liabilities  of  the 
parties.  While  mounting  the  ladder  of  the  moving 
freight  car  the  plaintiff  was  a  mere  licensee,  volun- 
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tarily  in  a  place  of  danger,  just  as  he  would  have  been 
had  he  responded  to  an  invitation  of  the  conductor  to 
come  up  out  of  the  caboose  and  ride  on  top  of  the  train. 
The  defendant  owed  him  no  duty  except  not  to  injure 
him  wantonly.  In  any  event,  when  the  plaintiff  took 
an  unusual  way  of  reaching  his  proper  place  on  the 
train  he  was  bound  to  make  diligent  use  of  all  his 
faculties  to  avoid  danger.  His  pass  charged  him  with 
notice  that  it  was  unsafe  to  ride  ansrwhere  except  in 
the  caboose,  and  he  had  seen  the  crane  and  marked  its^ 
position.  There  is  no  evidence  of  difflculty  experienced 
in  apprehending  danger  from  the  crane.  The  plaintiff 
did  not  look  at  all.  He  heedlessly  chose  the  rate  of 
speed  for  his  ascent  of  the  ladder,  and  when  he 
reached  the  only  place  where  he  could  be  hurt  he 
stopped,  turned  his  back  toward  the  crane  and  aban- 
doned himself  to  civilities  toward  the  friend  he  waa 
leaving.  Therefore  he  was  guilty  of  contributory  neg- 
ligence. However,  for  the  reasons  stated,  the  judgment 
of  the  district  court  is  aflSrmed. 
BURCH,  Porter,  Graves,  JJ.,  dissenting. 
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Marcel  Duphorne,  Appellant,  v.  M.  L.  Moore,  ^ ^i 

Appellee. 

No.  16.426. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Validity — Publication  Service — Willfully  False 
Affidavit.  A  judgment  based  upon  a  willfully  false  affidavit 
for  service  by  publication  is  not  absolutely  void. 

2.  Vacation — Fraud — Limitation  of  Action.     An  action 

to  set  aside  a  judgment  because  it  is  based  upon  such  an  affi- 
davit is  one  for  relief  on  the  ground  of  fraud,  and  is  required 
to  be  brought  within  two  years  after  the  actual  or  con- 
structive discovery  thereof. 

8. Record  of  Fraudulent  Judgment  is  Notice  to  a  Pur- 

chaser.     One  who  pu]:chase8  land  while  the  records  of  the 
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district  court  of  the  county  in  which  it  is  situated  show  a 
judgment  annulling  the  title  of  the  grantor,  which  is  fair  on 
its  face  but  in  fact  voidable  because  based  on  a  willfully  false 
affidavit  for  service  by  publication,  must  be  deemed  to  have 
notice  from  that  time  of  the  perpetration  of  the  fraud. 

Appeal  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

J.  G,  CampbeU,  and  Ray  Campbell,  for  the  appellant. 

R,  L.  Holmes,  and  Charles  G.  Yankey,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  The  Walton  Loan  Company,  a  Kansas 
corporation,  owned  a  tract  of  land  in  Kearny  county. 
C.  H.  Puckett,  having  a  tax  deed  thereto,  brought  an 
action  in  that  county  to  quiet  title,  making  service 
upon  the  company  by  publication,  in  virtue  of  an  affi- 
davit stating  that  its  officers  had  departed  from  the 
state  and  could  not  be  found.  Judgment  was  rendered 
on  June  23, 1903,  as  prayed  in  the  petition.  On  June  24, 
1905,  the  company  executed  a  deed  for  the  land  to 
Marcel  Duphome.  On  March  20,  1908,  Duphome  be- 
gan an  action  in  Kearny  county  against  M.  L.  Moore, 
•who  had  acquired  the  interest  of  Puckett,  asking  re- 
lief against  the  judgment  on  the  ground  that  the  affi- 
davit for  service  by  publication  was  not  only  false,  but 
was  made  fraudulently  and  in  bad  faith.  A  demurrer 
to  his  petition  was  sustained,  and  he  prosecutes  error. 
In  Davis  v.  Land  Co.,  76  Kan.  27,  where  it  was  held 
that  a  judgment  resting  upon  publication  summons 
could  not  be  vacated  on  motion  after  five  years  merely 
upon  a  showing  that  the  affidavit  on  which  it  was  based 
was  untrue  in  fact,  a  distinction  was  suggested  be- 
tween the  situation  there  presented  and  that  arising 
where  the  affidavit  was  willfully  false.  The  distinc- 
tion is  manifestly  sound.    (See  Durilap  v.  Steere,  92 
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Cal.  344,  and  the  cases  cited  in  a  note  thereto  in  16 
L.  R.  A.  361.)  But  even  a  judgment  based  upon  per- 
jured testimony  that  the  defendant  can  not  be  per- 
sonally served  is  not  an  absolute  nullity.  Its  condi- 
tion is  not  the  same  as  though  there  had  been  no 
service  whatever.  The  false  affidavit  challenges  the 
attention  of  the  court.  The  court  in  effect  makes  a 
finding  of  fact  upon  the  strength  of  it,  and  acts  upon 
such  finding  in  rendering  judgment.  Whatever  rem- 
edies the  defendant  may  have  to  redress  the  wrong  done 
him,  he  can  not  safely  ignore  the  record  made  against 
him.  It  binds  him  until  corrected  in  some  proper  and 
timely  proceeding. 

"Every  judgment,  whether  obtained  through  fraud 
or  not,  is  valid  and  binding  and  conclusive  as  to  all 
parties  thereto,  and  their  privies,  until  reversed,  va- 
cated, set  aside,  or  perpetually  enjoined  by  some  pro- 
ceeding instituted  directly  for  that  purpose.  .  .  . 
A  judgment  that  merely  ought  to  be  nullified  is  still  a 
judgment."  (Simpson  v.  Kimberlin,  12  Kan.  579,  588, 
589.) 

(See,  also,  the  discussion  in  McCormick  v.  McCor- 
mick,  ante,  p.  31,  and  the  cases  there  cited.) 

It  follows  from  the  principle  stated  that  Duphome 
could  not  maintain  an  action  to  quiet  his  title  to  the 
land  by  removing  a  cloud  cast  thereon  by  the  Puckett 
judgment.  He  was  not  entitled  to  a  decree  declaring 
that  there  had  never  been  such  a  judgment.  All  he 
could  rightfully  ask  was  that  the  judgment  should  be 
annulled  because  it  had  been  procured  by  imposition 
practiced  upon  the  court.  Viewed  in  that  aspect,  his 
action  was  one  for  relief  on  the  ground  of  fraud  and 
was  required  to  be  brought  within  two  years  after  its 
discovery.  (Civ.  Code,  §  18,  subdiv.  3;  Gen.  Stat.  1901, 
§  4446,  subdiv.  3.)  For  the  purpose  of  setting  the  stat- 
ute of  limitation  in  operation  the  fraud  is  deemed  to  be 
discovered  whenever  it  is  discoverable  by  the  exercise 
of  the  diligence  reasonably  to  be  expected  of  one  in  the 

11—82  KAN. 
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position  of  the  person  defrauded,  under  all  the  circum- 
stances. (25  Cyc.  1186;  19  A.  &  E.  Encycl.  of  L.  251.) 
The  existence  of  a  public  record  showing  facts  dis- 
closing a  fraud,  the  perpetrator  of  which  sustains  no 
fiduciary  relation  to  the  victim,  is  deemed  to  impute 
knowledge  thereof  to  anyone  who  in  the  exercise  of 
reasonable  care  for  his  own  protection  would  be  led  to 
examine  it.  (25  Cyc.  1190;  19  A.  &  E.  Encycl.  of  L. 
251.) 

"Th6  language  employed  in  the  statute,  'until  dis- 
covery of  the  fraud,*  does  not  mean  until  the  party 
complaining  had  actual  knowledge  of  the  fraud  alleged 
to  have  been  committed,  but  that  constructive  notice 
of  the  fraud  is  sufficient  to  set  the  statute  in  motion, 
even  though  there  is  no  actual  notice;  that  where  the 
means  of  discovery  lie  in  public  records  required  by 
law  to  be  kept,  involving  the  very  transaction  in  hand, 
and  the  interests  of  the  parties  to  the  litigation,  the 
public  records  themselves  are  sufficient  notice  of  the 
fraud  to  set  the  statute  in  motion."  (Black  v.  Black, 
64  Kan.  689,  704.) 

"Constructive  discovery  resulting  merely  from  a 
statute,  under  such  circumstances  that  the  aggrieved 
person,  although  actually  diligent,  has  no  reasonable 
opportunity  to  learn  of  the  facts  constituting  the  fraud, 
may  not  be  sufficient  to  set  the  statute  in  operation,  but 
constructive  discovery  resulting  from  his  failure  to  b€ 
diligent  when  diligence  would  have  disclosed  the  fraud 
practiced  upon  him  will  always  do  so."  {Donaldson  v. 
Jacobitz,  67  Kan.  244,  247.) 

Perhaps  the  Walton  Loan  Company,  if  it  had  con« 
tinned  to  own  the  land  in  ignorance  of  the  judgment 
for  more  than  two  years,  might  have  maintained  such 
an  action  as  the  present,  for,  however  public  the  record 
may  have  been,  no  especial  occasion  arose  for  its  in- 
spection until  a  change  of  title  took  place.  But  when 
Duphorne  became  a  purchaser  reasonable  diligence 
certainly  required  him  to  search  such  records  of  the 
county  as  affected  titles  to  real  estate,  including  those 
of  the  district  court    Such  an  examination  would  have 
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revealed  the  judgment  annulling  his  grantor's  title. 
Knowing  of  this  he  must  necessarily  know  either  that 
he  was  taking  nothing  by  his  deed  or  that  the  judg- 
ment, though  fair  on  its  face,  had  been  fraudulently 
obtained.  With  such  knowledge  he  must  be  supposed 
to  have  regarded  his  own  title  as  good  and  the  judg- 
ment as  invalid.  Notice  of  the  record  was  therefore 
tantamount  to  notice  of  the  fraud.  By  failing  to  act 
within  two  years  after  being  affected  with  such  notice 
he  lost  his  right  to  the  remedy  here  invoked. 
The  judgment  is  afflrmed. 


J.  D.  Lewis,  AppeUee,  y.  The  Barton  Salt  Company, 
Appellant 

No.  16,426. 
SYLLABUS  BY  THE  COURT. 

1.  "PacTORY  Act" — Assumption  of  Risk — Contributory  Negli- 
g&nee.  The  "factory  act"  (Laws  1903,  ch.  356)  excludes  the 
defense  of  assumed  risk,  but  do^  not  exclude  the  defense  of 
contributory  negligence. 

2.  Master  and  Sertant — Injury  to  Employee — Statutory  Duty 
of  Master — Contributory  Negligence.  The  questions  whether 
it  was  practicable  to  safeguard  the  pans  and  whether  the 
plaintiff  was  guilty  of  contributory  negligence  presented  issues 
of  fact,  which  were  determined  by  the  v^dict  on  conflicting 
evidence.  The  verdict  was  approved  by  th6  trial  court,  and  we 
can  not  weigh  the  evidence  here. 

Appeal  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  March  12,  1910.    Affirmed. 

WiUiam  Warner,  O.  H.  Dean,  W.  D.  McLeod,  H.  C. 
Timmonds,  H.  M.  Langworthy,  0.  C.  Mo$man,  J.  S. 
Simmons,  and  A.  W.  Tyler,  for  the  appellant. 

W.  G.  FairchUd,  for  the  appellee;  H.  S.  Leuna,  of 
counsel. 
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The  opinion  of  the  court  was  delivered  by 

Smith,  J, :  This  action  was  brought  under  the  fac- 
tory act  (Laws  1903,  ch,  356),  by  Lewis,  an  employee, 
to  recover  damages  for  personal  injuries  received  by 
reason  of  the  alleged  failure  of  the  employer  to  safe- 
guard a  salt  pan  upon  which,  it  is  conceded,  it  became 
necessary  for  the  plaintiff  to  ascend  to  adjust  the  ma- 
chinery in  the  course  of  his  employment. 

In  addition  to  the  allegation  that  the  defendant  failed 
to  furnish  the  salt  pans  with  proper  guards  and  plat- 
forms to  avoid  injury  to  the  employees,  the  petition  al- 
leged that  on  the  night  the  accident  occurred  the  room 
containing  the  salt  pans  was  insufficiently  ventilated 
to  carry  off  the  steam,  and  insufficiently  lighted  to  en- 
able the  plaintiff  to  see  and  protect  himself  from  the 
dangers  incident  to  his  duties.  This  matter  of  ventila- 
tion and  lighting  is  pleaded,  so  the  plaintiff  claims,  as 
a  duty  imposed  by  the  factory  act,  that  the  pans  may  be 
"properly  and  safely  guarded."  (Laws  1903,  ch.  356, 
§4.)  The  defendant  construes  this  allegation  as  the 
assertion  of  a  common-law  liability,  independent  of 
the  statute,  and  in  its  answer  alleged  assumption  of 
risk  and  contributory  negligence.  On  motion  of  the 
plaintiff  the  court  struck  out  of  the  answer  the  defense 
of  assumption  of  risk,  and  this  ruling  is  assigned  as 
error. 

Whether  the  alleged  lack  of  ventilation  or  of  light  be 
regarded  as  a  comition-law  or  as  a  statutory  ground  of 
damage  is  immaterial  in  this  case,  as  the  evidence  sup- 
ports no  cause  of  action  on  either  of  these  grounds. 
The  situation  disclosed  by  the  evidence  tends  rather  to 
show  that  it  was  impracticable  so  to  ventilate  the  room 
on  the  cold  night  in  question  as  to  dispel  the  steam 
arising  from  the  five  great  pans  of  boiling  brine,  or  to 
provide  any  light  which  would  penetrate  the  steam, 
than  to  show  the  opposite.  The  error,  then,  if  it  was 
error,  was  not  prejudicial  to  the  defendant. 
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The  case  was  evidently  decided  by  the  court  and 
jury  as  one  arising  purely  under  the  factory  act.  Un- 
der that  act  assumed  risk  is  not  a  permissible  defense. 
The  prime  object  of  the  statute  is  to  deter  employers 
from  unnecessarily  exposing  their  employees  to  danger, 
even  where  the  danger  is  apparent  and  where  employ- 
ment is  accepted  or  is  continued  under  such  circum- 
stances that  the  common  law  imputes  knowledge  of  the 
danger  to  the  employee  and  consequently  an  assumption 
of  the  risk.  (Fowler  v.  Enzenperger,  77  Kan.  406; 
Manufacturing  Co.  v.  Bloom,  76  Kan.  127.) 

The  statute  does  not  exclude  the  defense  of  contribu- 
tory negligence.  (Brick  Co.  v.  Stark,  77  Kan.  648; 
Madison  v.  Clippinger,  74  Kan.  700.)  It  devolves  upon 
the  defendant,  however,  to  plead  and  to  establish  this 
defense,  and  whether  it  is  established  by  the  evidence 
is  a  question  of  fact  for  the  jury.  The  defendant  in- 
sists that  the  plaintiff's  own  testimony  shows  that  he 
voluntarily  undertook  to  perform  the  duty  imposed 
upon  him  in  a  manner  which  he  knew  to  be  very  dan- 
gerous, when  he  also  knew  that  another  method  was 
much  safer.  To  a  degree  the  plaintiff's  evidence  sup- 
ports this  contention.  But  there  was  also  testimony  of 
the  plaintiff  and  other  witnesses  that  he  performed 
the  task  in  the  customary  way,  and  under  such  evidence 
it  can  not  be  said,  as  a  proposition  of  law,  that  the  in- 
jury was  caused  by  his  own  want  of  care,  but  all  these 
matters  are  for  the  consideration  of  the  jury.  (See 
Cummings  v.  Railroad  Co.,  68  Kan.  218;  Brick  Co.  v. 
Stark,  supra;  Railroad  Co.  v.  Morris,  76  Kan.  836.) 
"To  be  unsafe  a  method  must  be  such  that  a  reasonably 
prudent  man  would  not,  under  all  the  circumstances, 
adopt  it."  (Brinkmeier  v.  Railway  Co.,  69  Kan.  738, 
745.)  We  conclude  that  the  court  did  not  err  in  re- 
fusing to  instruct  the  jury  to  return  a  verdict  for  the 
defendant. 

No  material  error  is  found  in  the  rulings  admit- 
ting or  excluding  evidence  offered.    We  think  the  evi- 
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dence  produced  by  the  plaintiff,  considered  in  the  most 
favorable  light  to  him,  as  the  jury  had  the  right  to 
consider,  was  sufficient  to  sustain  the  finding — ^neces- 
sarily involved  in  the  general  verdict — ^that  it  was  prac- 
tical to  place  a  small  platform  over  the  salt  pans  to 
safeguard  the  employees  from  just  such  accidents  as 
befell  the  plaintiff  in  this  case ;  that  the  failure  to  have 
such  a  platform  so  placed  rendered  the  defendant  re- 
sponsible for  the  damages  sustained;  and  that  bis 
right  to  recover  was  not  defeated  by  contributory  neg- 
ligence on  his  part. 

An  interesting  question,  whic|i,  it  is  believed,  has  not 
heretofore  been  presented  to  this  court,  is  r^sed  by 
comparing  instructions  numbered  3  and  4,  given  by  the 
court.    Instruction  No.  3  reads: 

"I  instruct  you  that  to  entitle  the  plaintiff  to  recover 
in  this  action  be  must  establish  by  a  preponderance  of 
the  evidence  that  the  defendant  failed  to  have  the  vats 
and  pans  in  his  salt  manufacturing  establishment 
safely  guarded,  and  that  it  was  practicable  to  have  said 
vats  safeguarded  as  required  by  the  above  statute. 
The  plaintiff  must  further  establish  by  a  preponderance 
of  the  evidence  that  the  absence  of  the  safeguards  com- 
plained of  was  the  direct  and  proximate  cause  of  plain- 
tiff *s  injury,  or  directly  contributed  thereto.  If  the 
plaintiff  establishes  these  facts,  by  a  preponderance  of 
the  evidence,  then  the  plaintiff  would  be  entitied  to 
recover  4Amages,  unless  you  should  further  find  that 
the  plaintiff  was  guilty  of  contributory  negligence." 

In  instruction  No.  4  the  court  told  the  jury  that  the 
plaintiff  could  not  recover  if  his  own  negligence  con- 
tributed to  his  injury.  The  defendant  contends  that 
instruction  No.  3  is  erroneous  and  confusing,  in  that  it 
is  thereby  held  liable  only  if  its  neglig^ice  contributed 
to  the  injury,  unless  the  plaintiff's  negligence  contrib- 
uted thereto,  and  that  the  evidence  suggests  no  con- 
tributing cause,  unless  it  be  the  plaintiff's  negligence. 
It  is  true  negligence  as  "contributory"  only  implies  a 
supplemental  cause — something  else  that  also  contribu- 
ted to  the  effect.    The  ingenious  argument  can  not  avail 
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the  defeodaiit.  If  ccNDclusive  at  all,  it  is  that  instruc- 
tkm  No.  4  and  not  No.  3  i»  erroneous,  as  the  statute 
expressly  provides  that  it  shall  be  sufficient  in  the  first 
instance  to  establish  liability  to  prove  that  the  failure 
of  the  employer  to  comply  with  the  law  contributed  to 
the  injury.  A  prima  facte  case,  not  rebutted,  compels 
a  judgment.  Proof  that  the  plaintiff  was  also  guilty  of 
negligence  whidi  contributed  to  the  injury  does  not 
rebut  the  fact  of  the  employer's  failure  to  comply  with 
the  statute.  The  statute,  then,  fairly  admits  of  a  con- 
struction which  would  exclude  contributory  negligence 
as  a  defense  as  well  as  aasumed  risk,  but  does  not  do 
so  expressly,  and  the  courts  have  presumed  that  such 
was  not  the  intent  and  have  permitted  the  common-law 
defense.  This  eertaisily  is  i^ot  to  the  prejudice  of  the 
defendant. 

We  find  no  substantial  error  in  the  admission  or  ex- 
clusion of  evidence  nor  in  the  instructions.  The  jury 
determined  the  facts  adversely  to  the  defendant,  and 
the  trial  court  ^ipproved  thereof.  The  judgment  is  af- 
firmed. 


GeoRQB  W.  McClbllanp,  AppeUmt,  v.  The  Missouw 
Pacific  Railway  Company,  Appeliee. 

No.  16.427. 
SYLLABUS  BY  THE  COURT. 

Personal  Injuries — Accidental  Injury  to  One  Driving  Over 
Temporary  Railway  Crossing — Defendant  Not  Negligent. 
The  plaintiff  was  driving  along  a  highway  with  a  load  of  hay, 
and  came  to  a  railway  crossing.  The  railway  company  was 
engaged  at  the  time  in  repairing  its  track  and  roadbed,  and 
had  takesi  up  the  crossing  and  raised  the  rails  several  inches. 
The  plaintiff  stopped  his  team,  got  down  from  the  wagon, 
went  to  the  crossing,  and  talked  with  the  foreman  in  charge 
of  the  work.  The  foreitan  said  he  would  have  the  crossing 
ready  for  him  in  a  few  minutes,  and  the  section  men,  under 


Digitized  by  VjOOQ IC 


168  SUPREME  COURT  OF  KANSAS. 

McClelland  v.  Railway  Co. 

the  direction  of  the  foreman,  put  back  the  crossing  boards  and 
threw  in  some  dirt  The  for^nan  then  said  to  the  plaintiff: 
"The  crossing  is  ready  for  you;  do  you  think  you  can  cross?" 
The  plaintiff  said  he  thought  he  could.  In  attempting  to 
drive  over  the  temporary  crossing  the  load  of  hay  was  over- 
turned and  the  plaintiff  was  injured.  Held,  in  an  action  to 
recover  damages,  that  in  using  the  temporary  crossing  which 
had  been  placed  there  for  his  use  the  plaintiff  acted  upon  his 
own  judgment,  with  full  knowledge  of  its  condition,  and  that 
there  was  no  negligence  on  the  part  of  the  railway  company 
which  would  entitle  him  to  recover. 

Appeal  from  Greenwood  district  court;  Granville 
P.  AiKMAN,  judge.  Opinion  filed  March  12, 1910.  Af- 
firmed. 

D.  B.  FvUer,  H.  P.  Farrelly,  and  T.  R.  Evans,  for  the 
appellant. 

/.  H.  Richards,  and  C.  E.  Benton,  for  the  appellee; 
A.  B.  Miller,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  In  September,  1906,  the  defendant  was 
making  some  repairs  and  improvements  to  its  roadbed 
and  track  across  a  highway  in  Greenwood  county.  In 
doing  the  work  it  became  necessary  to  remove  the  plank 
crossing  and  to  raise  the  rails  of  the  track  several 
inches.  After  the  crossing  planks  had  been  removed, 
and  while  the  section  men  were  engaged  in  raising  and 
surfacing  the  track,  the  plaintiff  approached  the  cross- 
ing with  a  load  of  hay.  When  within  about  fifty  feet 
of  the  track  he  stopped  his  team,  got  down  off  the 
wagon,  went  to  the  crossing,  and  talked  with  the  fore- 
man. The  foreman  said  he  would  have  the  crossing 
ready  for  him  in  a  few  minutes,  and  the  section  men, 
under  the  direction  of  the  foreman,  put  back  the  cross- 
ing boards  and  threw  in  some  dirt.  The  foreman  then 
said  to  the  plaintiff :  "The  crossing  is  ready  for  you ;  do 
you  think  you  can  cross?"  The  plaintiff  said  he  thought 
he  could.    The  railway  crosses  this  highway  running 
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northeast  at  an  angle  of  about  forty-five  degrees,  and 
the  plaintiff  was  traveling  north.  Just  before  he 
started  over,  one  of  the  section  men  advised  him  to 
drive  squarely  across,  so  that  the  front  wheels  would 
strike  the  rail  at  the  same  time.  The  plaintiff,  how- 
ever, drove  straight  ahead  and  the  left  wheels  of  the 
wagon  dropped  off  the  rails  just  as  the  right  wheels 
mounted  them.  The  jolting  of  the  wagon  overturned 
the  load,  throwing  the  plaintiff  to  the  ground,  causing 
the  fracture  of  a  bone  in  the  foot  and  other  injuries  to 
the  ankle.  This  action  was  to  recover  damages  for  his 
injuries.  The  case  was  tried  before  a  jury  and  a  ver- 
dict rendered  in  favor  of  the  defendant.  A  new  trial 
was  denied,  and  the  plaintiff  brings  this  appeal. 

One  complaint  is  that  the  instructions  as  a  whole 
were  incomplete  and  misleading.  There  were  no  in- 
tricate questions  of  law  involved  in  the  case ;  the  issues 
were  simple;  there  was  no  serious  conflict  in  the  evi- 
dence and  nothing  to  require  elaborate  instructions. 
The  instructions  fairly  covered  all  the  questions,  and, 
besides,  the  plaintiff  made  no  request  for  any  instruc- 
tions. Particular  complaint  is  made  of  the  eighth  in- 
struction, which  reads  as  follows : 

"  (8)  If  the  plaintiff  got  off  of  his  wagon  upon  ar- 
riving at  the  crossing  in  question  and  stood  by  and  saw 
the  condition  the  crossing  was  in,  and  saw  and  knew 
the  manner  in  which  it  was  fixed,  and  knew  that  it 
was  being  fixed  for  him  to  cross  over,  and  knowing  the 
manner  and  condition  expressed  his  approval  thereof 
and  stated  in  substance  that  it  was  all  right,  and  there- 
upon drove  onto  and  over  the  crossing,  and  was  in- 
jured in  so  doing,  by  reason  of  the  manner  in  which  it 
had  been  fixed  for  him  to  cross,  then  and  in  that  case 
he  can  not  recover." 

We  think  this  correctly  states  the  law  as  applied  to 
the  facts.  True,  as  the  plaintiff  argues,  it  was  the  duty 
of  the  defendant  to  maintain  and  keep  its  highway 
crossings  in  a  safe  and  suitable  state  of  repair,  but  the 
rule  has  no  possible  bearing  on  a  case  of  this  kind.  In 
order  that  a  railway  company  may  fulfill  this  obliga- 
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tion  it  must  have  an  opportunity  to  make  necessary 
chan(:es  and  repairs  in  its  roadbed  at  public  crossings. 
If  the  defendant  had  completed  this  change  in  the 
crossing  and  had  left  it  in  an  unsafe  condition  a  differ- 
•ent  question  would  arise.  That  would  have  been  a 
failure  to  keep  and  maintain  the  crossing  in  sufficient 
repair.  But  here  the  defendant  was  engaged  in  the 
work  of  changing  its  track  at  a  highway;  there  was 
no  crossing  there  when  the  plaintiff  drove  up,  and  a 
temporary  one  was  put  in  for  the  purpose  of  allowing 
him  to  cross  at  that  time,  if  in  his  judgment  he  could 
safely  do  so. 

The  case  of  City  of  Horton  v.  Trompeter,  53  Kan. 
150,  and  other  cases  cited  in  which  it  was  held  that  it 
is  not  necessarily  negligent  for  a  person  to  use  a  side- 
walk or  street  after  he  has  notice  that  it  is  out  of  re- 
pair have  no  application  here.  It  was  not  necessarily 
nearligent  for  the  plaintiff  to  attempt  to  use  this  crQss- 
ing.  The  evidence  shows  th^t  another  person  drove 
over  it  safely  with  a  load  of  hay  a  few  minutes  after 
the  plaintiff's  attempt  and  while  the  crossing  was  in  the 
same  condition.  After  the  section  men  had  fixed  it  for 
the  plaintiff  he  determined,  with  full  knowledge  of  its 
condition,  that  he  could  safely  use  it  and  voluntarily 
made  the  attempt. 

There  is  a  complaint  that  the  instructions  failed  to 
define  contributory  negligence  correctly.  The  law  of 
contributory  negligence  was  not  involved  to  any  seri- 
ous extent.  Before  he  could  recover  it  was  necessary 
for  the  plaintiff  to  show  that  the  defendant  was  guilty 
of  some  negligence.  Unless  it  was  negligent  in  some 
duty  it  owed  to  him  it  would  make  no  difference 
whether  his  negligence  contributed  to  the  injury  or  it 
was  caused  by  an  accident.  There  was  no  evidence  of 
any  negligence  on  the  part  of  the  defendant,  and  it 
would  not  have  been  error  if  the  court  had  sustained  a 
demurrer  to  the  evidence  or  had  directed  a  verdict  in 
favor  of  the  company. 

The  judgment  is  affirmed. 
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Herman  J.  Wilber  et  al,  Appellants,  v.  Charles 
Ronnau  et  uo^.,  Appellees. 

No.  1«.4«0. 
SYLLABUS  BY  THE  OOURT. 

Pleadings  —  Amendment  —  Departure  —  Limitation  of  Actions. 
An  amended  pleading  containing  a  definite  statement  of  facts 
concerning  a  material  matter,  not  in  conflict  with  a  general 
averment  respecting  the  same  subject  contained  in  the  orig^inal 
petition,  should  not  be  held  to  state  a  new  cause  of  action ;  it 
is  only  an  amplification  of  the  facts  constituting  the  one  first 
pleaded. 

Appeal  from  Pottawatomie  diatrict  court;  Robert 
€.  Heizbr,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

John  UarsbqU,  an4  E.  C.  Warfel,  for  the  appellants. 
ChaUis  &  Brookens,  Crane  &  Woo/Hrn'm  Brothers, 
and  Samuel  Bamum,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  hy 

Benson,  J. :  This  is  an  appeal  from  a  judirment  for 
the  defendants,  entered  on  the  pleadings.  The  plain- 
tiffs, Herman  J.  Wilber  and  Frank  L.  Wilber,  con- 
veyed a  tract  of  land  to  detendant  Charles  Ronnau, 
9Qbject  to  certain  mortgages,  upon  an  agreement  that 
the  grantee  should  assume  the  payment  of  the  mort- 
gages, amounting  to  over  $11,000,  and  other  debts, 
amounting  to  about  $3000.  The  agreement  was  dated 
August  14,  1896,  and,  among  other  provisions,  it  con- 
tained the  following: 

"Should  I  have  any  part  of  said  614  acres  unsold 
when  the  present  mortgage  becomes  due  in  1901,  I 
agree  to  sell  to  Herman  J.  or  Frank  L.  Wilber  any  part 
of  said  land  they  may  desire,  at  an  appraised  valuation 
by  three  disinterested  parties,  provided  the  amount  be 
not  less  than  would  make  up  with  the  other  sales  the 
full  amount  of  my  investment,  with  seven  per  cent  in- 
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terest;  and  should  I  sell  all  of  said  property  by  July, 
1901,  I  agree  to  divide  the  profits  between  myself  and 
said  Wilbers,  after  I  first  receive  seven  per  cent  in- 
terest on  the  amount  invested  in  the  purchase  of  said 
land,  and  if  any  part  of  said  property  is  left  unsold  at 
said  time  I  agree  the  value  of  tiie*same  shall  be  ap- 
praised by  three  disinterested  citizens,  and  agree  to 
pay  Herman  J.  and  Frank  L.  Wilber  one-half  the  profit, 
if  any,  over  the  full  purchase  money,  with  seven  per 
cent  on  my  investment." 

The  petition  in  this  action  was  filed  February  16, 
1904,  setting  out  this  agreement  and  alleging  that  the 
land  remained  unsold  on  July  1,  1901 ;  that  it  was  then 
and  ever  since  had  been  worth  $65  per  acre;  that  the 
defendants  had  received  in  each  year  since  the  con- 
veyance in  rents  and  profits  from  the  land  more  than 
enough  to  pay  seven  per  cent  interest  on  their  invest- 
ment; and  that  the  land  had  increased  in  value  to  the 
amount  of  $26,000,  one-half  of  which  by  the  terms  of 
the  agreement  belonged  to  the  plaintiffs,  and  which 
they  sought  to  recover.  The  petition  contained  the  fol- 
lowing averment: 

"That  the  plaintiffs  have  had  said  real  estate  duly 
appraised,  as  provided  by  said  contract,  and  that  the 
said  real  estate  was  appraised  by  said  three  household- 
ers as  aforesaid,  at  and  for  the  price  of  sixty-five  dol- 
lars per  acre  for  each  acre  of  said  real  estate.  .  .  . 
That  they  [the  plaintiffs]  have  duly  demand^  of  and 
from  the  said  defendants  a  compliance  on  their  part 
with  the  terms  and  conditions  of  said  agreement,  and 
that  the  said  plaintiffs  have  offered  to  do  all  and  what- 
soever might  be  required  of  them  in  accordance  with 
the  terms  of  said  written  agreement  hereinbefore  set 
out,  but  that  the  said  defendants  have  refused  to  per- 
form their  part  of  said  agreement,  to  these  plaintiffs' 
damage  in  the  sum  of  $13,362." 

An  answer  was  filed  and  a  reference  was  ordered. 
The  referee  found  in  favor  of  the  plaintiffs,  but  his  re- 
port was  set  aside,  and  thereupon  an  amended  petition 
was  filed  on  June  17,  1907,  setting  out  the  same  con- 
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tract  and  making  substantially  the  same  averments, 
alleging  the  performance  of  all  the  conditions  of  the 
agreement  by  the  plaintiffs,  and  the  refusal  of  per- 
formance by  the  defendants,  but  alleging  further  that 
"on  or  about  October  10, 1903,  the  plaintiffs  demanded 
of  the  defendants  that  they  perform  and  comply  with 
the  terms  and  conditions  of  the  said  written  agree- 
ment, and  then  and  there  offered  and  tendered  to  the 
defendants  full  performance  of  the  said  terms  and 
conditions  on  the  part  of  the  plaintiffs,  and,  at  the  same 
time,  demanded  of  the  defendants  that  they  join  with 
the  plaintiffs  in  selecting  appraisers  to  appraise  the 
said  real  estate  in  accordance  with  the  terms  of  the 
said  written  agreement;  but  the  defendants  then  and 
there  failed  and  refused  to  comply  with  the  said  de- 
mands, or  with  either  or  any  of  them,  and  then  and 
there,  by  said  failure  and  refusal,  waived  an  appraise- 
ment of  the  said  real  estate  and  waived  also  the  provi- 
sion of  the  said  written  agreement  respecting  an  ap- 
praisement." 

An  answer  was  filed  to  this  amended  petition,  but  it 
was  withdrawn,  and  a  motion  of  the  defendants  for 
judgment  on  the  pleadings  was  sustained.  The  defend- 
ants argue  in  support  of  this  ruling  that  the  cause  of 
action  set  out  in  the  amended  petition  was  different 
from  the  one  first  pleaded;  that  the  first  petition 
pleaded  an  appraisement  of  the  lands,  as  provided  in 
the  agreement,  and  the  amended  petition  pleaded  a 
waiver  of  such  appraisement;  and  that  the  cause  of 
action  accrued  July  1,  1901,  and  was  therefore  barred 
by  the  five-year  statute  of  limitations  before  the 
amended  petition  was  filed. 

The  cause  of  action  arose  upon  the  contract,  by  the 
terms  of  which  the  plaintiffs'  rights  in  the  land,  if  it 
should  remain  unsold  on  July  1,  1901,  were  to  be  de- 
termined by  appraisement.  The  first  petition  alleged 
a  demand  upon  the  defendants  for  a  compliance  with 
the  provisions  of  the  agreement,  and  an  offer  of  the 
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plaintiffs  to  do  all  that  might  be  required  of  them  in 
accordance  with  the  agreement.  This  was  sufficient 
to  admit  proof  of  a  request  for  an  appraisement,  of 
an  offer  to  join  in  choosing  appraisers,  and  of  a  re- 
fusal by  the  defendants  to  comply.  At  least,  it  was 
sufficient  in  the  absence  of  a  motion  to  require  a  more 
definite  statement.  These  averments  are  not  incon- 
sistent with  the  statements  that  the  plaintiffs  had 
caused  the  land  to  be  appraised.  This  latter  allega- 
tion should  be  construed  to  relate  to  the  action  taken 
by  the  plaintiffs  after  the  defendants  had  refused. to 
comply  with  their  request.  In  the  second  petition 
there  is  a  more  definite  statement  of  a  demand,  offer 
and  tender  of  performance,  by  averring  in  direct  terms 
that  the  plaintiffs  requested  the  defendants  to  join  in 
selecting  appraisers,  and  the  refusal  of  such  request. 
The  further  statement  that  the  defendants  waived  the 
provisions  for  appraisement  is  only  a  conclusion  from 
the  facts  alleged  that  they  had  refused,  upon  proper 
request,  to  join  in  the  steps  necessary  to  such  appraise- 
ment. The  conclusion  definitely  alleged  in  the  last  peti- 
tion was  fairly  inferable  from  the  facts  pleaded  in  the 
first  petition. 

We  conclude  that  the  averments  of  the  amended  peti- 
tion with  respect  to  the  appraisement  should  be  con- 
sidered an  amplification  of  the  matters  pleaded  in  the 
original  petition ;  that  no  new  cause  of  action  was  in- 
troduced ;  and  that  the  plaintiffs'  claim  was  not  barred 
by  limitation.  (Bogle  v.  Gordon,  39  Kan.  31;  Snider 
V.  Windsor,  77  Kan.  67 ;  Railway  Co.  v.  Moffatt,  60  Kan. 
113;  72  Am.  St.  Rep.  349,  note  1.) 

In  view  of  another  question  suggested  by  the  argu- 
ment, it  is  proper  to  say  that  in  the  valuation  of  the 
land  for  the  purpose  of  determining  the  profits  to  be 
divided  the  value  on  July  1,  1901,  should  govern,  that 
being  the  date  fixed  in  the  agreement  upon  which  the 
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plaintiffs  became  entitled  to  have  their  interest  ascer- 
tained. 

The  judgment  is  reversed  and  the  cause  remanded^ 
with  instructions  to  deny  the  motion  and  proceed  with 
the  cause. 


Elusn  p.  Kremer,  AppeUee,  v.  William  Schutz, 
Appellant 

No.  16,481. 
SYLLABUS  BT  tHB  COURT. 

Notice — Lessee  of  Land — Lis  Pendens — Appeal — Action  for 
Rent  In  a  divorce  proceeding  the  wife  claimed  a  certain 
team  as  her  separate  property,  bat  the  district  court  decided 
that  it  belong^  to  the  husband.  Upon  an  appeal  the  su- 
preme court  reversed  that  judgment  and  decided  that  the  title 
to  the  farm  was  in  the  wife,  and  that  the  husband  never  had 
owned  it.  After  the  appeal  had  been  taken  the  husband  leased 
the  land  to  anoliier  and  collectcfd  t^e  rent  for  the  same. 
Held,  in  an  action  by  the  wife  to  recover  from  t^e  tenant  for 
the  use  of  the  land:  (1)  That  the  t^iant  was  bound  to  know 
that  an  appeal  had  been  taken  from  the  judgment  and  there- 
fore took  his  leasehold  interest  at  the  risk  of  a  reversal  of  the 
judgment.  (2)  Although  no  supersedeas  bond  was  given  on 
atit  appeal  the  tenant  was  bound  by  the  result  of  the  appeal. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  March  12, 1910.   Affirmed. 

Z.  T.  Hazen,  and  R.  H.  Gaw,  for  the  appelant 
r.  F.  Garver,  and  R.  D.  Garver,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  In  this  case  Mrs.  Ellen  P.  Kremer^ 
the  unquestioned  owner  of  a  farm,  sues  William  Schutz 
to  recover  $200  for  the  use  of  the  farm  for  the  term  of 
one  year  beginning  March  1, 1907.    Schutz  entered  inta 
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a  contract  with  John  L.  Kremer  on  September  4,  1906, 
agreeing  to  pay  him  $165  as  rent.  John  L.  Kremer 
claimed  ownership  and  the  right  to  lease  the  land  be- 
cause of  a  judgment  rendered  by  the  district  court  on 
June  19, 1906,  in  a  divorce  proceeding,  wherein  the  land 
was  awarded  to  him  but  subjected  to  a  lien  in  favor  of 
his  wife,  Ellen  P.  Kremer.  One  of  the  important  ques- 
tions in  that  litigation  was  whether  the  land  was  the 
separate  property  of  Ellen  P.  Kremer,  and  the  judg- 
ment being  adverse  to  her  contention  she  took  an  appeal 
to  the  supreme  court,  and  that  tribunal,  on  June  8, 1907, 
reversed  the  ruling  of  the  district  court,  holding  that  the 
land  was  the  property  of  Mrs.  Kremer,  and  directed 
judgment  in  her  favor.  (Kremer  v.  Kremer,  76  Kan. 
.134.)  When  she  brought  this  action  for  the  rent  Schutz 
defended  on  the  theory  that  the  judgment  of  the  dis- 
trict court  in  effect  made  John  L.  Kremer  the  owner, 
imd  that  he  remained  the  owner  with  the  right  to  lease 
and  collect  rent  until  the  judgment  was  set  aside.  He 
made  the  further  contention  that,  no  supersedeas  bond 
having  been  given  when  the  appeal  was  taken,  he  was 
not  bound  to  take  notice  of  the  appeal.  The  trial  court 
ruled  that  Mrs.  Kremer  was  the  owner  of  the  property 
from  the  beginning,  and  that  the  payment  of  rent  to 
John  L.  Kremer  did  not  discharge  the  obligation  of 
Schutz  to  pay  the  owner  for  the  use  of  the  farm  and 
constituted  no  defense  to  her  action  for  the  rent.  This 
decision  must  be  upheld. 

The  result  of  the  litigation  demonstrated  that  Mrs. 
ICremer  was  the  owner  of  the  farm  during  the  time  it 
was  occupied  by  Schutz  and  that  John  L.  Kremer  never 
•owned  it  nor  had  any  right  to  lease  it.  The  tenant  can 
not  have  any  greater  right  than  his  landlord,  and  as 
Mr.  Kremer  had  no  title  to  the  land  he  could  not  invest 
Schutz  with  any  right  to  its  use,  nor  could  a  pajnnent 
to  one  not  the  owner  release  the  tenant  from  his  lia- 
bility for  rent  to  the  real  owner.  When  the  divorce 
proceeding  was  begun,  in  which  Mrs.  ICremer  made  a 
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distinct  claim  to  the  land  as  her  separate  property,  it 
was  lis  pendens  as  to  one  who  leased  or  otherwise  ac- 
quired a  right  in  the  land  during  the  litigation.  (Civ. 
Code,  §81;  Gen.  Stat.  1901,  §4515;  Wilkinson  v. 
Elliott,  43  Kan.  590;  Garver  v,  Graham,  6  Kan.  App. 
344.)  While  the  judgment  of  the  district  court  award- 
ing the  land  to  John  L.  ICremer  was  what  is  termed  a 
final  judgment,  it  was  subject  to  appeal,  and  an  appeal 
was  in  fact  taken  from  the  judgment  before  the  lease 
was  executed.  In  contracting  for  the  use  of  the  land 
on  the  basis  of  that  judgment  Schutz  was  bound  to 
know  that  it  was  subject  to  appeal  and  that  an  appeal 
had  been  taken.  The  litigation  had  not  ended  in  the 
rendition  of  the  judgment,  and  although  it  may  have 
seemed  to  Schutz  that  Mr.  Kremer  might  ultimately 
win  he  still  took  the  risk  of  a  reversal  and  of  the  final 
outcome  of  the  litigation.  In  Dunnington  v.  Elston, 
101  Ind.  373,  the  same  rule  was  announced.  Piggott, 
who  had  obtained  a  judgment  in  an  action  of  ejectment 
against  Elston,  leased  the  land  involved  to  Dunnington 
after  the  rendition  of  the  judgment  and  before  an  ap- 
peal was  taken  which  subsequently  resulted  in  a  re- 
versal. Dunnington  claimed  that  he  purchased  relying 
on  the  judgment  and  with  no  notice  that  Elston  in- 
tended to  appeal  from  it,  but  the  court  held  that  he  was 
conclusively  presumed  to  know  that  an  appeal  might 
be  taken  within  a  limited  time  and  he  was  therefore 
bound  by  that  knowledge.    It  was  said : 

"Dunnington  took  his  title  within  ttie  time  in  which 
by  law  Elston  had  the  right  to  appeal,  and  thereby  he 
took  the  hazard  of  the  appeal  and  the  reversal  of  the 
judgment,  and  now  that  the  appeal  was  taken,  and  the 
judgment  under  which  he  claims  is  reversed,  he  can 
not  say  he  was  a  purchaser  in  good  faith  and  invoke 
the  aid  of  the  statute.''   (Page  375.) 

It  is  argued  that  as  no  supersedeas  bond  was  given 
there  was  no  lis  pendens  after  judgment.  The  super- 
sedeas bond  and  resulting  stay  only  operates  on  the 
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Digitized  by  VjOOQ IC 


178     SUPREME  COURT  OF  KANSAS. 

Kremer  v.  Schutz. 

enforcement  of  a  judgment  by  execution.  In  a  case 
where  the  effect  of  a  supersedeas  bond  was  in  question 
the  court  said : 

"We  are  unable  to  find  any  language  used  by  the 
legislature  which  seems  to  us  to  imply  that  a  stay  of 
execution  has  any  other  force  or  effect  on  the  judgment 
than  simply  to  prevent  its  enforcement  by  execution." 
(Willard  v.  Ostrander,  51  Kan.  481,  489.) 

Schutz  was  not  in  the  attitude  of  one  purchasing  at 
a  judicial  sale.  Such  a  purchaser  may,  under  the  pro- 
visions of  section  467  of  the  civil  code  (Gen.  Stat.  1901, 
§  4913),  acquire  a  good  title  notwithstanding  a  subse- 
quent reversal  of  the  judgment  under  which  the  sale 
was  made.  (Evans  v.  Kahr,  60  Kan.  719.)  These  pro- 
visions, however,  afford  no  protection  to  one  who  pur- 
chases or  leases  from  a  party  to  the  litigation.  (Mc- 
Clung  V.  Hohl,  10  Kan.  App.  93.)  In  Martin  v.  Abbott^ 
72  Neb.  89,  the  appellant  purchased  land  from  the  pre- 
vailing party  in  an  action  for  dower  while  an  appeal 
was  pending  in  a  higher  court.  No  supersedeas  bond 
was  given  and  appellant  claimed  that  he  had  acquired 
a  good  title  to  the  land  and  was  not  affected  by  the 
appeal  or  its  result.  The  court  held  that  he  was  a  pur- 
chaser pendente  lite,  and  that  the  absence  of  a  super- 
sedeas bond  did  not  affect  his  standing.  It  was  said 
that  the  case  was  quite  unlike  one  where  a  party  had 
obtained  title  at  a  judicial  sale  under  a  judgment  of  a 
court,  but  that  "when  Love  bought  the  premises  pend- 
ing an  appeal  he  took  the  same  with  his  eyes  open ;  he 
obtained  the  title  clothed  with  no  greater  rights  than 
his  grantor,  and  took  the  same  subject  to  the  con- 
tingency of  an  adverse  decision  in  this  court."  (Page 
91.  See,  also,  Dunnington  v.  Elston,  supra;  Farmers 
Bank  v.  First  Nat.  Bank,  30  Ind.  App.  520;  Ca«T  v. 
Gates,  96  Mo.  271 ;  21  A.  &  E.  Encycl.  of  L.  620.)  So, 
here,  the  tenant  accepted  a  lease  from,  and  paid  his 
money  to,  Mr.  Kremer  with  his  eyes  open,  knowing 
that  the  ownership  of  the  farm  was  still  in  liti<iration 
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and  that  whether  he  acquired  any  rights  under  his 
lease  from  Mr.  Kremer  depended  upon  the  result  of 
the  appeal  which  had  been  taken  when  the  lease  was 
made.  The  real  owner  can  not  be  deprived  of  com- 
pensation for  the  use  of  her  land  because  the  tenant 
happened  to  deal  with  one  who  had  no  title  in  or  right 
to  lease  the  land. 

The  judgment  of  the  district  court  is  affirmed. 


George  B.  Stevens,  Appellant,  v.  The  City  op 
Anthony,  Appellee. 

No.  16,482. 
SYLLABUS  BY  THE  COURT. 

Mobs — Destructian  of  Property — Reputation  and  Conduct  of 
Plaintiff — Mitigation  of  Damages.  In  an  action  against  a 
city  for  damages  occasioned  by  a  mob  through  injury  to  the 
person  of  a  saloon  keeper  and  the  destruction  of  his  liquors 
and  saloon  fixtures  and  paraphernalia  the  conduct  and  repu- 
tation of  the  keeper  may  be  given  in  evidence  in  mitigation  of 
the  damages  to  the  property. 

Appeal  from  Harper  district  court;  Preston  B. 
Gillett,  judge.  Opinion  iUed  March  12,  1910.  Af- 
firmed. 

George  E.  McMahon,  for  the  appellant.  ; 

George  B.  Croaker,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BUECH,  J. :  The  plaintiff  sued  the  city  for  damages 
resulting  from  personal  injuries  inflicted  upon  him  by 
a  mob,  and  for  damages  resulting  from  the  destruc- 
tion of  his  property  through  the  same  agency.  He  re- 
covered a  verdict  for  $100,  but  is  dissatisfied  and  ap- 
peals. 
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The  answer  pleaded,  in  mitigation  of  damages,  that 
the  property  destroyed  consisted  of  saloon  fixtures  and 
paraphernalia,  intoxicating  liquors  kept  for  unlawful 
purposes,  and  slot  machines  used  for  gambling  and  the 
exhibition  of  obscene  pictures;  that  the  plaintiff  was 
a  daily  violator  of  law  and  a  fugitive  from  justice,  that 
he  was  addicted  to  the  excessive  use  of  intoxicating 
liquors  and  for  many  years  had  been  a  stranger  to 
honest  toil,  and  that  his  place  of  business  was  a  cor- 
rupter of  morals  and  a  standing  menace  to  the  peace 
and  good  order  of  society. 

Evidence  was  produced  at  the  trial  tending  to  sus- 
tain both  the  petition  and  the  answer.  With  the  gen- 
eral verdict  the  jury  returned  special  findings  of  fact, 
which  follow: 

"Ques.  Do  you  find  that  the  reputation  of  George  B. 
Stevens  at  the  time  of  the  destruction  of  said  property 
was  bad  ?    Ans.  Yes. 

"Q.  State  the  amount,  if  anjrthing,  you  allow  plain- 
tiff for  the  personal  injury.    A.  Nothing. 

"Q.  Do  you  allow  the  plaintiff  any  sum  for  the  de- 
struction of  his  personal  property?  If  so,  state  the 
amount.    A.  Yes;  one  hundred  dollars. 

"Q.  State  the  full  value  of  all  the  personal  property 
you  are  allowing  for,  if  any,  that  was  destroyed.  A. 
One  thousand  dollars. 

"Q.  Do  you  mitigate  the  plaintiff's  damages  in  any 
sum  on  account  of  his  reputation  and  the  character  of 
the  property,  and  the  use  made  of  the  same?  If  so, 
what  amount.    A.  Yes ;  nine  hundred  dollars." 

The  principal  question  is  whether  the  jury  had  the 
right  to  mitigate  damages  for  the  destruction  of  the 
property  because  of  the  reputation  and  conduct  of  the 
plaintiff.    The  statute  governing  the  case  follows : 

''Section  1.  All  incorporated  cities  and  towns  shall 
be  liable  for  all  damages  that  may  accrue  in  conse- 
quence of  the  action  of  mobs  within  their  corporate 
limits,  whether  such  damages  shall  be  loss  of  property 
or  injury  to  life  or  limb. 

"Sec.  2.  In  all  actions  under  the  preceding  section, 
the  character,  use  or  manner  of  occupancy  of  the  prop- 
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erty  lost  or  destroyed,  and  the  reputation  and  conduct 
of  the  person  injured,  may  be  given  in  evidence  in 
mitigation  of  damages.''  (Gren.  Stat.  1868,  eh.  32; 
Gen.  Stat.  1901,  ch.  32.) 

This  statute  is  framed  on  the  theory  that  whatever 
may  have  influenced  the  conduct  of  the  mob  may  be 
shown  in  mitigation  of  damages.  (Adams  v.  City  of 
Salina,  58  Kan.  246.)  Therefore,  in  the  last  analysis 
the  question  becomes  one  of  relevancy.  A  man  might 
be  mobbed  because  he  is  the  keeper  of  a  notorious  den 
of  iniquity.  In  that  event  the  character  and  use  of  his 
uninjured  property  might  be  considered.  On  the  other 
hand,  if  the  place  should  be  demolished  the  conduct  and 
reputation  of  the  incorrigible  keeper  might  be  taken 
into  account.  In  other  instances  person  and  property 
might  be  so  unrelated  that  the  character  of  one  could 
have  no  mitigating  influence  in  the  event  of  injury  to 
the  other.  In  cases  like  this  one  the  character  and  use 
of  the  property  involve  the  conduct  and  character  of 
the  man.  Property  and  man  characterize  each  other. 
Together  they  tend  to  induce  violent  action  by  infuri- 
ated people.  It  is  impossible  to  attribute  the  vented 
rage  of  a  mob  to  either  alone,  and  if  one  be  injured  the 
character  of  the  other  is  relevant  in  mitigation  of 
damages.  When  the  wrath  of  a  mob  is  visited  upon 
both  property  and  its  owner  or  keeper  the  cause  of 
action  is  single,  the  damage,  though  provable  item  by 
item,  is  gross,  and  the  inducement,  whether  lying  with 
the  person  or  the  property,  or  both,  may  be  shown  to 
mitigate  whatever  damages  may  result.  The  plain 
language  of  the  statute  is  that  the  character  and  use  of 
the  property  injured  and  the  conduct  and  reputation  of 
the  person  injured  may  be  shown  in  mitigation  of  dam- 
ages— ^that  is,  any  damages  the  mob  may  cause. 

The  plaintiff's  standing  and  that  of  his  business 
were  not  improved  because  the  city  officials  counte- 
nanced his  operations.  Doubtless  that  fact  led  the  citi- 
zens to  take  the  suppression  of  the  place  into  their  own 
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hands.    The  precise  character  of  the  pictures  displayed 
was  a  collateral  matter.    The  court  can  not  say  from 
the  abstract  that  other  claims  of  error  are  well  founded. 
The  judgment  of  the  district  court  is  affirmed. 


H.  W.  McAfee,  AppeUee,  v.  O.  E.  Walker,  Appellant 

No.  16,489. 
SYLLABUS  BY  THE  COURT. 

1.  Partition  Fences — Oral  Agreement.  Neither  the  statute  of 
frauds  nor  the  act  relating  to  partition  fences  renders  un- 
enforceable an  oral  arrangement  by  the  occupants  of  adjoin- 
ing lands  that  until  the  agreement  is  changed  by  mutual  con- 
sent or  the  withdrawal  of  one  of  the  parties  each  shall  main- 
tain one-half  of  a  division  fence. 

2.  Damages — Trespassing  Animals.  Where  a  bull  over,  a  year 
old  escapes  from  the  land  of  the  owner  to  that  of  a  neighbor, 
by  reason  of  the  failure  of  the  latter  to  keep  up  a  portion  of 
the  division  fence  in  accordance  with  an  agreement  betweoi 
them,  no  action  for  the  resulting  damages  can  be  maintained 
under  the  statute  (Laws  1872,  ch.  194,  §  1;  G^u  Stat  1901, 
§  7380)  forbidding  owners  of  such  animals  to  permit  th^n  to 
run  at  large. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

Robert  Stone,  J.  B.  Larimer,  and  James  A.  Troui^ 
man,  for  the  appellant. 

T.  F.  Garver,  and  R.  D.  Garver,  for  the  appellee. 

The  opinion,  of  the  court  was  delivered  by 

Mason,  J. :  H.  W.  McAfee  and  O.  E.  Walker  occu- 
pied adjoining  farms.  McAfee  claimed  that  he  had 
sustained  losses  by  reason  of  the  trespass  on  his  prem- 
ise   cf  bulls  over  a  year  old  which  Walker  owned  and 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  183 

McAfee  v.  Walker. 

permitted  to  run  at  large  in  violation  of  law.  He 
sued  for  damages  and  recovered  a  judgment,  from 
which  Walker  appeals. 

Walker  defended  upon  the  ground,  among  others, 
that  if  his  animals  did  go  upon  the  land  of  McAfee  it 
was  by  reason  of  defects  in  the  portion  of  a  line  fence 
which  it  was  the  duty  of  the  latter  to  keep  in  good  re- 
pair, in  virtue  of  a  contract  between  the  adjoining 
owners.  In  this  court  the  contention  is  made  in  behalf 
of  McAfee  that  no  right  can  be  asserted  under  such  a 
contract  because  it  was  not  shown  to  have  been  in 
writing.  The  question  so  presented  is  necessarily  pre- 
liminary and  will  be  first  determined.  There  is  a  singu- 
lar diversity  of  judicial  opinion  relating  to  the  applica- 
tion of  the  statute  of  frauds  to  agreements  for  the 
maintenance  of  line  fences,  which  can  only  partially  be 
accounted  for  by  difference^  in  local  statutes.  (19 
Cyc.  471 ;  68  Am.  Dec.  626,  627,  note.)  The  oral  agree- 
ment considered  in  Osborne  v.  Kimball,  41  Kan.  187, 
was  specifically  stated  to  be  "a  permanent  one,  to  con- 
tinue always"  (p.  189),  and  was  conceded  not  to  admit 
of  possible  performance  within  a  year.  It  therefore 
was  held  to  require  written  proof.  The  fencing  act 
(Gen.  Stat.  1868,  ch.  40,  art.  3,  §  13;  (Jen.  Stat.  1901, 
§  3084)  provides  that  adjoining  owners  may  agree  for 
the  division  of  partition  fences,  and  that  such  agree- . 
ments  when  duly  recorded  shall  be  binding  upon  suc- 
ceeding owners  of  the  land.  That  provision  probably 
implies  that,  in  order  to  bind  the  successors  of  the  par- 
ties making  it,  such  a  contract,  even  if  not  intended  to 
be  perpetual,  must  be  in  writing.  (De  Mers  v.  Rohan, 
126  Iowa,  488.)  But  no  reason  is  apparent  why  ad- 
joining occupants  may  not  orally  agree  to  divide  the 
work  of  keeping  up  a  line  fence  as  a  temporary  ar- 
rangement, binding  until  abandoned  by  mutual  consent 
or  until  one  party  or  the  other  withdraws  from  it 
(Browne,  Stat.  Frauds,  5th  ed.,  §276a),  and  that 
seems  to  have  been  the  character  of  the  understanding 
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here  relied  upon.  This  view  does  no  possible  injustice 
in  the  present  case.  An  agreement  by  which  McAfee 
was  to  keep  up  the  north  half  of  the  division  fence  and 
Walker  the  south  half  was  alleged  in  the  answer,  ad- 
mitted in  the  reply,  testified  to  by  both  parties,  and 
assumed  to  be  valid  in  the  instructions. 

The  vital  question  in  the  case  relates  to  the  only  in- 
struction given  concerning  that  agreement.  •  The 
county  commissioners  were  shown  to  have  made  an  or- 
der under  the  herd  law  (Laws  1872,  ch.  193,  §  1 ;  Gen. 
Stat.  1901,  §  7466)  directing  that  neat  cattle  should 
not  be  allowed  to  run  at  large.  This  point  is  contested, 
but  upon  insufficient  grounds.  If  the  fact  were  other- 
wise it  would  not  be  material,  for  the  statute  itself 
makes  the  order  as  to  bulls  over  a  year  old.  (Laws 
1872,  ch.  194,  §  1 ;  (Jen.  Stat.  1901,  §  7380.)  Therefore, 
if  Walker  permitted  his  animals  to  "run  at  large" 
within  the  meaning  of  the  phrase  as  used  in  the  acts 
referred  to,  he  was  liable  for  any  injury  that  McAfee 
suffered  in  consequence  thereof.  The  jury  were  in- 
structed in  substance  that  if  Walker  permitted  his 
animals  to  be  in  a  pasture  not  enclosed  with  a  legal 
fence,  or  by  one  that  would  turn  them,  and  by  reason 
thereof  they  went  upon  McAfee's  premises,  they  would 
be  going  at  large  within  the  meaning  of  the  statutes ; 
that  if  he  did  this  with  knowledge  or  notice  of  this  con- 
dition of  the  fence,  the  fact  that,  after  the  parties  had 
by  agreement  divided  it,  McAfee  had  failed  to  main- 
tain his  half  would  be  immaterial.  This  instruction 
permitted  a  recovery  even  for  damages  occasioned  by 
the  failure  of  McAfee  to  live  up  to  his  agreement  re- 
garding the  fence,  and  in  that  respect  we  think  de- 
prived Walker  of  an  opportunity  to  make  a  defense  to 
which  he  was  entitled. 

This  court  has  held  that  where  the  owner  of  land  ad- 
joining a  railroad  turns  stock  into  a  pasture  surrounded 
by  a  legal  fence  on  all  sides  excepting  along  the  right  of 
way,  which  the  company  in  violation  of  its  duty  leaves 
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open,  the  animals  are  not  deemed  to  be  running  at 
large.  {Gooding  v.  A.  T.  &  S.  F.  Rid.  Co.,  32  Kan. 
150.)  But  under  such  circumstances  it  is  held  that  the 
owner  would  have  failed  to  "confine"  his  stock,  a  dis- 
tinction being  made  between  the  two  expressions.  (K. 
P.  Rly.  Co.  V.  Ldndis,  24  Kan.  406.)  True,  it  was  said 
in  St.  L.  &  S.  F.  Rly.  Co.  v.  Mossman,  30  Kan.  336,  that 
"the  words  'confined'  in  one  act,  and  'prohibited  from 
running  at  large'  in  the  other  act,  mean  substantially 
the  same  thing"  (p.  341),  but  this  was  characterized 
as  a  dictum  and  practically  disavowed  in  A.  T.  cfe  S.  F. 
Rid.  Co.  V.  Riggs,  31  Kan.  622,  630.  The  difference  has 
since  been  not^  and  acted  upon,  and  has  recently  been 
made  the  basis  of  a  decision.  {Railroad  Co.  v.  Jackson, 
70  Kan.  791.)  In  Mo.  Pac.  Rly.  Co.  v.  Shumaker,  4ft 
Kan.  769,  it  was  said : 

"There  is  nothing  in  the  statute  that  rejqiuires  a  bull 
over  one  year  of  age  to  be  confined,  nor  is  there  any- 
thing prescribing  the  character  of  restraint  to  be  thrown 
around  such  an  animal.  The  statute  simply  prescribes 
that  such  an  animal  shall  not  be  permitted  to  run  at 
large."    (Page  772.) 

Although  these  decisions  were  made  in  railroad  right 
of  way  cases,  the  definition  they  attach  to  the  phrase 
"running  at  large"  necessarily  applies  whenever  the 
statute  is  invoked  in  behalf  of  one  whose  injury  has 
been  occasioned  by  a  failure  in  the  performance  of  his 
own  duty.  The  common  law  places  the  responsibility 
wholly  upon  the  owner  of  animals  to  keep  them  from 
his  neighbor's  premises,  and  makes  him  liable  for  any 
injury  resulting  from  his  failure  to  do  so.  The  fenc- 
ing act  (Gen.  Stat.  1868,  ch.  40,  art.  1,  §  1 ;  (Jen.  Stat. 
1901,  §  3071)  changes  the  rule  and  requires  the  neigh- 
bor to  protect  himself  from  such  injury  up  to  a  certain 
point  by  erecting  a  fence  of  a  fixed  power  of  resistance. 
The  adoption  of  the  herd  law  in  turn  eliminates  the  in- 
tervening statute  and  restores  the  common  law,  by  can- 
celing that  requirement.  But  whenever  the  obligation 
to  maintain  a  barrier  is  reestablished,  whether  by  legis^ 
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lation,  as  in  the  case  of  the  law  requiring  a  railroad 
right  of  way  to  be  fenced,  or  by  contract,  as  where  the 
owners  of  adjoining  tracts  agree  that  each  shall  main- 
tain one-half  of  a  line  fence,  the  burden  of  duty  again 
shifts,  and  cattle  are  not  deemed  to  be  running  at  large 
as  to  any  one  whose  own  fault  causes  their  freedom 
from  restraint. 

"The  fence  law  of  1868  (Gen.  Stat.  1901,  §  3071 
et  seq.)  modified  the  common-law  rule  of  liability  for 
damages  done  by  trespassing  animals,  and  relieved 
the  owner  thereof  from  all  liability  for  damages  result- 
ing therefrom,  except  trespasses  committed  on  lands 
enclosed  with  the  legal  fence  described  in  the  act. 
,  .  .  The  herd  law  of  1872  (Gen.  Stat.  1901,  §  7466 
et  seq.),  where  adopted,  is  a  readoptlon  of  the  common 
law  in  this  respect  as  it  existed  prior  to  the  enactment 
of  the  fence  law  of  1868."  (Railway  Co.  v.  Olden,  72 
Kan.  110,  syllabus.) 

The  liability  of  the  owner  to  prevent  his  animals 
from  straying  upon  his  neighbor's  premises  was  the 
same  at  common  law  as  under  the  herd  law.  He  was 
under  a  positive  duty  to  keep  them  up.  Yet  it  is  held 
without  dissent  that  this  duty  yielded  as  readily  to  a 
counter  obligation  resulting  from  a  private  contract  as 
to  one  created  by  statute. 

"There  can  be  no  doubt  that  adjoining  owners  may, 
by  agreement,  .  .  .  assume  an  obligation  to  main- 
tain sufficient  partition  fences  against  each  other's  cat- 
tle, so  as  to  abrogate  the  common-law  rule.  .  .  . 
Where  an  owner  of  land  is  bound  by  agreement,  pre- 
scription, or  statute  to  maintain  a  fence,  through  de- 
fects in  which  his  neighbor's  cattle  enter  upon  his  land 
and  do  damage,  without  the  fault  of  the  owner  of  such 
cattle,  he  can  not  recover  therefor."  (49  Am.  Dec.  251, 
note.) 

"Where,  by  statute,  prescription  or  agreement,  adja- 
cent owners  are  jointly  bound  to  maintain  a  partition 
fence,  and  neither  is  severally  bound  to  maintain  any 
particular  part  of  it,  they  are  remitted  to  their  common- 
law  obligations,  and  each  must  keep  his  cattle  on  his 
own  land  at  his  peril,  and  will  be  liable  for  their  tres- 
passes upon  his  neighbor,  without  regard  to  the  suffi- 
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ciency  or  insuflSciency  of  the  partition  fence.  .  .  . 
If  a  partition  fence  has  been  divided,  either  by  statute, 
agreement  or  prescription,  and  a  particular  portion 
assigned  to  each  of  the  adjacent  proprietors  to  keep  in 
repair,  each  is  liable  for  trespasses  committed  through 
defects  in  his  own  part  of  the  fence  by  his  cattle  upon 
his  neighbor's  land.  .  .  .  Certain  it  is,  that  the 
plaintiff  in  such  a  case  can  not  recover  for  trespasses 
committed  through  his  own  defective  portion  of  the 
fence,  whether  ihe  defendant's  portion  is  defective  or 
not.  .  .  .  And  if  both  parts  of  the  fence  are  de- 
fective, and  it  is  not  shown  through  which  part  the 
trespassing  animals  entered,  there  can  be  no  recov- 
ery/'   (68  Am.  Dec.  636,  637,  note.) 

"The  owner  of  land  who  fails  to  perform  his  duty  in 
keeping  up  his  share  of  a  division  fence  can  not  recover 
in  trespass  for  damages  done  by  trespassing  animals 
resulting  therefrom."     (22  L.  R.  A.  62,  note.) 

"One  who  fails  to  maintain  his  portion  of  a  partition 
fence  properly  is  without  redress  for  injuries  occa- 
sioned by  his  neighbor's  stock  breaking  through  such 
portion,  as  the  loss  is  occasioned  by  his  own  negli- 
gence."   (19  Cyc.  488.) 

There  is  no  reason  why  the  rule  should  be  different 
where  the  obligation  of  the  cattle  owner  is  defined  by 
statute,  and  it  has  in  several  instances  been  applied 
where  that  was  the  case.  In  Field  v.  Bogie,  72  Mo. 
App.  185,  the  syllabus  reads: 

"Where  parties  build  a  partition  fence  and  agree 
that  each  will  keep  in  repair  a  different  portion  thereof, 
neither  can  impound  the  stock  of  the  other  escaping 
onto  his  premises  through  his  portion  of  the  partition 
fence  by  reason  of  its  bad  repair ;  nor  are  their  rights 
affected  by  the  adoption  in  the  county  of  the  law  re- 
straining animals  from  running  at  large." 

In  Brown  v.  Sams  [Tenn.  1908],  109  S.  W.  513,  it 
was  said : 

"The  plaintiff  .  .  .  insists  that  the  defendant  is 
liable  for  trespass  committed  by  the  hogs  under  [a 
statute]  making  it  unlawful  to  allow  live  stock  to  run 
at  large.  .  .  .  The  defendant's  hogs  were  not  run- 
ning at  large,  but  in  his  field,  and  escaped  upon  the 
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premises  of  the  plaintiff  by  the  failure  of  the  latter  to 
keep  up  his  part  of  the  joint  fence.  He  can  not  com- 
plain of  an  injury  the  direct  result  of  his  own  wrong." 
(Page  514.) 

In  Duffees  v.  Judd,  48  Iowa,  256,  under  a  statute 
providing  that  partition  fences  should  be  maintained 
under  certain  circumstances  even  where  a  herd  law 
had  been  adopted  locally,  the  trial  court  rejected  proof 
of  its  adoption  because  the  defendant's  cattle  were  not 
shown  to  have  been  running  at  large.  The  supreme 
court  said : 

"As  we  have  not  the  evidence  before  us,  we  must 
presume,  in  favor  of  the  ruling  of  the  court,  that  the 
objection  which  defendant  made  to  the  introduction  of 
this  testimony  did  in  fact  exist,  and  that  there  was  no 
evidence  tending  to  show  that  the  cattle  were  running 
at  large,  but  that,  upon  the  contrary,  the  evidence 
showed  that  the  cattle  broke  into  plaintiff's  enclosure 
from  an  adjoining  enclosure,  through  the  division 
fence  separating  plaintiff  and  said  adjoining  enclo- 
sure. The  position  of  appellant  seems  to  be  that 
cattle  are  running  at  large  whenever  they  pass  from 
the  enclosure  of  the  owner  upon  an  adjoining  enclosure, 
although  they  may  pass  through  the  portion  of  a  par- 
tition fence  which  belonged  to  an  adjoining  owner,  and 
which  he  had  neglected  to  maintain  in  repair.  .  .  . 
We  are  satisfied  that  this  position  of  appellant  is  not 
correct."    (Pages  258,  259.) 

The  case  of  Conway  v.  Jordan,  110  Iowa,  462,  seems 
exceptional.  There,  under  a  statute  providing  that 
"any  person  may  take  possession  of  any  .  .  .  bull 
found  at  large"  (p.  464),  it  was  held  that  "any  person 
may  take  up  a  bull  running  at  large,  no  matter  how  he 
may  have  escaped  from  the  control  of  the  owner" 
(p.  465) ,  and  that  such  an  animal  is  deemed  to  be  run- 
ning at  large  although  he  escaped  through  a  pasture 
fence  which  it  was  the  distrainor's  duty  to  maintain, 
if  the  owner  turned  him  into  the  pasture  with  notice 
that  the  fence  was  insufficient  to  restrain  him.  This 
decision  may  have  been  influenced  by  the  fact  that 
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another  section  of  the  same  act  (whidi  was  held  to 
have  no  application)  specifically  provided  that  the 
owner  of  domestic  animals  should  not  be  liable  in 
damages  for  injury  done  by  them  resulting  from  the 
failure  of  the  person  suffering  the  loss  to  maintain  his 
half  of  a  division  fence.  The  court  seems  to  have  con- 
strued the  statute  as  showing  a  purpose  to  make  a 
distinction  in  this  regard  as  to  male  animals.  A  similar 
view  on  the  part  of  the  legislature  had  been  evidenced 
at  the  time  the  case  was  decided  (but  not  when  it 
arose)  by  an  amendment  in  terms  requiring  the  own- 
ers of  bulls  to  "restrain"  them.  (Iowa  Code,  1897, 
§  2312.) 

In  order  to  warrant  a  recovery  by  McAfee,  either 
the  animals  must  have  entered  his  land  at  some  place 
where  he  was  not  bound  to  maintain  a  fence,  or  if  the 
entry  was  made  at  a  point  where  that  duty  rested  on 
him  it  must  not  have  been  accomplished  by  reason  of 
a  defect  therein  due  to  his  negligence.  If  the  kind  of 
barrier  the  parties  had  agreed  to  maintain  was  in- 
sufficient to  turn  the  bulls.  Walker  was  bound  to  pro- 
vide some  other  and  effectual  means  of  restraint,  and 
was  liable  for  any  injury  resulting  from  his  breach  of 
this  obligation.  Whatever  damages  McAfee  was  en- 
titled to  were  recoverable  without  invoking  the  action 
of  the  fence  viewers.  {Prather  v.  Reeve,  23  Kan. 
«27.) 

The  pleadings  do  not  specify  just  how  strong  a  fence 
the  parties  agreed  to  maintain,  nor  is  the  evidence 
more  explicit  on  that  point.  Perhaps  in  the  absence 
of  any  reason  to  the  contrary  they  may  be  presumed 
to  have  had  in  mind  the  standard  fixed  by  law.  No 
reason  is  apparent,  however,  why  they  might  not  have 
agreed  to  build  a  barrier  of  a  greater  or  of  a  less 
strength  than  ttiat  of  a  l^al  fence,  or  to  preserve  one 
already  in  existence  in  its  then  condition.  If  the  kind 
of  fence  the  contract  called  for  was  not  sufficient  to 
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turn  the  bulls,  the  omission  to  keep  it  up  could  not 
have  caused  the  plaintiff's  injury;  otherwise  it  might. 
The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


James  Fee,  jr..  Plaintiff,  v.  W.  D.  Richardson, 
Defendant. 

No.  16,694. 

P.  J.  Corcoran,  Plaintiff,  v.  Wm.  Brown,  Defendant. 

No.  16,696. 
SYLLABUS  BY  THE  COURT. 

Elections — "City  Ojficers"— Marshals  of  City  Courts — Qualified 
Voters,  The  marshals  provided  for  in  each  division  of  the 
city  court  of  Kansas  City,  Kan.,  by  chapter  193  of  the  Laws 
of  1905  are  not  city  officers,  and  women  are  not  ''qualified 
voters"  in  the  election  of  such  officers. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
March  12, 1910.    Judgment  for  the  defendants. 

James  F.  Getty,  F.  D.  Hvtchinga,  and  David  F.  Car- 
son, for  the  plaintiffs. 
Nathan  Cree,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  pleadings  in  the  two  cases  are  prac- 
tically identical,  and  what  is  said  herein  applies  to  each 
case. 

'  The  complaint  alleges,  in  substance,  the  creation  of 
two  city  courts  in  the  township  of  Kansas  City  by 
chapter  107  of  the  Laws  of  1897,  amended  by  chapter 
212  of  the  Laws  of  1903,  and  the  creation  of  the  office 
of  city  marshal  by  chapter  193  of  the  Laws  of  1905; 
that  at  the  time  of  the  city  election  in  1909  the  plaintiff 
had  all  the  qualifications  for  election  to  the  office  of 
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marshal  and  was  a  candidate  for  election  to  that  office 
at  such  election,  and  that,  counting  all  the  votes  of 
males  and  females  cast  for  the  office  of  marshal  at  such 
election,  the  plaintiff  had  a  majority  and  was  duly 
elected  to  the  office,  but  if  the  votes  of  males  only  were 
counted  the  defendant  had  a  majority  and  was  elected; 
that  on  April  7,  1909,  the  board  of  county  commission- 
ers of  Wyandotte  county  met  as  a  canvassing  board, 
and  unlawfully  and  without  right  assumed  to  canvass 
the  votes  cast  for  the  office  of  marshal  of  the  city  court 
of  Kansas  City,  and  unlawfully  failed  and  refused  to 
canvass  the  votes  of  females  for  that  office  and  can- 
vassed only  the  votes  of  males ;  that  the  board  unlaw- 
fully declared  the  defendant  elected  to  the  office  and 
issued  to  him  a  certificate  of  election ;  and  that  there- 
upon the  defendant  did  unlawfully  usurp  and  intrude 
himself  into  the  office,  and  continues  unlawfully  to  hold 
and  usurp  the  functions  thereof  and  to  withhold  the 
office  from  the  plaintiff.  The  plaintiff  prays  for  judg- 
ment that  he,  and  not  the  defendant,  is  entitled  to  the 
office. 

The  defendant  contends  that  this  court  should  not 
exercise  jurisdiction  in  this  case.  The  jurisdiction  is 
expressly  conferred  by  the  constitution  (art.  3,  §  3) , 
and  the  plaintiffs  have  substantially  complied  with  the 
requirements  of  rule  5  of  this  court.  Hence  jurisdic- 
tioii  is  assumed. 

It  is  true  that  the  controversy  herein  could  have  been 
settled  by  an  action  in  mandamus,  but  the  name  of  the 
action  is  of  little  consequence.  The  controlling  facts 
as  well  as  the  judgment  would^  as  to  this  case  at  least, 
be  practically  the  same  by  whichever  name  the  action 
were  styled ;  the  difference  would  be  in  the  form  of  the 
remedy.  If  the  action  were  in  mandamus  it  would  be 
determined  by  the  same  questions  of  law  as  are  now 
presented  to  determine  whether  or  not  the  facts  pleaded 
in  the  petition  entitle  the  plaintiff  to  the  office,  viz., 
whether  at  the  city  election  at  which  the  plaintiff 
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claims  to  have  been  elected  women  were  qualified  elect- 
ors to  vote  for  the  candidates  for  the  office  of  marshal 
of  the  city  courts.  There  being,  therefore,  nothing 
material  in  the  form  of  the  action,  we  proceed  to  the 
decision  of  the  question. 

Section  48  of  chapter  110  of  the  General  Statutes  of 
1868  (Gen.  Stat.  1901,  §  7814)  provides: 

"No  city  of  more  than  two  thousand  inhabitants  shall 
be  included  within  the  corporate  limits  of  any  town- 
ship; but  each  of  such  cities  shall  constitute  a  town- 
ship for  the  purpose  of  electing  justices  of  the  peace 
and  constables  as  provided  in  this  act,  and  for  the  ex- 
ercise of  the  powers  and  jurisdiction  of  such  officers,  as 
prescribed  by  law.  In  such  cities  said  officers  shall  be 
elected  at  the  regular  city  election." 

By  chapter  107  of  the  Laws  of  1897  two  new  courts 
were  created  in  Kansas  City  township,  to  be  called  the 
city  courts  of  Kansas  City,  first  district  and  second 
district,  respectively.  By  the  terms  of  the  act  the  of- 
fices of  justices  of  the  peace  in  the  township  were  made 
only  nominal,  as  the  jurisdiction  of  such  justices  was 
thereby  limited  to  civil  cases  where  the  amount  claimed 
does  not  exceed  the  sum  of  oitfe  dollar.  (In  re  Greer, 
58  Kan.  268.)  The  same  jurisdiction,  civil  and  criminal, 
was  conferred  on  the  city  courts  as  justices  of  the  peace 
have  in  the  state.  No  change  was  made  in  this  act  as 
to  the  executive  offices  of  the  city  courts,  but  it  was 
expressly  provided  that  all  writs  and  processes  issued 
by  the  judges  or  clerks  of  such  courts  should  be  di- 
rected to  some  constable  of  the  township,  to  be  exe- 
cuted and  returned  as  provided  by  law  in  relation  to 
writs  and  processes  issued  by  justices  of  the  peace. 

At  the  same  session  chapter  264  of  the  Laws  of  1897 
was  enacted,  providing  for  one  constable  in  each  of  the 
two  districts  of  the  township  corresponding  to  the  dis- 
tricts of  the  city  courts,  and  that  each  constable  should 
be  elected  by  the  qualified  electors  of  the  district.  This 
arrangement  was  continued  until  the  enactment  of 
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chapter  193  of  the  Laws  of  1905,  which  provides,  in 
part: 

"Section  1.  That  each  division  of  the  city  court  of 
Kansas  City,  Kan.,  shall  have  a  marshal,  whose  style 
of  the  office  shall  be  'marshal  of  the  city  court  of  Kan- 
sas City,'  and  one  of  said  marshals  shall  be  elected 
every  two  years  from  the  first  and  one  from  the  second 
district  of  said  Kansas  City  township,  as  bounded  and 
designated  by  section  4  of  chapter  107  of  the  Laws  of 
1897. 

"Sec.  4.  Said  marshals  shall  be  residents  of  the  dis- 
trict from  which  they  are  elected  and  shall  be  elected 
by  the  qualified  electors  of  said  city.  They  shall  have 
and  exercise  all  the  powers  and  perform  all  the  duties 
prescribed  by  law  for  constables,  and  in  addition  such 
other  duties  as  may  be  required  [of]  them  by  law. 
.  .  .  AU  vacancies  in  the  ofiice  of  marshal  [shall] 
be  filled  by  appointment  of  the  governor." 

By  chapter  230  of  the  Laws  of  188V  (Gen.  Stat.  1901, 
§  642)  it  was  provided : 

"Section  1.  That  in  any  election  hereafter  held  in 
any  city  of  the  first,  second  or  third  class,  for  the  elec- 
tion of  city  or  school  oflScers,  or  for  the  purpose  of 
authorizing  the  issuance  of  any  bonds  for  school  pur- 
poses, the  right  of  any  citizen  to  vote  shall  not  be  de- 
nied or  abridged  on  account  of  sex." 

In  section  14  of  chapter  122  of  the  Laws  of  1903  this 
provision,  with  one  addition,  which  is  here  immaterial, 
was  reenacted  as  a  part  of  the  law  relating  to  cities  of 
the  first  class. 

The  question,  then,  for  determination  is  whether  the 
office  of  marshal  of  a  city  court  in  Kansas  City  town- 
ship is  or  is  not  a  city  office.  As  before  said,  the  city 
of  Kansas  City  and  Kansas  City  township  are  coexten- 
sive in  territory.  These  marshals  receive  no  compensa- 
tion from  the  city  as  such,  but  they  are  required  to 
collect  the  same  fees  as  constables  are  authorized  to 
collect  for  like,  service  and  to  return  the  fees  to  the 
county  treasurer  of  Wyandotte  county,  and  they  re- 
ceive from  the  county  a  stated  salary  per  annum. 

13—82  KAN. 
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Their  bailiwick  is  not  limited  by  the  township  or  city 
lines,  but  extends  to  the  boundaries  of  Wyandotte 
county,  the  same  as  that  of  constable  under  the  law  of 
the  state.  Yet  they  are  elected,  not  at  a  general,  but  at 
a  city,  election. 

In  different  courts  different  tests  have  been  applied 
in  determining  whether  an  officer  is  a  federal,  state, 
county,  township  or  municipal  officer,  but  probably  the 
best  test  is  the  character  of  the  services  he  performs 
or  of  the  duties  imposed  upon  him.  (See  12  Cur.  Law, 
1131 ;  28  Cyc  400.)  A  marshal  of  a  city  court  owes  no 
duty  to  the  city  as  such,  any  more  than  a  justice  of 
the  peace  of  a  city  does,  and  it  may  be  said  that  the 
judges  of  the  city  courts  of  Kansas  City  township  bear 
the  same  relation  to  the  city  and  county.  Their  duties 
extend  through  tlje  county,  the  same  as  do  those  of 
justices  of  the  peace  and  constables  by  the  laws  of  the 
state.  By  this  test — ^the  character  of  service  rendered 
or  of  the  duty  imposed  by  law — ^the  city  courts  of  Kan- 
sas City  are  essentially  justice  of  the  peace  courts,  and 
the  marshals  thereof  are  constables.  If  so,  the  ques^ 
tion  has  practically  been  determined  in  this  state  in 
The  State,  ex  reL,  v.  Parry,  62  Kan.  1,  in  which  it  was 
held: 

"The  cities  of  the  state  of  Kansas  are  'townships,^ 
within  the  meaning  of  the  constitution  and  statutes^ 
for  the  purposes  of  the  election  of  justices  of  the  peace, 
and  such  officers,  although  elected  within  a  city,  are 
not  strictly  city  officers.  Their  official  duties  are  not 
limited  to  the  boundaries  of  the  cities  in  which  they 
are  elected,  nor  by  the  provisions  of  the  charters  or 
ordinances  of  the  city  in  which  they  reside.  Their 
civil  and  criminal  jurisdiction  are  coextensive  with 
their  counties,  except  as  otherwise  provided  by  law. 

"Chapter  230,  Laws  of  1887,  does  not  confer  upon 
women  the  right  to  vote  for  justices  of  the  peace  in  the 
cities  of  the  state.  In  one  sense,  such  officers  are  town^ 
ship  officers,  rather  than  city  officers."   (Syllabus.) 

Following  that  decision,  we  hold  that  these  marshals 
are  not  city  officers,  and,  as  said  in  The  State,  ex  rel..  v^ 
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Parry,  supra,  it  follows  that  chapter  230  of  the  Laws  of 
1887  (Gen.  Stat.  1901,  §  642)  and  section  14  of  chapter 
122  of  the  Laws  of  1903  do  not  confer  upon  women  the 
right  to  vote  for  marshal  of  a  city  court  at  a  city  elec- 
tion in  Kansas  City,  Kan. 

Judgment  for  the  defendants  in  each  case,  and  for 
costs. 


The  State  op  Kansas,  Appellee,  v.  Ira  Brecount, 
AppeUimt. 

No.  16.686. 
SYLLABUS  BY  THE  COURT. 

1.  HOMICIDB — ExeuaahU — Intent  with  Which  the  Act  Woe  Done. 
Homicide,  to  be  excusable  within  the  provisions  of  section 
1995  of  the  General  Statutes  of  1901  (Gen.  Stat.  1868,  ch.  31, 
§  10) ,  must  have  resulted  from  an  act  committed  with  lawful 
intent.  It  is  not  enough  that  the  act  is  one  which  under  ordi- 
nary drcumstances  would  be  lawful  and  is  c<»nmitted  by 
means  ordinarily  lawful  and  with  the  usual  and  ordinary  cau- 
tion.   There  must  be  absence  of  unlawful  intent. 

2.  GBnfiNAL  Law  —  PrelirMnary  Examinatian  —  Complaint  — 
Coroner's  Warrant,  A  coroner's  warrant  for  the  arrest  of 
a  person  found  guilty  by  a  coroner's  jury  takes  the  place  of 
a  complaint,  and  is  sufficient  authority  for  the  holding  of  a 
preliminary  examination  before  an  examining  magistrate. 

Appeal  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

C  W.  Roberta,  and  F.  L.  Richardson,  for  the  appel- 
lant. 

Fred  S.  Jackson,  attorney-general,  Ed  J.  Fleming, 
county  attorney,  and  C.  S.  Beekman,  for  the  appellee ; 
C.  T.  Atkinson,  of  counsel. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  Ira  Brecount  was  convicted  of  man- 
slaughter in  the  fourth  degree  and  sentenced  to  serve 
a  term  in  the  penitentiary  not  exceeding  two  years. 
From  this  judgment  he  appeals. 

The  accident  upon  which  the  prosecution  is  based 
happened  in  Arkansas  City  on  the  first  day  of  July, 
1908.  The  appellant  was  a  substitute  fireman  in  the 
employ  of  the  fire  department  of  that  city.  The  fire 
department  was  called  out  by  a  fire  alarm,  and  the 
appellant,  in  company  with  the  chief,  was  making  *the 
run  in  the  latter's  wagon.  The  appellant  was  driving 
at  a  gallop  through  one  of  the  main  streets  when  a 
collision  occurred  with  a  carriage  in  which  Fred 
Bowers  and  his  wife  were  riding,  and  Mrs.  Bowers 
was  thrown  out,  deceiving  injuries  from  which  she 
afterward  died.  The  accident  occurred  at  about  seven 
o'clock  in  the  evening,  while  a  band  concert  was  being 
given  from  a  temporary  stand  erected  in  a  part  of  the 
street.  The  street  was  filled  with  vehicles  and  a  crowd 
of  persons  in  attendance  on  the  concert.  The  appel- 
lant was  off  duty  from  six  o'clock  in  the  evening,  and 
at  about  seven  o'clock  met  Harry  Scott,  the  chief  of 
the  department,  two  or  three  blocks  from  where  the 
crowd  was  gathered.  Scott  had  not  been  on  duty 
during  the  day,  and  was  intoxicated.  He  had  been 
threatening  to  turn  in  a  false  alarm  and  have  the  de- 
partment make  a  run  to  see  the  crowd  scatter.  C.  H. 
Peek,  who  was  with  Scott,  was  attempting  to  prevail 
upon  him  not  to  do  so  and  asked  the  appellant  to  take 
charge  of  Scott  and  get  him  home,  and  warned  the  ap- 
pellant not  to  permit  Scott  to  turn  in  an  alarm  be- 
cause it  would  result  in  injuring  or  killing  some  one. 
Brecount  replied,  in  substance,  that  Scott  was  chief 
and  had  a  right  to  call  out  the  department  if  he  wanted 
to  do  so.     Soon  after  this  Scott  turned  in  an  alarm 
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from  a  box  on  the  comer  and  gave  the  location  of  the 
fire  in  a  block  on  south  "A*'  street,  to  reach  which 
would  take  the  fire  department  througrh  the  crowd  then 
surrounding  the  band  stand.  After  turning  in  the 
alarm,  Scott  and  the  appellant  ran  to  the  fire  depart- 
ment building,  where  the  latter  hitched  the  horse  to 
the  chiefs  wagon,  and  together  they  drove  down  the 
street  as  fast  as  the  horse  could  travel.  The  appel- 
lant was  driving  and  Scott  was  whipping  the  horse. 
This  occurred  several  minutes  after  the  alarm  had 
been  turned  in  and  after  the  fire  department  had  made 
its  run,  so  that  by -the  time  the  rig  driven  by  the  ap- 
pellant reached  the  vicinity  of  the  crowd  many  of  the 
persons  who  had  followed  the  first  fire  wagon  and  had 
learned  that  the  alarm  was  a  false  one  were  returning 
in  the  direction  of  the  band  stand.  Among  them  was 
Fred  Bowers,  in  a  carriage  with  his  wife  and  two 
other  persons.  Bowers  was  on  the  left-hand,  or  wrong, 
side  of  the  street.  He  saw  the  danger  he  was  in  and 
attempted  to  get  out  of  the  way,  and  called  out  a  num- 
ber of  times,  warning  the  appellant  not  to  drive  into 
his  rig.  The  horse  which  the  appellant  was  driving 
was  whipped  until  within  a  short  distance  from  the 
place  where  the  collision  occurred.  Immediately  after 
the  accident  Bowers  asked  the  appellant  why  he  drove 
into  him,  and  the  appellant  exclaimed,  "G —  d —  you, 
we  will  teach  you  to  keep  on  your  own  side  of  the 
street" 

There  was  little  conflict  in  the  evidence.  The  appel- 
lant's witnesses  testified  that  during  the  time  he  was 
driving  down  the  street  he  held  a  tight  rein  on  the 
horse,  that  the  gong  was  sounded  continuously,  and  the 
witnesses  saw  nothing  unusual  in  the  manner  in  which 
the  run  was  made. 

The  principal  contention  of  the  appellant  is  that  the 
homicide  was  excusable  within  the  definition  of  section 
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1995  of  the  General  Statutes  of  1901  (Gen.  Stat  1868, 
ch.  31,  §  10) ,  which,  so  far  as  applicable  here,  reads : 

"Homicide  shall  be  deemed  excusable  when  com- 
mitted by  accident  or  misfortune*  .  .  /  or  in  doing 
any  other  lawful  act  by  lawful  means,  with  the  usual 
and  ordinary  caution,  and  without  unlawful  intent." 

It  is  urged  that  the  evidence  of  the  state  established 
that  the  appellant  was  engaged  in  a  lawful  act  by  law- 
ful means,  with  the  usual  and  ordinary  caution,  and 
without  unlawful  intent.  In  this  we  are  unable  to 
concur.  In  the  argument  particular  stress  is  laid  upon 
the  fact  that  the  appellant  was  doing  the  act  in  the 
usual  and  ordinary  manner.  It  may  be  conceded  that 
the  run  was  being  made  in  the  usual  and  ordinary 
manner,  so  far  as  the  speed  of  the  horse,  the  ringing 
of  the  gong  and  the  keeping  of  a  tight  rein  on  the 
horse  were  concerned.  And,  if  there  had  been  an 
actual  alarm  or  one  which  required  the  appellant  to 
make  the  run,  and  while  making  it  in  good  faith  the 
same  accident  had  occurred,  the  appellant  would  not 
have  been  criminally  responsible  for  the  consequences. 
But  in  order  to  bring  an  act  within  the  protection  of 
the  statute  something  more  is  required  than  that  it  be 
done  with  the  ''usual  and  ordinary  caution."  There 
must  be  absence  of  "unlawful  intent."  It  is  apparent 
from  the  evidence  that  the  alarm  was  turned  in,  not 
in  good  faith  for  the  purpose  of  making  a  p)*actice 
run,  but  with  the  avowed  purpose  of  running  through 
the  crowd  to  see  the  people  scatter,  and  that  in  the 
purpose  the  appellant  was  parUcepa  cnmmts.  There 
was  no  lack  of  evidence  indicating  the  appellant's  state 
of  mind  and  his  disregard  of  the  rights  of  others.  His 
profane  exclamation  immediately  after  the  collision  to 
the  effect  that  he  would  teach  Bowers  to  keep  on  the 
right  side  of  the  road,  and  the  circumstuices  under 
which  the  alarm  was  turned  in,  demonstrate  beyond 
any  question  that  the  act  was  committed  with  an  un- 
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lawful  intent,  that  it  was  reckless,  wanton  and  wholly 
inexcusable,  the  result  of  a  desire  to  exhibit  a  little 
brief  authority  and  to  appear  spectacular  in  the  eyes 
of  the  people.  The  act  of  the  appellant  in  driving 
through  the  street  in  the  manner  he  did  might  have 
been  lawful  on  a  proper  occasion,  but  whether  it  was 
lawful  in  this  instance  depends  upon  whether  it  was 
done  with  a  lawful  intent.  It  was  the  intent  which 
made  the  act  unlawful  and  todc  it  outside  the  protec- 
tion of  a  statute  which  was  not  designed  to  relieve  per- 
sons from  responsibility  for  criminal  recklessness. 

There  is  nothing  substantial  in  the  claim  that  the 
appellant  was  denied  a  preliminary  examination. 
While  the  statute  provides  that  a  written  complaint 
under  oath  shall  be  filed  with  the  magistrate  before 
the  warrant  issues  (Oim.  Code,  §  36) ,  there  is  another 
method  provided  by  sections  1768  to  1771,  inclusive, 
of  the  General  Statutes  of  1901.  (Gen.  Stat.  1868,  ch. 
25,  §§  127-130.)  Where  there  is  a  verdict  of  guilty  by 
a  coroner's  jury  it  is  made  tiie  duty  of  the  coroner  to 
idstte  hJB  warrant,  upon  which  the  defendant  is  arrested 
and  taken  before  a  magistrate  for  a  preliminary  ex- 
amination. It  is  expressly  provided  that  such  warrant 
shall  take  the  place  of  a  complaint  and  be  sufficient 
foundation  for  the  proceeding  before  the  justice. 
(Gen.  Stat  1901,  §§  1770,  1771.)  "Such  a  warrant  is 
of  e^al  aulStority  with  one  issued  by  a  justice  of  the 
peace."  (The  State  v.  Tewmsan,  39  Kan.  726,  728.) 

There  was  no  error  in  the  admission  of  testimony 
nor  in  the  instructions,  and  the  evidence  in  support  of 
the  motion  for  a  new  trial  was  merely  cumulative.  We 
are  satisfied  that  ihe  appellant  had  a  fair  trial,  and  the 
judgment  is  affirmed. 
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The  City  op  Goodland,  Plaintiff,  v.  James  M.  Nation, 
as  Auditor  of  the  State  of  Kansas,  Defendant. 

No.  16,700. 
SYLLABUS  BY  THE  COURT. 

Cities — Banded  Indebtedness — LimitaMon.  Section  1  of  chapter 
91  of  the  Laws  of  1909  and  section  8  of  chapter  62  of  the 
Laws  of  1909,  as  to  the  provisions  relating  to  the  amount  of 
bonds  thereby  authorized  to  be  issued  by  cities  of  the  second 
or  third  class,  are  construed  as  one  act,  and  limit  the  amount 
of  bonds  which  may  be  issued  to  one  and  one-half  per  centum 
of  the  assessed  value  of  taxable  property  in  the  city  for  the 
year  previous  to  the  issuance  of  the  bonds,  except,  as  pro- 
vided in  chapter  91,  such  cities  may  issue  bonds  in  an  amount 
not  to  exceed  the  existing  floating  indebtedness  of  such  city, 
such  bonds  to  be  used  in  the  redemption  of  the  orders,  war- 
rants and  scrip  of  such  city  outstanding  May  1,  1909. 

Original  proceeding  in  mandamus.  Opinion  filed 
March  12, 1910.    Peremptory  writ  granted. 

C.  C.  Perdieu,  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shvkers, 
special  assistant  attorney-general,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  On  the  petition  of  the  plaintiff  an  al- 
ternative writ  of  mandamus  was  allowed,  and  in  re- 
sponse thereto  the  defendant  filed  a  motion  to  quash 
the  writ  on  the  ground  that  neither  the  writ  nor  the 
petition  states  facts  sufficient  to  constitute  a  cause  of 
action  or  to  entitle  the  plaintiff  to  the  relief  prayed  for. 
The  case  is  submitted  for  judgment  on  the  pleadings. 
Treating  the  motion  as  a  general  demurrer,  the  facts 
admitted  thereby  are,  in  substance,  as  follow : 

The  city  of  Goodland  is  a  city  of  the  second  class, 
and  on  the  first  day  of  May,  1909,  had  outstanding  a 
bonded  indebtedness  of  $20,000  and  a  floating  indebt- 
edness of  $21,000.    The  assessed  valuation  of  taxable 
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property  in  the  city  in  1908  was  $1,511,929.  After 
May  1,  1909,  the  city  proceeded,  in  substantial  compli- 
ance with  the  statute,  to  vote,  issue  and  register  with 
the  county  clerk  bonds  in  the  sum  of  $21,000  to  redeem 
the  orders,  warrants  and  scrip  outstanding,  and  pre- 
sented the  same  to  the  defendant,  the  auditor  of  state^ 
for  registration.  The  auditor  ruled  that  the  city  was 
entitled  to  issue  additional  bonds  to  the  amount  of 
about  $2700  only,  under  the  limitation  provided  in  sec- 
tion 8  of  chapter  62  of  the  Laws  of  1909,  restricting 
such  issue  to  one  and  one-half  per  centum  of  the  as- 
sessed value  of  all  the  taxable  property  within  the  city 
as  shown  by  the  assessment  books  of  the  year  previous* 
He  refused  to  register  bonds  to  any  greater  amount. 
This  section,  which  the  defendant  contends  is  applica- 
ble, reads: 

"Section  1,  chapter  128  of  the  Laws  of  1907,  is 
hereby  amended  to  read  as  follows:  Section  1.  At  no 
time  shall  the  bonded  indebtedness  of  any  city  of  the 
second  class  exceed  one  and  one-half  per  centum  of  the 
assessed  value  of  all  the  taxable  property  within  said 
city,  as  shown  by  the  assessment  books  of  the  year 
previous  to  the  one  in  which  a  new  issue  of  bonds  is 
proposed  to  be  made;  provided,  bonds  issued  to  pay 
the  cost  of  improvement  for  which  a  special  tax  is 
levied  upon  the  property  improved,  and  bonds  issued 
to  pay  the  cost  of  improvements  of  intersections  of 
streets,  alleys  and  avenues  and  that  portion  of  the 
street  immediately  in  front  of  city  property,  shall  not 
be  included  in  estimating  said  bonded  indebtedness; 
and  provided,  further,  that  nothing  in  this  section  shall 
be  construed  to  prevent  the  issuing  of  bonds  to  refund 
existing  bonded  indebtedness ;  but  nothing  herein  shall 
affect  bonds  issued  or  that  may  be  issued  hereafter 
under  and  by  virtue  of  chapter  101  of  the  Laws  of 
1905." 

The  foregoing  statute  took  effect  March  8,  1909. 
The  plaintiff  contends,  for  reasons  which  we  need  not 
discuss,  that  the  restriction  in  section  8  is  invalid  if 
applicable  to  this  case,  and  says  the  issue  of  the  bonds 
in  question  is  expressly  provided  for  in  section  1  of 
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chapter  91  of  the  Laws  of  1909,  which  took  effect 
April  1,  1909,  and  which  is  the  last  pronouncement  of 
the  law.    The  portion  of  section  1  applicable  reads : 

"The  mayor  and  councilmen  of  any  city  of  the  sec- 
ond or  third  class  are  hereby  authorized  to  issue  the 
bonds  of  such  city  in  an  amount  not  to  exceed  the  ex- 
isting floating  indebtedness  of  such  city,  said  bonds  to 
be  used  in  the  redemption  of  the  outstanding  orders, 
warrants  and  scrip  of  such  city  outstanding  May  1, 
1909." 

The  defendant  maintains  that  both  acts  are  valid, 
and  that  it  must  be  presumed  that  chapter  91  was  en- 
acted with  knowledge  of  the  restriction  contained  in 
<diapter  62  and  that  such  restriction  should  be  read 
into  the  latter  act  as  an  exception. 

In  view  of  the  general  policy  of  the  legislature  to 
enable  cities  to  issue  bonds  and  thereby  to  distribute 
the  payment  for  necessary  improvements  through  a 
number  of  years  instead  of  requiring  a  levy  to 
pay  all  in  one  year,  we  think  it  was  the  purpose 
of  the  legislature  rather  to  make  the  provision  in 
<diapter  91  an  exception  to  the  restriction  in  chapter 
62.  The  two  acts  having  been  passed  by  the  legislature 
at  the  same  session,  and  so  nearly  at  the  same  time, 
should  as  to  these  provisions  be  regarded  as  one  act. 
Thus  construed,  the  issue  of  bonds  in  cities  of  the 
second  and  third  classes  is  limited  in  amount  to  one 
and  one-half  per  centum  of  the  assessed  value  of  tax- 
able property  in  the  city  for  the  year  preceding  that 
in  which  the  issue  is  made,  except,  as  provided  in  chap- 
ter 91,  that  bonds  may  be  issued  to  the  amount  of  the 
floating  indebtedness  of  such  city,  such  bonds  to  be 
used  to  pay  the  orders,  warrants  and  scrip  of  such  city 
outstanding  May  1,  1909. 

The  peremptory  writ  is  allowed.  Judgment  against 
the  defendant  for  costs. 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910. 208 

Salt  Co.  V.  Ellsworth  County. 


The  Royal  Salt  Company,  Appellant,  v.  The  Board 
OP  County  Commissioners  op  the  County  op  Ells- 
worth et  aL,  Appellees. 

No.  16.777. 
SYLLABUS  BY  THE  COURT. 

Taxation — InjwncHon — FrauduUnt  Asaessment — Demurr^  to 
Petition.  While  the  decisum  of  the  tax  commission  in  fixing 
and  equalizing  the  assessment  of  property  is  plenary  and  final 
when  honestly,  although  erroneously,  made,  the  petition  of  a 
taxpayer  for  an  injunction,  in  whidi  it  was  alleged  that  the 
tax  commission  had  fixed  an  exorbitant  and  excessive  valua- 
tion  upon  plainttfTs  property,  one  which  the  commission  Imew 
to  be  grossly  excessiye^  and  that  it  had  placed  a  valuation  on 
plaintiff's  property  much  higher  than  it  had  placed  on  similar 
property  owned  by  others,  stated  a  good  cause  of  action  for 
equitable  relief,  and  the  demurrer  thereto  should  have  been 
overruled. 

Appeal  from  Ellsworth  district  court;  Rollin  R. 
Bees,  judge.    Opinion  filed  March  12, 1910.    Beversed. 

Ira  E.  Lloyd,  and  N.  F.  Nourse,  for  the  appellant. 
DaUas  Graver,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C-  J. :  The  Royal  Salt  Company,  which  is 
engaged  in  mining,  crushing  and  refining  salt  in  Ells- 
worth county,  brought  this  action  against  the  board  of 
coimty  commissioners  and  the  county  treasurer  of  Ells- 
worth county  to  enjoin  the  enforcement , and  collection 
of  taxes  levied  upon  its  salt  plant  The  plant  consists 
of  ground  four  acres  in  extent,  together  with  buildings, 
machinery  and  improvements  erected  and  placed 
thereon  for  crushing  and  refining  the  product  of  the 
mines.  It  is  alleged  in  the  petition  of  the  salt  company 
that  in  1908  the  county  assessor  assessed  its  property 
at  $400,000 ;  that  an  appeal  was  finally  taken  from  the 
decision  of  the  local  authorities  to  the  tax  commission, 
and  upon  a  hearing  that  tribunal  found  ''that  the  actual 
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value  in  money  of  the  salt  plant  of  the  Royal  Salt  Com- 
pany, including  everything  in  the  way  of  property  and 
rights  appertaining  thereto,  is  $260,000."  This  valua- 
tion, it  is  alleged,  is  not  only  excessive,  but  the  tax  com- 
mission knew  it  to  be  grossly  excessive  when  they 
placed  a  valuation  on  the  property  of  the  company.  It 
is  specifically  alleged  that  the  actual  value  of  the  prop- 
erty was  not  more  than  $75,000,  and  that  the  commis- 
sioners well  knew  that  it  was  not  worth  more  than  that 
sum.  It  is  further  stated  that  appeals  from  assess- 
ments of  the  plants  of  other  salt  companies  were  pend- 
ing before  the  tax  commissioners  at  the  same  time  aa 
the  appeal  in  the  present  case,  and  that  the  decisions 
in  those  cases  illustrated  the  arbitrary  and  illegal  ac- 
tion of  the  commission  in  the  valuation  of  the  property 
of  the  appellant.  It  is  averred  that  the  tertimony 
showed  beyond  dispute  that  the  plant  of  the  Crystal 
Salt  Company  was  worth  more  than  that  of  the  Royal 
Salt  Company,  and  yet  the  former  was  only  assessed  at 
$92,000.  Again,  that  the  plant  of  the  Bevis  Rock  Salt 
Company  was  of  a  greater  value  than  that  of  the  Royal 
Salt  Company,  and  yet  it  was  assessed  at  only  $45,000» 
Another  case  was  the  plant  of  the  Kingman  Salt  Com- 
pany, which  was  equally  as  valuable  as  that  of  the 
Royal  Salt  Company  and  which  was  only  assessed  at 
$71,360.  It  is  averred  that  every  member  of  the  tax 
commission  knew  that  each  of  these  plants  was  of 
equal  or  greater  value  than  appellant's  property,  which 
was  assessed  at  $260,000.  In  another  averment  of  the 
petition  it  appears  to  be  conceded  by  appellant  that  its 
property  was  of  the  value  of  $97,250.67,  but  it  is  posi- 
tively alleged  that  the  tax  commission,  and  each  mem- 
ber of  it,  not  only  discriminated  in  favor  of  other  salt 
companies,  but  that  they  knowingly  placed  a  valuation 
on  appellant's  property  much  more  than  double  its 
actual  value. 

The  case  must  be  determined  on  the  averments  of 
the  petition.    On  the  demurrer  to  that  pleading  the  al- 
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legations  of  appellant  are  to  be  taken  as  true.  They 
are  to  the  effect  that  the  tax  commission  assessed  the 
property  of  appellant  at  $260,000,  when  the  members 
each  knew  that  it  was  of  less  value  than  $100,000. 
This  charges  a  conscious  disregard  of  duty  which 
amounted  to  a  fraud  upon  appellant.  If  they  assessed 
another  salt  plant  at  $45,000,  knowing  that  it  was  of 
greater  value  than  that  of  appellant,  which  was  placed 
at  $260,000,  it  was  an  intentional  discrimination  and  a 
fraud  upon  appellant,  and  if  the  assessment  against 
appellant  is  excessive  it  affords  good  grounds  for  the 
interposition  of  a  court  of  equity.  Taxes  will  not  be 
enjoined  merely  because  they  seem  to  the  court  to  be 
excessive.  The  duty  and  discretion  of  placing  a  valua- 
tion on  property  for  purposes  of  taxation  is  devolved 
on  the  assessing  officers,  and  a  court  may  not  assume 
this  task  merely  because  its  judgment  of  value  differs 
from  that  of  the  officers.  Mere  error  of  judgment  of 
the  assessing  officers  is  no  reason  for  interference  by  a 
court,  but  a  taxpayer  is  entitled  to  the  honest  judg- 
ment of  the  assessing  officers.  If  an  assessment  is 
fraudulently  made  excessive,  or  if  it  is  arbitrarily  or 
capriciously  made  and  is  so  out  of  proportion  to  the 
actual  value  as  to  give  reasonable  assurance  that  the 
officers  could  not  have  been  honest  in  fixing  the  valua- 
tion, courts  of  equity  are  justified  in  enjoining  the  en- 
forcement of  the  tax.  (Symns  v.  Graves,  65  Kan.  628 ; 
Finney  County  v.  BuUard,  77  Kan.  349 ;  Electric  Co.  v. 
Jackson  County,  81  Kan.  6.)  In  this  case  the  pleader 
did  not  leave  the  matter  of  the  honesty  of  the  assess- 
ment to  inference,  but  directly  charged  that  the  assess- 
ment was  fraudulently  made.  It  may  be,  as  appellee 
asserts,  that  these  allegations,  so  broadly  and  positively 
stated,  can  not  be  established  by  proof,  and  it  may  be 
that  the  principal  contention  in  the  court  below  was  as 
to  the  theory  on  which  the  assessment  should  have 
been  made,  but  the  averments  of  the  petition,  which  for 
the  present  must  be  accepted  as  true,  show  that  the 
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assessment  is  both  excessive  and  fraudulent,  and  hence 
the  appellant  is  entitled  to  equitable  relief. 

In  addition  to  the  charge  of  fraudulent  assessment, 
appellant  contends  that  its  property  was  valued  on  the 
wrong  theory.  The  fact  that  the  commission  did  not 
obtain  the  best  evidence  of  value  or  adopt  the  best  plan 
in  estimating  the  value  of  the  plant  does  not  entitle 
appellant  to  injunction.  It  must  appear  that  the  theory 
in  its  practical  operation  was  hurtful  to  appellant,  and 
that  through  the  arbitrary,  capricious  and  fraudulent 
action  of  the  taxing  officers  an  unjust  assessment  was 
made  by  which  appellant  would  be  required  to  pay  more 
than  its  share  of  the  public  burdens.  It  is  not  enough 
that  the  assessment  of  other  salt  companies  may  be 
proportionately  less  than  its  own,  or  even  less  than 
they  should  have  been,  for  if  appellant's  assessment  is 
not  excessive  and  it  is  not  required  to  pay  more  than 
its  share  of  the  taxes  it  is  not  entitled  to  equitable  re- 
lief. (Finney  County  v.  Btdlard,  77  Kan.  349.)  Nor 
are  the  taxing  officers  required  to  value  the  ground  of 
appellant  as  if  it  were  ordinary  agricultural  land.  Its 
value  depends  largely  upon  the  quantity  and  quality  of 
the  salt  deposits  under  the  surface  of  the  land,  and  is 
not  governed  merely  by  the  quantity  of  salt  mined  and 
refined  during  the  preceding  year.  The  tax  commis- 
sion, in  fixing  and  equalizing  values,  may  avail  itself 
of  any  information  it  possesses  or  can  obtain  that  will 
enable  it  to  make  a  just  estimate  of  the  actual  value 
of  the  plant,  and  its  decision,  although  erroneous,  is 
absolute  and  final  when  it  is  fairly  and  honestly  made. 

As  the  petition  states  a  cause  of  action  the  demurrer 
should  have  been  overruled  and  the  case  tried  on  its 
merits,  and  for  this  error  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 
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Ira  L.  Milburn,  Appellant,  v.  A.  R.  Beaty,  Appellee. 

No.  1«»812. 
SYLLABUS  BY  THE  COURT. 

Tax  Deeds — ConatruoUan — CansideraUan  for  Asngnment  of  Cer- 
tificate. A  tax  deed  over  five  years  old  will  not  be  held  void 
because  in  undertaking  to  state  the  amount  for  which  the 
tax-sale  certificate  was  assigned  it  names  the  sum  for  which 
the  original  sale  was  made,  where  it  can  be  ascertained  from 
a  liberal  construction  of  other  recitals  that  the  assignment 
was  in  fact  made  for  a  larger  amount,  equal  to  the  cost  of 
redemption. 

Appeal  from  Morton  district  court;  William  H. 
Thompson,  judge.  Opinion  denying  a  petition  for  a 
rehearing,  filed  March  19, 1910.  (For  original  opinion, 
see  Milbum  v.  Beaty,  81  Kan.  696.) 

George  D.  Rathbun,  for  the  appellant. 
T.  W.  Marshall,  William  Easton  Hutchison,  and  C.  E^ 
Vance,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  In  a  petition  for  a  rehearing  the  ap- 
pellant urges  that  the  court  has  apparently  failed  to 
give  sufiicient  consideration  to  his  principal  objection 
to  the  tax  deed  here  involved,  namely,  that  it  shows  that 
the  tax-sale  certificate  was  assigned  for  less  than  the 
amount  requisite  for  redemption  at  the  time.  It  is^ 
true  that  the  deed  contains  a  formal  recital  that  the  tax- 
sale  certificate  was  assigned  for  $16.17  upon  each  tract, 
and  this  was  much  less  than  the  amount  required  to 
redeem.  The  deed  recites  that  the  assignment  was 
made  for  a  sum  equal  to  the  cost  of  redemption,  but  in 
stating  the  amount  in  dollars  and  cents  it  repeats  the 
figures  that  had  already  been  given  as  the  original  sell- 
ing price.  It  also  states  that  subsequent  taxes  were 
paid  by  the  purchaser  in  various  amounts,  whereas, 
the  certificate  and  deed  having  been  issued  on  the  same 
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day,  there  could  have  been  no  subsequent  taxes.  As 
the  recital  regarding  subsequent  taxes  can  not  be  liter- 
ally true,  we  interpret  it  to  mean  that  the  charges  ac- 
<;ruing  on  account  of  the  taxes  for  the  years  named  were 
included  in  the  amount  paid  by  the  purchaser  for  the 
^certificate.  We  conclude,  therefore,  that  while  the  deed 
recites  that  the  certificate  was  assigned  for  $16.17  on 
each  tract,  it  shows,  when  considered  as  a  whole  and 
liberally  construed,  that  in  fact  the  amount  paid  for  the 
assignment  was  that  stated  as  the  consideration  of  the 
deed,  or  $78.97  on  each  tract.  In  the  original  opinion 
a  method  of  computation  was  suggested  by  which  the 
amounts  stated  nominally  as  subsequent  taxes  could  be 
reconciled  with  the  total  consideration.  As  these 
amounts  were  volunteered,  and  their  precise  derivation 
is  not  clear,  they  may  be  presumed  to  have  been  ar- 
rived at  in  any  way  that  will  support  the  deed. 
The  petition  for  a  rehearing  is  denied. 


Oaar  Scott  &  Co.,  Appellant,  v.  A.  H.  Arneal  et  tix.. 
Appellees. 

No.  16491. 

Hbsidence  —  Evidence  —  Attachment.  The  evidence  justified 
holding  that  the  defendants  were  residents  of  the  state  when 
an  attachment  was  issued. 

Appeal  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  March  12, 1910.   Affirmed. 

Fred  Robertson,  for  the  appellant. 
Dempster  Scott,  for  the  appellees. 

Per  Curiam:  This  is  a  proceeding  to  review  an  order 
dissolving  an  attachment.  The  order  was  obtained  on 
the  ground  that  the  Ameals  were  nonresidents  of  the 
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state.  The  district  judge  decided  on  written  testimony 
that  the  Ameals  were  residents  of  the  state  when  the 
order  was  issued,  and  therefore  dissolved  the  attach- 
ment. The  ruling  appears  to  be  supported  by  the  testi- 
mony. The  Ameals  owned  and  occupied  a  farm  in 
Rawlins  county,  Kansas.  In  December,  1906,  A.  H. 
Arneal  entered  government  land  in  Colorado,  and  in  an 
affidavit  declared  that  the  land  was  taken  for  actual 
settlement.  In  May,  1907,  he  relinquished  that  land 
and  made  application  to  enter  another  tract,  and  again 
declared  his  purpose  to  establish  a  residence  on  the  en- 
tered land.  At  that  time  he  took  with  him  from  Kansas 
horses  and  implements,  with  which  he  made  some  im- 
provements on  the  Colorado  land.  In  November,  1907, 
his  application  for  entry  of  the  second  tract  was  re- 
jected, but  he  took  no  appeal  from  the  decision.  In 
January,  1908,  Arneal,  his  wife  and  children  went  to 
Colorado,  taking  with  them  some  stock,  implements  and 
household  goods,  and  they  remained  there  until  June  3, 
1908.  On  March  7,  1908,  the  attachment  order  was 
issued,  on  the  theory  that  they  were  nonresidents.  His 
testimony  is  that  he  did  contemplate  a  residence  in 
Colorado  when  the  attempted  entries  of  government 
land  were  made,  but,  failing  to  get  the  land,  that  pur- 
pose was  abandoned.  They  state  that  the  trip  to  Colo- 
rado in  1908  was  not  with  the  intention  of  changing 
their  residence  to  Colorado,  but  was  taken  on  account  of 
the  wife's  health  and  in  the  hope  that  she  might  recover 
from  a  cough  with  which  she  was  alfflicted.  They 
further  state  that  no  crop  was  planted  in  Colorado  and 
during  this  absence  from  Kansas  they  had  no  idea  of 
giving  up  their  Kansas  residence.  When  they  went  to 
Colorado  they  left  at  their  home  in  Kansas  some  house- 
hold goods,  implements,  and  a  large  acreage  of  growing 
crops.  While  the  residence  of  these  parties  is  not  to  be 
determined  from  their  declarations  alone,  their  acts 
and  conduct  lend  considerable  support  to  their  declared 
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intentions,  and  together  they  seem  to  be  sufficient  to 
justify  the  holding  that  they  were  residents  of  the 
state  when  the  attachment  was  issued. 
The  order  is  affirmed. 


John  S.  McGee,  Appellee,  v.  Maurice  McAuliff, 
AppeUant 

No.  16,281. 

1.  Pleadings — Motion  to  Make  Definite  and  Certain.  The  denial 
of  a  motion  to  require  a  petition  charging  negligence  to  be 
made  more  definite  and  certain  was  not  error. 

2.  Practice,  District  Court — Instructions.  In  an  action  for 
negligence  the  refusal  to  give  a  requested  instruction  was  not 
error,  in  view  of  the  instructions  given. 

Appeal  from  Saline  district  court;  ROLLIN  R.  Rees, 
judge.    Opinion  ffied  March  12,  1910.    Affirmed. 

Thomas  L.  Bond,  for  the  appellant. 

C.  W.  Burch,  and  J?.  /.  Ldtowich,  for  the  appellee. 

Per  Curiam:  The  defendant  urges  two  grounds  of 
error  upon  which  he  claims  the  motion  for  a  new  trial 
should  have  been  sustained,  and  adds  the  denial  of  the 
motion  as  the  third  ground  of  reversal.  The  first 
error  assigned  is  the  refusal  of  the  court  to  require  the 
plaintiff  more  specifically  to  allege  the  act  or  acts  of 
negligence  for  which  he  sought  to  recover.  We  think 
the  petition  is  sufficiently  specific  to  inform  the  defend- 
ant of  the  issue  he  had  to  meet.  The  trial  demonstrates 
that  he  had  witnesses  in  attendance  who  testified  as  to 
every  fact  which  is  claimed  should  have  been  more  spe- 
cifically stated.  Indeed,  the  defendant  in  his  brief 
claims  that  he  disproved  every  claim  of  negligence  on 
his  part  which  the  evidence  produced  by  the  plaintiff 
tended  to  establish. 
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The  second  error  assigned  is  that  the  court  refused 
to  give  an  instruction  requested  by  the  defendant  to  the 
effect  that  the  plaintiff  could  not  recover  unless  the 
jury  should  find  that  the  defendant's  negligence  was  the 
proximate  cause  of  the  injury.  The  eighth  instruction 
given  by  the  court  conveys  the  same  idea,  without  using 
the  word  "proximate,"  in  words  more  likely  to  be  un- 
derstood by  the  jury.  Indeed,  this  instruction  seems 
to  require  too  much  of  the  plaintiff,  to  wit,  that  before 
the  plaintiff  could  recover  it  must  affirmatively  appear 
from  the  evidence  that  he  was  not  guilty  of  contribu- 
tory negligence. 

The  issue  was  one  of  fact,  and,  under  instructions 
too  favorable  to  the  defendant  rather  than  otherwise, 
was  determined  by  the  jury  upon  very  conflicting  evi- 
dence. Their  finding  for  the  plaintiff  was  approved 
by  the  court.    The  judgment  is  affirmed. 


F.  B.  Manley,  Appellee,  v.  The  Missouri,  Kansas  & 
Texas  Railway  Company,  Appellant. 

No.  16,886. 

1.  Practice,  District  Court — Special  Questions.  A  claim  of 
error  in  the  refusal  to  submit  certain  special  questions  to  the 
jury  not  sustained. 

2.  RAiiitOADS — Injury  by  Fire — Sufficiency  of  the  Evidence  to 
Overthrow  Prima  Facie  Case  of  Negligence.  In  an  action  for 
injury  by  fire  the  rule  applied  that  when  facts  are  proved 
which  the  statute  makes  prima  facie  evidence  of  neglifi^ence 
the  question  whether  such  prima  fade  case  is  overthrown  by^ 
the  evidence  of  the  railway  company  is  one  of  fact. 

Appeal  from  Anderson  district  court;  Charles  A*^ 
Smart,  judge.  Opinion  filed  March  12,  1910.  Af-^ 
firmed. 

John  Madden,  and  W.  W.  Brovm,  for  the  appellant. 
Noah  L.  Bowman,  for  the  appellee. 
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Per  Curiam:  The  appellee  recovered  damages  caused 
by  fire  in  the  operation  of  the  appellant's  railroad. 
A  reversal  of  the  judgment  is  asked  on  three  grounds, 
viz.:  (1)  The  refusal  to  submit  certain  questions  to 
the  jury;  (2)  excessive  damages  awarded  through 
passion  and  prejudice;  and  (3)  that  judgment  ought 
not  to  have  been  rendered  upon  the  verdict  after  evi- 
dence had  been  given  tending  to  overthrow  the  prima 
facie  case  made  out  by  proof  that  the  fire  was  caused 
by  operating  the  railroad,  and  of  the  amount  of  dam- 
ages. (Laws  1885,  ch.  155,  §1;  Gen.  Stat.  1901, 
§  5923.) 

The  questions  refused  were: 

"If  you  answer  question  No.  10  [relative  to  the  op- 
eration of  the  engine  and  train]  in  the  negative,  then 
state  wherein  said  engine  and  train  were  operated 
carelessly  and  negligently." 

**If  you  answer  question*  number  14  [relative  to  ap- 
pliance] in  the  negative,  then  state  wherein  it  was  out 
of  repair  and  defective." 

There  was  no  error  in  refusing  to  submit  these  ques- 
tions, for  reasons  repeatedly  stated  by  this  court. 
(Foster  v.  Turner,  31  Kan.  58;  Mo.  Pac.  Rly.  Co.  v. 
Reynolds,  31  Kan.  132;  L.  &  W.  Rly.  Co.  v.  Hawk,  39 
Kan.  638;  S.  K.  Rly.  Co.  v.  Walsh,  45  Kan.  653;  Brick 
Co.  V.  Shanks,  69  Kan.  306.) 

The  damages  allowed  were  within  the  evidence,  and 
no  passion  or  prejudice  is  shown. 

The  principal  reliance  of  the  appellant  is  upon  the 
third  ground,  and  an  elaborate  argument  has  been 
made  asking  this  court  to  reconsider  the  rule  declared 
in  Railway  Co.  v.  Geiser,  68  Kan.  281,  and  to  apply  a 
different  rule  in  this  case.  We  have  carefully  consid- 
ered the  argument,  and  adhere  to  the  decision  that 
when  the  facts  are  proved  which  are  by  the  statute 
made  prima  facie  evidence  of  negligence  the  question 
whether  such  prima  facie  case  is  overthrown  by  evi- 
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dence  of  the  raUway  company  is  one  of  fact  for  the 
jury,  as  stated  in  paragraph  1  of  the  syllabus  in  that 
case. 

It  should  be  observed,  however,  that  although  the 
appellant  offered  testimony  that  the  front  end  of  the 
engine  and  the  spark  arrester  had  been  duly  inspected 
and  were  in  good  order,  it  offered  no  evidence  that  the 
ash  pan,  grates  and  fire  box  had  been  recently  in- 
spected, or  that  they  were  in  good  condition,  and  its  wit- 
ness testified  that  fire  "might  drop  from  the  ash 
pan."  Besides,  there  was  some  evidence  that  the 
baffle  plate,  a  part  of  the  spark-arresting  apparatus, 
was  not  set  at  the  approved  standard  angle. 

The  judgment  is  affirmed. 


LiNiA  Barbour,  Appellee,  v.  The  City  op  Rosedale, 
Appellant 

No.  16»402. 

1.  Personal  Injuries — Permanency — Conetructum  of  Pleadings, 
An  allegation  in  a  petition  that  the  plaintiff  did  not  believe 
she  would  ever  recover  from  her  injuries  held  equivalent  to 
saying  that  the  injuries  were  permanent. 

2.  Permanent  Injuries — Evidence — Presumption  on  Re- 
view. It  was  held  that  where  the  evidence  in  a  personal- 
injury  case  does  not  show  permanent  injuries  it  will  not  be 
inferred  that  the  jury  allowed  for  such  injuries. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Richard  J.  Higgins,  judge.  Opinion  filed  March  12, 
1910.    Affirmed. 

S.  R.  WiUiamson,  and  TheophUvs  L.  Cams,  for  the 
appellant. 
Philip  Erhardt,  for  the  appellee. 

Per  Curiam:  The  statement  in  the  petition  that  the 
plaintiff  did  not  believe  she  would  ever  recover  from 
her  injuries  was  equivalent  to  saying  that  the  injuries 
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were  permanent.  It  was  a  question  for  the  jury 
whether  the  injuries  described  would  be  lasting.  To 
the  mind  of  the  court,  as  it  reads  the  record,  it  seems 
quite  doubtful  whether  an  inference  of  permanency 
could  be  drawn.  Concede  that  it  could  not  legitimately 
be  done:  it  does  not  follow  that  the  defendant  was 
prejudiced  by  the  instruction  authorizing  the  jury  to 
allow  for  permanent  injuries  if  any  such  were  proved. 
The  natural  and  logical  conclusion  is  the  jury  did  not 
allow  for  an3i:hing  unproved.  It  devolves  upon  the  de- 
fendant to  make  the  contrary  appear  affirmatively. 
The  case  was  one  for  substantial  damages.  Pain  and 
suffering  were  involved,  and  the  jury  was  the  judge  of 
what  sum  would  be  adequate  compensation.  The  ver- 
dict is  small  enough  that  the  court  would  not  set  it 
aside  if  damages  for  permanent  injuries  had  been  ex- 
pressly excluded.  The  defendant  can  point  to  nothing 
else  to  show  that  its  substantial  rights  were  infringed. 

The  petition  referred  to  other  internal  injuries  than 
those  specified.  The  defendant  itself  opened  the  door 
to  proof  of  such  injuries.  One  of  its  expert  witnesses, 
who  was  very  uncandid  on  cross-examination,  never- 
theless admitted  that  the  plaintiff's  maladies  would  be 
aggravated  by  her  fall.  The  court  instructed  the  jury 
that  it  should  allow  compensation  for  physical  pain  and 
mental  suffering  resulting  from  the  injuries  complained 
of.  Plainly  the  conditions  which  the  defendant's  wit- 
nesses disclosed  were  open  to  consideration  by  the  jury. 

The  court  instructed  the  jury  on  the  right  theory. 
The  instructions  refused  were  framed  on  the  wrong 
theory.  So  far  as  the  record  shows  the  jury  properly 
discharged  its  function,  and  the  judgment  is  affirmed. 
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Ben  a.  Wood  et  cU.,  Appellants,  v.  W.  J.  Cross, 
AppeUee. 

Na  16,406. 

Tax  Deeds  —  Compromise  —  Authority  for  Assignment  —  "No 
Person  BicL"  A  finding  that  a  five-year-old  compromise  tax 
deed  was  valid  sustained. 

Appeal  from  Stanton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

George  D.  Rathbun,  for  the  appellants. 
Frank  L.  Martin,  for  the  appellee. 

Per  Curiam:  The  trial  court  held  a  tax  deed  of  the 
defendant  valid.  The  plamtiffs  appeal.  It  was  a  com- 
promise tax  deed  more  than  five  years  old.  The  first  ob- 
jection to  its  validity  is  ruled  by  the  recent  case  of 
Gibson  v.  Cockrum,  81  Kan.  772,  where  it  was  held, 
upon  a  similar  state  of  facts,  that  it  will  be  presumed 
that  the  purchaser  was  required  to  pay  the  delinquent 
taxes  for  the  other  years  as  a  condition  precedent  to 
the  compromise,  and  that  they  were  paid  when  the  cer- 
tificate issued.  The  second  objection  is  that  there  was 
no  authority  for  the  assignment  because  the  order  of 
the  board  was  made  on  January  8,  1901,  and  the  as- 
signment was  not  actually  made  or  the  money  paid  un- 
til June  9,  1901.  This  point  has  likewise  been  deter- 
mined adversely  to  plaintiffs.  (Douglass  v.  Wilson,  31 
Kan.  565,  568.) 

We  are  satisfied  with  the  decision  in  Baughman  v. 
Harvey,  76  Kan.  767,  holding  that  in  a  deed  of  this 
kind  the  words  "no  person  bid"  mean  the  same  thing 
as  the  words  "said  property  could  not  be  sold."  This 
disposes  of  the  remaining  contention. 

The  judgment  is  affirmed. 
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The  Putnam  Investment  Company,  AppeUant,  v. 
H.  C.  King,  Appellee. 

No.  16.416. 

Agent's  CoMMissiON^Dcmwrrer  to  the  Evidence.  The  evidence 
examined  and  held  sufficient  to  make  a  prima  fade  case  in 
favor  of  the  plaintiff  in  an  action  to  recover  a  real-estate 
broker's  commission. 

Appeal  from  Pottawatomie  district  court;  Robert  C. 
Heizer,  judge.  Opinion  filed  March  12,  1910.  Re- 
versed. 

C.  W.  Burch,  and  B.  I.  Litowich,  for  the  appellant. 
W.  F.  ChdlUs,  and  E.  C.  Brookens,  for  the  appellee. 

Per  Curiam:  The  Putnam  Investment  Company,  a 
corporation  engaged  in  the  real-estate  brokerage  busi- 
ness, sued  H.  C.  King  for  a  commission.  A  demurrer 
to  its  evidence  was  sustained,  and  it  appeals. 

Evidence  was  introduced  tending  to  show  these 
facts :  King  owned  2720  acres  of  land,  which  he  used 
in  connection  with  a  quarter  section  of  government 
land,  on  which  his  son  had  a  filing.  He  "listed"  the 
land  for  sale  with  the  company,  agreeing  to  allow  as 
a  commission  all  the  2720  acres  brought  over  $8000, 
and  to  deliver  possession  of  the  extra  quarter  section, 
with  whatever  interest  he  might  have  therein.  The 
company  found  a  buyer  who  was  able  and  willing  to 
take  the  property  at  $10,080.  It  undertook  to  enter 
into  a  written  contract  with  him  for  a  sale  at  that 
price.  This  contract  was  void  because  beyond  the 
agent's  authority,  but  the  buyer,  on  learning  that  fact, 
expressed  his  willingness  to  take  the  property  on  the 
terms  proposed  by  the  owner.  The  agent  communi- 
cated the  offer  to  the  owner  in  writing,  describing  the 
property  as  the  2880-acre  ranch.  The  owner  replied 
professing  not  to  know  what  land  was  meant.  The 
agent  wrote  describing  it  in  full,  and  explaining  that 
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the  variance  in  acreage  was  due  to  the  inclusion  of  the 
quarter  section  of  government  land,  of  which  a  slightly 
erroneous  description  was  given.  The  owner  responded 
to  the  effect  that,  having  been  misled  by  the  refer- 
ence to  a  2880-acre  tract,  he  had  given  an  option  on 
the  property,  which  had  since  expired;  that  he  was 
still  willing  to  sell,  but  would  not  pay  the  taxes  of  the 
current  year,  which  had  then  accrued.  Shortly  after- 
ward he  dropped  the  negotiations  and  never  offered  to 
make  a  conveyance. 

Evidence  that  had  been  given  of  the  conversation  be- 
tween the  representatives  of  the  company  and  the 
buyer,  leading  up  to  the  signing  of  the  contract  between 
them,  was  stricken  out  on  the  ground  that  the  writing 
alone  must  determine  the  condition  of  the  negotiations 
at  that  time.  The  written  agreement  was  abandoned 
on  both  sides  and  a  final  understanding  was  reached 
later.  Any  evidence  was  pertinent  that  tended  to  show 
what  this  was. 

The  defendant  makes  five  contentions  in  support  of 
the  ruling  on  the  demurrer,  which  will  be  stated  and 
discussed  in  order. 

(1)  The  written  contract  between  the  company  and 
the  buyer  was  void  under  the  statute  of  frauds.  This 
is  true,  but  not  important,  because  the  contract  was  not 
relied  upon  in  any  way  by  the  plaintiff. 

(2)  This  written  contract  was  the  best  evidence  of 
the  agreement  made  between  the  company  and  the 
buyer,  and  showed  that  the  agent  had  attempted  to  im- 
pose unwarranted  conditions  on  the  owner.  The  an- 
swer to  this  is  that  after  the  written  contract  had  been 
wholly  abandoned  a  new  understanding  was  reached, 
under  which  all  the  objectionable  requirements  were 
withdrawn. 

(3)  The  verbal  agreement  between  the  plaintiff  and 
the  defendant  set  out  in  the  petition  was  a  mere  con- 
versation, and  was  superseded  by  letters,  which  con- 
stituted the  real  contract.    The  conversation,  however, 


Digitized  by  VjOOQ IC 


218     SUPREME  COURT  OF  KANSAS. 

Gunning  v.  Wyandotte  County. 

resulted  in  a  valid  contract,  which  the  letters  merely 
confirmed. 

(4)  The  defendant  had  otherwise  disposed  of  the 
land  before  the  sale  was  negotiated  by  the  plaintiff.  He 
did  testify  to  this  effect,  although  he  seems  to  have 
modified  his  statement  when  his  attention  was  called 
to  its  apparent  inconsistency  with  his  letters.  But 
however  positive  his  testimony  may  have  been  in  this 
regard,  it  could  not  be  conclusive  upon  the  plaintiff. 
Its  credibility,  as  well  as  its  interpretation,  was  a  mat- 
ter for  the  consideration  of  the  jury. 

(5)  The  sale  negotiated  by  the  plaintiff  was  not  in 
accordance  with  the  terms  proposed  by  the  owner,  in 
that  it  included  the  tract  of  government  land  to  which 
he  had  no  title.  The  evidence  was  explicit  that  the 
buyer  did  not  demand  or  expect  a  conveyance  of  this 
quarter,  unless  the  defendant  owned  it. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


Agnes  J.  Gunning,  cls  Executrix,  etc.,  Appellant,  v. 
The  Board  op  County  Commissioners  op  the 
County  op  Wyandotte,  Appellee. 

No.  16,817. 

H.  A.  Mendenhall,  Appellant,  v.  The  Board  op 
County  Commissioners  op  the  County  op  Wyan- 
dotte, Appellee. 

No.  16.818. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Lewis  C.  True,  judge.  Opinion  denying  a  petition  for 
a  rehearing  filed  March  22, 1910.  (For  original  opinion, 
see  Gunning  v.  Wyandotte  County,  81  Kan.  708.) 

William  Needles,  for  the  appellants. 
Joseph  Taggart,  county  attorney,  for  the  appellee; 
Nathan  Cree,  of  counsel. 
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The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  On  a  petition  of  the  plaintiff  for  a  re- 
hearing it  is  insisted  that  there  was  manifest  error  in 
disallowing  items  of  fees  claimed  in  the  extradition 
proceedings.  The  agreed  statement  recited  that  the 
officer  had  traveled  434  miles,  had  been  absent  from  the 
county  on  such  service  five  days,  and  that  he  had  paid 
out  $1  for  fees  in  Missouri.  The  statute  provides  for 
compensation  in  such  cases,  as  follows : 

"For  serving  under  requisition  made  by  the  governor, 
five  dollars  per  day  and  necessary  transportation  and 
board  actually  paid  out  for  himself  and  prisoner." 
(Laws  1899,  ch.  141,  §  1;  Gen.  Stat.  1901,  §3031.) 

No  provision  is  made  for  mileage.  The  allowance  by 
the  board  appears  to  have  been  made  up  as  follows: 
Five  days'  services,  $25 ;  fees  paid,  $1 ;  service  and  re- 
turn, $1.75 ;  total,  $27.75.  The  following  items  appear 
to  have  been  disallowed:  Mileage,  $43.40;  car-fare, 
officer  and  prisoners,  $10.  The  agreed  statement  does 
not  state  that  this  $10  was  paid  or  that  it  was  included 
in  the  officer's  return.  He  claimed  it  in  his  bill  filed 
with  the  county  clerk  and  presented  to  the  auditor  and 
the  board,  but  it  was  not  admitted  or  proved. 

The  foregoing  should  be  read  in  connection  with  that 
part  of  the  opinion  where,  referring  to  the  claim  for  the 
fees  above  referred  to,  it  was  said  that  in  the  absence  of 
any  agreement  or  proof  to  the  contrary  it  must  be  pre- 
sumed that  the  action  of  the  auditor  was  supported  by 
the  facts. 

The  correctness  of  the  decision  in  relation  to  the 
effect  of  the  taxation  of  costs  against  the  county  and 
the  necessity  of  an  audit  is  questioned,  and  some  other 
criticisms  are  presented  in  the  petition.  All  these  mat- 
ters have  been  reconsidered. 

The  petitions  of  both  parties  for  a  rehearing  are 
denied. 
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Louis  N.  Rowland,  Appellant,  v.  The  Home  Insur- 
ance Company  op  New  York,  Appellee. 

No.  16.208. 
SYLLABUS  BY  THE  COURT. 

1.  Fire  Insurance  —  Provision  against  Encumbrances  —  Mort- 
gage, A  policy  of  fire  insurance  containing  a  provision  which 
reads:  "It  is  stipulated  and  agreed  if  the  property  or  any 
part  thereof  shall  hereafter  become  mortgaged  or  encumbered 
.  .  .  without  written  consent  hereon,  then  this  policy  shall 
be  null  and  void,''  will  not  be  rendered  invalid  by  a  mortgage 
upon  the  insured  premises,  unless  it  is  a  valid  and  subsisting 
lien  upon  the  property. 

2.  Words  and  Phrases — "Encumbrance,''  In  such  a  case,  where 
the  insured  executed  a  mortgage  for  the  purpose  of  securing 
a  promissory  note  payable  more  than  a  year  after  date,  for 
rent  expected  to  become  due  under  a  lease  where  the  term  does 
not  commence  for  five  months  in  the  future,  and  the  insured 
property  is  destroyed  by  fire  before  the  commencement  of  the 
term  under  the  lease,  such  mortgage  will  not  be  an  encum- 
brance within  such  provision  of  the  policy. 

Appeal  from  Miami  district  court;  Winpield  H. 
Sheldon,  judge.  Opinion  filed  April  9,  1910.  Re- 
versed. 

Lane  &  Lane,  for  the  appellant. 
Fyke  &  Snider,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  by  Louis  N, 
Rowland  in  the  district  court  of  Miami  county  against 
the  Home  Insurance  Company  of  New  York,  to  recover 
upon  an  insurance  policy  for  loss  occasioned  by  fire. 
Upon  a  trial  in  the  district  court  the  defendant  recov- 
ered judgment  for  costs,  and  the  plaintiff  brings  the 
case  here  by  appeal. 

The  policy  contained  a  provision  which  reads :  "It  is 
stipulated  and  agreed  if  the  property  or  any  part 
thereof  shall  hereafter  become  mortgaged  or  encum- 
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bered  .  .  .  without  written  consent  hereon,  then 
this  policy  shall  be  null  and  void."  The  defendant 
claimed  that  this  provision  was  violated  by  the  insured 
and  the  policy  thereby  rendered  void,  and  for  this 
reason  refused  payment.  No  other  question  is  pre- 
sented. The  policy  took  effect  February  25, 1904.  The 
fire  occurred  November  4,  1904.  The  plaintiff  had 
executed  a  mortgage  upon  the  premises  insured  after 
the  insurance  policy  was  in  force  and  before  the  fire, 
but  claims  that  it  was  not  in  force  and  had  no  legal 
effect  at  the  time  of  the  fire.  The  facts  are  that  the 
plaintiff  had  rented  200  acres  of  land  for  one  year  from 
and  after  March  1,  1905,  and  was  to  pay  the  sum  of 
$450  rent  in  cash  on  January  1,  1906.  The  lease,  note 
and  mortgage  were  executed  but  were  not  intended  to 
become  effective  until  March  1,  1905,  when  the  plain- 
tiff took  possession  of  the  lands  under  the  lease.  Un- 
der these  circumstances  they  were  merely  preliminary 
steps  taken  toward  the  consummation  of  an  anticipated 
contract,  and  until  such  contract  was  completed  and  in 
force  these  papers  were  without  present  force.  A 
mortgage,  to  be  an  encumbrance  within  the  meaning  of 
an  insurance  policy,  must  be  a  valid  and  subsisting  lien 
upon  the  property.  (13  A.  &  E.  Encycl.  of  L.  259;  19 
Cyc.  757;  Wiegen  v.  Council  Bluffs  Ins.  Co.,  104  Iowa, 
410,  413;  Smith  v.  Insurance  Co.,  60  Vt.  682;  Fitchner 
V.  Fidelity  Mut.  Fire  Asso.,  103  Iowa,  276.)  One  of  the 
purposes  of  the  provision  to  prohibit  encumbrances 
from  being  placed  upon  insured  property  is  to  prevent 
the  ownership  of  the  insured  from  being  diminished  in 
value  and  his  interest  in  the  preservation  of  the  prop- 
erty thereby  decreased.  A  lien  which  has  not  taken 
effect  or  one  which  has  been  extinguished  or  one  which 
for  any  reason  is  not  effective  and  subsisting  does  not 
fall  in  this  category  and  is  not  an  encumbrance. 

We  conclude  that  the  district  court  erred  in  holding 
that  the  appellant's  mortgage  was  an  encumbrance,  and 
the  judgment  is  reversed,  with  direction  to  set  aside  the 
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judgment  in  favor  of  the  appellee  and  enter  a  judgment 
in  favor  of  the  appellant  for  the  amount  due  on  the 
policy,  when  ascertained. 


J.  W.  Tucker,  Appellee,  v.  The  Missouri  Pacific 
Railway  Company,  Appellant. 

No.  16.208. 
SYLLABUS  BY  THE  COURT. 

1.  Maximum  Rates — Transpartation  of  Oil^Title  of  Act.  Chap- 
ter 363  of  the  Laws  of  1905  (Gen.  Stat.  1909,  §§  7163-7165), 
establishing  maximum  rates  for  the  transportation  of  oil, 
contains  but  one  subject,  which  is  clearly  expressed  in  its 
title. 

2.  Statutory  Damages  Not  a  Fine  for  Breach  of  a  Penal 

Law.  The  damages  recoverable  by  an  aggrieved  shipper 
under  the  act  referred  to  do  not  constitute  a  fine  for. the 
breach  of  a  penal  law,  wHich  must  go  to  the  school  fund  under 
section  6  of  article  6  of  the  constitution. 

3.  **Single4ine  Rates'* — ''Double-line  Rates.*'  The  dis- 
tinction between  "single-line  rates''  and  "double-line  rates'' 
in  the  act  mentioned  is  between  rates  for  shipment  over  a 
single  line  and  rates  for  shipment  over  more  than  one  line. 

4.  Segregation  of  Transportation  of  OU  from  Transpor- 
tation of  Other.  Commodities.  The  legislature  was  justified 
in  segregating  the  transportation  of  oil  from  the  transporta- 
tion of  other  commodities,  in  making  it  the  subject  of  special 
regulation,  and  in  securing  observance  of  such  regfulations  by 
the  imposition  of  special  penalties. 

5.  Reasonableness    of    Rates  —  Judicial    Investigation. 

The  act  referred  to  does  not  either  in  express  terms  or  by 
implication  forbid  a  judicial  investigation  of  the  reasonable- 
ness of  the  rates  fixed  by  the  legislature,  and  the  question  is 
open  for  determination  by  any  court  in  which  the  carrier  may 
be  called  to  account. 

6.  Same.    An  opportunity  to  test  once  for  all  in  a  single 

suit  against  some  officer  or  board  the  reasonableness  of  legis- 
lative rates  is  not  essential  to  the  protection  of  a  carrier 
asserting  that  such  rates  are  unreasonable.     It  is  sufficient 
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that  the  carrier  can  not  be  made  to  suffer  the  penalties  pre- 
scribed until  the  question  of  reasonableness  has  been  passed 
upon  by  a  competent  court. 

7.  Penalties  Not  Oppressive — Intimidation,  The  penal- 
ties prescribed  by  the  act  in  question  are  not  so  oppressive 
that  their  natural  effect  is  to  intimidate  carriers  from  resort- 
ing to  the  courts  to  test  its  validity. 

8.  Proof  that  Rates  are  Unreasonable,  Acts  of  the  legis- 
lature fixing  rates  for  transportation  by  common  carriers  will 
not  be  held  to  be  unconstitutional  on  the  ground  that  the 
rates  established  are  unreasonable  without  the  fullest  dis- 
closure of  all  material  facts  affecting  the  question. 

9.  Same,     The  evidence  in  this  case  is  not  sufficient  to 

show  that  the  oil  rates  fixed  by  the  act  of  1905  are  unrea- 
sonable. 

Appeal  from  Osborne  district  court;  Richard  M. 
PiCKLER,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

Charles  H.  Nicholas,  and  B.  P.  Waggener,  for  the 
appellant. 

Richard  H.  Towne,  and  J.  W.  Tttcker,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  The  plaintiff  recovered  a  judgment  of 
$500  against  the  defendant  for  a  violation  of  chapter 
353  of  the  Laws  of  1905  (Gen.  Stat.  1909,  §§  7163- 
7165),  establishing  maximum  rates  for  the  transporta- 
tion of  oil.  The  defendant  appeals,  and  contends  the 
statute  violates  the  constitution  of  the  state  of  Kansas 
and  the  constitution  of  the  United  States.  The  title  of 
the  act  reads  as  follows : 

"An  act  to  establish  maximum  rates  for  the  trans- 
portation of  crude  oil  and  the  products  thereof,  to  for- 
bid rebates,  and  provide  penalties  for  the  violation 
thereof." 

Section  1  fixes  maximum  rates  for  the  transporta- 
tion of  oil  within  the  state  of  Kansas  by  single-  and  by 
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double-line  shipments.    Section  2  contains  the  follow- 
ing provisions  : 

"Every  common  carrier  which  shall  fail  or  refuse  to 
accept  for  shipment  or  to  properly  ship  or  deliver  the 
products  named  in  section  1  hereof,  or  which  shall  de- 
mand, exact  or  receive  for  such  transportation  or  de- 
livery any  sum  in  excess  of  the  rates  herein  made  law- 
ful, shall  be  liable  to  any  person  injured  thereby  in  the 
sum  of  five  hundred  dollars  as  liquidated  damages,  to  be 
recovered  by  action  in  any  court  of  competent  jurisdic- 
tion, together  with  a  reasonable  attorney's  fee,  to  be 
fixed  by  the  court/' 

Section  3  makes  the  giving  of  rebates  a  misdemeanor, 
punishable  by  fine  and  forfeiture  of  the  right  to  do  busi- 
ness. 

The  defendant  claims  the  title  and  the  body  of  the  act 
are  multifarious.  It  is  plain,  however,  that  a  single 
subject  is  embraced — the  regulation  of  rates  for  the 
transportation  of  oil  and  its  products — and  the  statute 
extends  no  further  than  is  necessary  for  efficient  regu- 
lation. It  would  be  a  lame  statute  if  it  contained  no 
penalty  for  its  violation.  Both  civil  and  criminal  rem- 
edies may  be  employed  to  that  end.  The  remedy  by 
way  of  damages  to  the  aggrieved  shipper  is  not  a  fine 
for  a  breach  of  a  penal  law  in  the  sense  of  section  6  of 
article  6  of  the  state  constitution,  which  provides  that 
moneys  derived  from  that  source  shall  go  to  the  school 
fund. 

It  is  said  the  statute  denies  the  defendant  the  equal 
protection  of  the  laws  guaranteed  by  the  federal  con- 
stitution because  shipments  over  more  than  two  lines  of 
road  are  not  regulated.  This  is  an  unwarranted  inter- 
pretation of  the  terms  "single-line  rates"  and  "double- 
line  rates"  used  in  the  statute.  The  distinction  is  be- 
tween rates  for  shipment  over  a  single  line  and  rates 
for  shipment  over  more  than  one  line. 

It  is  said  that  the  act  in  question  discriminates  be- 
tween classes  of  shippers,  and  favors  oil  shippers  -with 
liquidated  damages  and  attorney  fees  which  are  denied 
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to  farmers,  stockmen  and  many  other  persons  engaged 
in  reputable  pursuits.  The  carrier  in  this  case  is  not  a 
shipper  and  has  no  legal  right  to  question  the  classifi- 
cation of  members  of  a  group  to  which  it  does  not  be- 
long. It  is  also  said  that  the  statute  discriminates  be- 
tween the  defendant  and  other  litigants  in  the  matter 
of  attorney  fees.  There  is  nothing  in  the  abstract  to 
show  that  the  plaintiff  recovered  attorney  fees,  so 
the  defendant  has  nothing  to  complain  about  in  that 
respect.  In  view  of  the  defendant's  argument,  how- 
ever, it  may  be  observed  that  for  many  well-under- 
stood reasons,  which  need  not  be  rehearsed  here,  the 
legislature  was  clearly  justified  in  segregating  the 
transportation  of  oil  from  the  transportation  of  other 
conmiodities,  in  making  it  the  subject  of  special  regu- 
lation, and  in  securing  observance  of  such  regulations 
by  the  imposition  of  special  penalties.  All  common 
carriers  of  oil,  including  pipe  lines  (Laws  1905,  ch. 
315;  Gen.  Stat.  1909,  §§3961-3965)  are  placed  under 
the  liabilities  complained  of,  which  satisfies  the  consti- 
tutional provisions  which  the  defendant  invokes. 

The  statute  referred  to  relating  to  the  transporta- 
tion of  oil  by  pipe  lines  establishes  maximum  rates  for 
the  service.  It  then  gives  the  board  of  railroad  com- 
missioners authority  to  fix  rates  not  to  exceed  those 
prescribed  by  the  legislature,  and  provides  that  the 
reasonableness  of  rates  fixed  by  the  board  may  be 
tested  by  proceedings  in  any  court  of  competent  juris- 
diction. Until  the  board  acts  the  legislative  rates  are 
to  stand.  The  act  furnishing  the  basis  of  the  proceed- 
ings under  consideration  contains  no  provision  for  a 
court  review  of  the  rates  which  it  promulgates.  From 
these  facts  the  defendant  argues  that  no  right  of  re- 
view exists,  and  that  consequently  it  is  deprived  of  the 
equal  protection  of  the  laws  and  of  property  without 
due  process  of  law. 

The  pipe-line  act  merely  expresses  a  condition  which 
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attaches  to  all  statutes  fixing  rates  or  charges  for  pub- 
lic services  unless  the  legislature  has  by.  specific  declara- 
tion, or  by  implication  equally  clear,  forbidden  an  in- 
quiry into  the  matter  of  reasonableness.  The  act  in 
question  merely  proceeds  upon  the  basis  that  in  the 
judgment  of  the  legislature  the  maximum  rates  es- 
tablished are  reasonable.  Prima  fade,  this  conclusion 
is  correct,  but  there  is  no  intimation  that  a  judicial  in- 
vestigation of  the  fact  of  reasonableness  is  foreclosed^ 
and  such  an  investigation  may  be  made  in  any  pro- 
ceeding in  which  a  carrier  is  called  to  account  under 
the  act.  It  is  true  that  under  the  pipe-line  act  the  rea- 
sonableness of  rates  fixed  by  the  board  of  railroad 
commissioners  may  be  tested  once  for  all  in  an  appro- 
priate action  against  the  board.  The  right  to  a  judi- 
cial determination  of  the  question  of  reasonableness^ 
however,  is  the  matter  of  essence  and  substance,  and 
not  the  method  of  procedure;  and  so  long  as  the  defend- 
ant can  not  be  made  to  suffer  until  a  competent  court 
has  passed  upon  the  justice  of  the  legislative  rates  the 
guaranties  of  the  federal  constitution  are  not  infringed. 
Finally  it  is  said  that  the  legislative  rates  are  in 
effect  made  conclusive  because  the  penalties  for  vio- 
lating the  law  are  great  enough  to  terrorize  carriers 
into  submitting  rather  than  to  take  the  chances  of 
succeeding  in  a  test  case.  This  argument  is  based  on 
the  decision  in  the  case  of  Ex  parte  Young,  209  U.  S. 
123.  The  tenor  of  that  decision  is  shown  by  the  fol- 
lowing extracts  from  the  opinion : 

"For  disobedience  to  the  freight  act  the  officers,  di- 
rectors, agents  and  employees  of  the  company  are  made 
guilty  of  a  misdemeanor,  and  upon  conviction  each  may 
be  punished  by  imprisonment  in  the  county  jail  for  a 
period  not  exceeding  ninety  days.  Each  violation 
would  be  a  separate  offense,  and,  therefore,  might  re- 
sult in  imprisonment  of  the  various  agents  of  the  com- 
pany who  would  dare  disobey  for  a  term  of  ninety  days 
each  for  each  offense.  Disobedience  to  the  passenger- 
rate  act  renders  the  party  guilty  of  a  felony  and  sub- 
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ject  to  a  fine  not  exceeding  five  thousand  dollars  or  im- 
prisonment in  the  state  prison  for  a  period  not  exceed- 
ing five  years,  or  both  fine  and  imprisonment.  The  sale 
of  each  ticket  above  the  price  permitted  by  the  act 
would  be  a  violation  thereof.  It  would  be  difficult,  if 
not  impossible,  for  the  company  to  obtain  officers, 
agents  or  employees  willing  to  carry  on  its  affairs  ex- 
cept in  obedience  to  the  act  and  orders  in  question. 
The  company  itself  would  also,  in  case  of  disobedience, 
be  liable  to  the  immense  fines  provided  for  in  violating 
orders  of  the  commission.  The  company,  in  order  to 
test  the  validity  of  the  acts,  must  find  some  agent  or 
employee  to  disobey  them  at  the  risk  stated.  The  nec- 
essary effect  and  result  of  such  legislation  must  be  to 
preclude  a  resort  to  the  courts  (either  state  or  federal) 
for  the  purpose  of  testing  its  validity.  The  officers  and 
employees  could  not  be  expected  to  disobey  any  of  the 
provisions  of  the  acts  or  orders  at  the  risk  of  such  fines 
and  penalties  being  imposed  upon  them,  in  case  the 
court  should  decide  that  the  law  was  valid.  The  result 
would  be  a  denial  of  any  hearing  to  the  company. 
...  If  the  law  be  such  as  to  make  the  decision  of 
the  legislature  or  of  a  commission  conclusive  as  to  the 
sufl5ciency  of  the  rates,  this  court  has  held  such  a  law 
to  be  unconstitutional.  Chicago  &c.  Railway  Co.  v. 
Minnesota,  134  U.  S.  418.  A  law  which  indirectly  ac- 
complishes a  like  result  by  imposing  such  conditions 
upon  the  right  to  appeal  for  judicial  relief  as  works  an 
abandonment  of  the  right  rather  than  face  the  condi- 
tions upon  which  it  is  offered  or  may  be  obtained  is  also 
unconstitutional.  It  may  therefore  be  said  that  when 
the  penalties  for  disobedience  are  by  fines  so  enormous 
and  imprisonment  so  severe  as  to  intimidate  the  com- 
pany and  its  officers  from  resorting  to  the  courts  to  test 
the  validity  of  the  legislation,  the  result  is  the  same  as 
if  the  law  in  terms  prohibited  the  company  from  seek- 
ing judicial  construction  of  laws  which  deeply  affect  its 
rights."   (Pages  145,  146,  147.) 

Compared  with  the  drastic  penalties  prescribed  by 
the  legislature  of  the  state  of  Minnesota,  those  of  the 
Kansas  statute  are  mild  indeed.  The  latter  are  not  im- 
posed upon  officers,  agents  or  employees,  they  affect  the 
corporation  only,  are  merely  pecuniary,  and  are  neither 
extravagant  nor  unreasonable.     Therefore  the  court 
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holds  they  are  not  so  enormous  that  their  natural  effect 
is  to  deter  carriers  from  resorting  to  the  courts  to  test 
the  validity  of  the  act. 

At  the  trial  in  the  district  court  the  defendant  was 
given  an  opportunity  to  show  that  the  statutory  rates 
are  unreasonable.  It  introduced  evidence  to  prove  its 
contention  to  that  effect.  The  court  found  otherwise, 
and  the  finding  is  assigned  as  error.  The  evidence  con- 
sisted largely  of  tables  of  figures  compiled  by  the  de- 
fendant's statisticians,  supplemented  by  the  testimony 
of  two  witnesses.  It  is  claimed  that  the  evidence  es- 
tablishes the  following  facts : 

"(1)  The  rate  fixed  by  the  statute  is  not  compensa- 
tory, and  that  the  actual  cost  of  the  service,  not  includ- 
ing fixed  charges,  or  taxes,  is  greatly  in  excess  of  the 
maximum  revenue  allowed  by  the  statute. 

"(2)  That  all  of  the  earnings  combined  of  the  com-, 
pany  in  the  state,  from  domestic  business,  shows  an  an- 
nual loss  or  deficit  of  over  $200,000. 

"  (3)  That  all  of  the  earnings  in  the  state,  from  every 
source,  interstate  and  intrastate,  do  not  show  sufficient 
net  revenue  to  pay  to  exceed  two  per  cent  on  one-half 
of  the  value  of  the  property,  as  assessed  for  taxation." 

It  is  not  necessary  to  analyze  this  evidence.  Some  of 
it  is  open  to  the  suspicion  of  want  of  good  faith.  Thus 
the  only  showing  with  reference  to  revenue  from  intra- 
state oil  shipments  consists  of  receipts  for  two  months 
of  a  single  year,  and  those  months  are  July  and  August. 
Indeed,  there  is  nothing  in  the  evidence  showing  what 
a  reasonable  rate  for  the  transportation  of  oil  would  be 
or  that  the  legislative  rates  are  too  low.  The  figures 
to  the  effect  that  the  Missouri  Pacific  Railway  Com- 
pany loses  money  every  year  on  its  Kansas  business  do 
not  tend  to  show  either  of  these  facts.  Further  suspi- 
cion is  cast  on  this  evidence  by  proof  presented  by  the 
plaintiff  showing  the  defendant  voluntarily  made  dou- 
ble-line shipments  of  oil  in  less  than  carload  lots  to  a 
noncompetitive  point  beyond  the  one  where  this  con- 
troversy arose  at  less  than  the  statutory  rates.    In  the 
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case  of  Chicago  &c.  Company  v.  Wellman,  143  U.  S. 
339,  Mr.  Justice  Brewer  pointed  put  how  easily  courts 
might  be  misled  into  doing  grievous  wrong  to  the  public 
by  striking  down  legislative  rate  acts  on  general  state- 
ments and  without  the  fullest  disclosure  of  all  material 
facts.    In  delivering  the  opinion  of  the  court  he  said : 

"A  single  suggestion  in  this  direction:  It  is  agreed 
that  the  defendant's  operating  expenses  for  1888  were 
$2,404,516.54.  Of  what  do  these  operating  expenses 
consist?  Are  they  made  up  partially  of  extravagant 
salaries;  fifty  to  one  hundred  thousand  dollars  to  the 
president,  and  in  like  proportion  to  subordinate  oflS- 
cers?  Surely,  before  the  courts  are  called  upon  to  ad- 
judge an  act  of  the  legislature  fixing  the  maximum  pas- 
senger rates  for  railroad  companies  to  be  unconstitu- 
tional, on  the  ground  that  its  enforcement  would  pre- 
vent the  stockholders  from  receiving  any  dividends  on 
their  investments,  or  the  bondholders  any  interest  on 
their  loans,  they  should  be  fully  advised  as  to  what  is 
done  with  the  receipts  and  earnings  of  the  company; 
for  if  so  advised  it  might  clearly  appear  that  a  prudent 
and  honest  management  would,  within  the  rates  pre- 
scribed, secure  to  the  bondholders  their  interest  and  to 
the  stocWiolders  reasonable  dividends.  While  the  pro- 
tection of  vested  rights  of  property  is  a  supreme  duty 
of  the^ourts,  it  ha?  not  come  to  this,  that  the  legislative 
power  rests  subservient  to  the  discretion  of  any  rail- 
road corporation  which  may,  by  exorbitant  and  unrea- 
sonable salaries,  or  in  some  other  improper  way,  trans- 
fer its  earnings  into  what  it  is  pleased  to  call  'operating 
expenses.' "    (Page  345.) 

The  trial  court  was  correct  in  holding  that  the  de- 
fendant's evidence  was  not  sufficient  to  prove  that  the 
statutory  rate  is  unjustifiably  low.  The  judgment  of 
the  district  court  is  affirmed. 
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Mrs.  M.  L.  Duncan,  Appellee,  v.  The  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  Appellant 

No.  16.266. 
SYLLABUS  BY  THE  COURT. 

1.  Findings  of  Fact — Presumptions,  To  find  a  fact  by  presump- 
tion or  inference,  the  inference  should  be  a  logical  deduction 
and  reasonably  certain  in  the  light  of  all  other  proper  pre- 
sumptions and  of  all  collateral  facts. 

2.  Evidence.     Where  there  is  no  substantial   evidence, 

direct  or  circumstantial,  tending  to  prove  a  material  fact  in 
issue,  a  finding  that  it  exists  can  not  be  sustained. 

Appeal  from  Clark  district  court;  Gordon  L.  Finley, 
judge.    Opinion  filed  April  9,  1910.    Reversed. 

M.  A.  Low,  and  Pavl  E.  Walker,  for  the  appellant. 
F.  C.  Price,  D.  W.  Harrington,  and  Wallace  &  Lump- 
kin, for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  action  is  for  damages  for  the  death 
of  the  plaintiff's  husband,  who  was  a  brakeman  in  the 
service  of  the  defendant  railway  company.  In  order  to 
set  out  a  freight  car  at  a  switch  while  the  train  was 
moving  Mr.  Duncan  stood  on  the  stirrup  near  a  corner 
of  the  car  next  behind  the  one  that  was  to  be  set  out, 
grasping  the  handhold  with  one  hand,  and  reached 
down  to  or  toward  the  lever  of  the  coupling  appliance 
at  the  end  of  the  car  with  the  other  hand.  This  was  the 
usual  way  of  uncoupling  and  setting  out  a  car  from  a 
moving  train,  the  brakeman  thus  standing  upon  the 
stirrup  raising  the  lever  which  would  lift  the  pin ;  he 
would  then  go  upon  the  top  of  the  car  and  set  the  brakes 
to  hold  the  detached  part  of  the  train  in  place  while  the 
forward  part,  on  signal  from  the  brakeman  to  jthe  engi- 
neer, would  move  past  the  switch,  and  then  back,  push- 
ing the  car  to  be  set  out  upon  the  side  track.  The  con- 
ductor saw  Duncan  in  the  position  described,  appar- 
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ently  ready  to  raise  the  lever,  and  then  stepped  into  the 
depot.  Coming  out  a  minute  afterward  he  saw  him 
rolling  out  from  under  a  car  in  the  rear,  on  the  opposite 
side  of  the  train.  The  uncoupling  had  been  made  and 
the  train  had  parted,  but  both  parts  were  moving  for- 
ward. Duncan  had  not  been  upon  the  top  of  the  car 
and  the  brakes  had  not  been  set.  Blood  was  found  upon 
the  ties  outside  the  rail  on  the  opposite  side  of  the 
track  from  where  Duncan  had  last  been  seen,  and  also 
upon  one  of  the  cars.  He  was  hurt,  and  died  from 
the  injury.  The  engineer  testified  that  he  saw  him 
upon  the  stirrup,  and  said  that  he  was  leaning  over  in 
the  car  and  that  he  gave  the  signal  to  go  forward.  The 
jury  found,  however,  that  the  signal  was  not  given. 
When  asked  what  he  meant  by  "leaning  over  in  the 
car"  the  engineer  said  that  he  meant  "leaning  over 
against  the  car,  and  he  would  have  one  hand  down  pull- 
ing." The  brake  beam  of  the  car  was  found  to  be  de- 
fective. It  hung  upon  brake  hangers  and  chains.  In 
stepping  upon  it,  for  some  reason  not  shown,  it  would 
sink  down. 

The  claim  of  the  plaintiff  is  that  the  lever  of  the 
coupling  device  was  disconnected  and  failed  to  work 
and  for  that  reason  the  deceased  was  compelled  to  stoop 
or  lean  between  the  cars  to  lift  the  coupling  pin  with  his 
hand,  and  in  doing  so  placed  his  foot  on  the  defective 
brake  beam,  which,  sinking  down,  caused  him  to  fall. 
Evidence  was  given  that  where  the  lever  fails  to  lift 
the  pin  it  becomes  the  duty  of  the  brakeman  to  proceed 
in  that  manner  when  uncoupling  moving  cars. 

The  jury  found  that  the  ladder,  handhold  and  stir- 
rup were  in  good  order,  but  that  the  brake  beam  and 
coupling  appliance  were  not  in  proper  condition.  They 
stated  that  the  defect  in  the  latter  was  that  the  pin 
could  not  be  raised  by  use  of  the  lever.  The  finding 
with  respect  to  the  brake  beam  is  supported  by  direct 
evidence.  The  finding  that  the  coupling  appliance  was 
defective  rests  entirely  upon  the  circumstances  shown 
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in  evidence.  The  conductor  testified  that  it  was  in 
good  condition  and  worked  properly  immediately  after 
the  accident.  The  argument  of  the  plaintiff  to  support 
the  finding  to  the  contrary  is  that  the  physical  facts 
show  that  it  was  necessary  to  stoop  between  the  cars  to 
lift  the  pin,  which  necessity  could  only  arise  by  reason 
pf  a  defect  in  the  coupling  appliance;  that  the  deceased 
being  an  experienced  brakeman,  as  the  evidence  proved, 
it  must  be  assumed  that  he  was  performing  his  duties 
properly;  that  if  the  uncoupling  could  have  been  made 
without  going  between  the  cars  he  would  have  so  done 
it;  and  that  it  therefore  follows  that  the  injury  oc- 
curred by  reason  of  the  defective  coupling,  the  brake 
beam  giving  way  when  he  set  his  foot  upon  it,  causing 
him  to  fall. 

The  finding  that  the  coupling  appliance  was  out  of 
order  rests  upon  the  assumption  that  the  deceased 
would  not  otherwise  have  placed  his  foot  upon  the  de- 
fective brake  beam,  but  there  is  no  evidence  that  he  did 
place  his  foot  upon  the  brake  beam  except  the  inference 
or  presumption  that  the  coupling  appliance  was  defec- 
tive, making  it  necessary  to  do  so  to  pull  the  pin  with 
his  hand.  That  facts  may  be  found  by  presumption  or 
reasonable  inference  from  other  facts  is  elementary, 
but  the  contention  of  the  plaintiff  goes  far  beyond  this. 
It  is  first  presumed  that  the  brakeman  was  doing  his 
duties  properly,  which  is  a  fair  presumption ;  it  is  next 
presumed  that  he  could  not  lift  the  pin  by  use  of  the 
lever;  it  is  presumed  from  this  that  the  appliance  was 
out  of  order,  and  because  of  this  defect  it  is  presumed 
that  he  stepped  upon  the  defective  brake  beam,  thereby 
losing  his  life. 

It  is  argued  that  the  presumption  that  he  could  not 
use  the  lever  is  supported  by  the  testimony  of  the  engi- 
neer that  he  saw  Duncan  leaning  in  or  against  the  car, 
but  this  is  a  slight  circumstance  and  is  not  necessarily 
inconsistent  with  the  use  of  the  lever.  It  does  not  show, 
as  claimed,  that  he  went  between  the  cars  or  was  upon 
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the  brake  beam.  It  has  been  said  that  one  presumption 
of  fact  can  not  in  law  become  the  basis  of  another  pre- 
sumption of  fact.  (Railway  Co.  v.  Rhoades,  64  Kan. 
553;  Railway  Co.  v.  Baumgartner,  74  Kan.  148.)  This 
doctrine  is  assailed  by  a  distinguished  writer  (1  Wig. 
Ev.  §  41),  and  it  has  been  held  that  it  is  subject  to  ex- 
ceptions. {Hinshaw  v.  The  State,  147  Ind.  334,  363; 
Burrill  Cir.  Ev.  p.  138.)  An  examination  of  the  dis- 
cussions upon  this  subject  leads  to  the  query  whether 
there  has  not  been  much  strife  about  words  concerning 
it.  The  real  question  must  always  be  whether  there  is 
substantial  evidence,  direct  or  circumstantial,  fairly 
tending  to  prove  the  fact  in  issue.  Presumptions,  as 
understood  in  the  law  of  evidence,  must  have  substan- 
tial probative  force  as  distinguished  from  surmise.  If 
a  fact  may  be  established  by  inference  from  the  pre- 
sumption of  another  fact,  it  should  at  least  be  a  logical 
deduction  and  reasonably  certain  in  the  light  of  all 
other  proper  presumptions  and  of  all  collateral  facts. 
The  chain  of  presumptions  ought  not  to  be  extended 
into  the  region  of  conjecture.  (Diel  v.  Mo.  Pac.  Ry. 
Co.,  37  Mo.  App.  454.)  A  fact  is  not  proved  by  circum- 
stances which  are  merely  consistent  with  its  existence. 
(Carruthera  v.  C.  R.  L  &  P.  Ely.  Co.,  55  Kan.  600.) 

The  lamentable  death  of  this  man  may  haye  been 
caused  by  some  mischance  after  the  uncoupling  was 
effected.  It  may  have  been  caused  in  the  manner 
claimed  by  the  plaintiff.  Possibly  one  conjecture  is  as 
reasonable  as  another,  but  the  evidence  does  not  reveal 
the  cause  of  his  fall.  In  the  absence  of  such  evidence 
there  can  be  no  recovery.  {Hart  v.  Railroad  Co.,  80 
Kan.  699.)    It  has  been  said  recently  by  this  court : 

"It  is  not  sufficient  to  show  circumstances  which 
would  indicate  that  the  other  party  might  have  been 
guilty  of  negligence,  especially  when  the  evidence  fur- 
nished suggests  with  equal  force  that  the  injury  might 
have  resulted  without  fault  on  the  part  of  the  other 
party."  {Brown  v.  Railroad  Co.,  81  Kan.  701,  sylla- 
bus.) 
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While  it  is  presumed  that  this  employee  was  properly 
performing  his  duty,  the  same  presumption  applies  to 
the  company.  Governed  by  principles  of  law  well 
settled  in  this  state,  and  in  other  jurisdictions,  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for  a 
new  trial. 


I2   867'       J-  2-  Remington,  Appellant,  v.  J.  T.  Walthall  et  al, 
'        -  Appellees. 

No.  16,266. 
SYLLABUS  BY  THE  COURT. 

1.  Cities  and  City  Officers — Shade  Trees  Growing  in  Streets — 
Nuisance — Abuse  of  Discretion,  In  the  exercise  of  their  dele- 
gated powers  to  grade  and  improve  streets  municipal  authori- 
ties are  vested  with  discretion  to  determine  whether  growing 
trees  are  nuisances  and  what  obstructions  shall  be  removed, 
and  when  their  decision  is  made  every  reasonable  intendmoit 
of  good  faith  should  be  indulged,  but  an  arbitrary  decision  by 
an  officer,  not  made  in  good  faith,  that  shade  trees  of  an  abut- 
ting pwner  are  a  nuisance,  when  in  fact  they  are  not  and 
where  there  is  no  reason  or  public  necessity  for  cutting  them 
down,  is  no  protection  or  defense  to  the  officer  who  cuts  them 
down  when  an  action  is  brought  against  him  to  recover  for 
the  injury  and  loss. 

2.  Resolution  or  Ordinance.    It  is  competent  for  the  city 

council  to  pass  a  resolution  directing  the  officers  in  charge  of 
the  grading  of  a  street  not  to  cut  down  certain  shade  trees 
until  such  action  shall  have  been  authorized  by  the  council. 

Appeal  from  Miami  district  court;  Winfield  H. 
Sheldon,  judge.  Opinion  filed  April  9,  1910.  Re- 
versed. 

Frank  M.  Sheridan,  for  the  appellant. 

E.  J.  Sheldon,  and  S.  J.  Shively,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :   This  action  was  brought  by  J.  B. 
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Remington  against  the  city  of  Osawatomie,  J.  T.  Wal- 
thall, as  mayor,  and  W.  H.  Hickman,  as  street  commis- 
sioner of  the  city,  and  also  against  Walthall  and  Hick- 
man as  individuals.  The  city  as  well  as  the  mayor  and 
street  commissioner  went  out  of  the  case  upon  a  ruling 
sustaining  a  demurrer  as  to  them,  and  the  case  there- 
after proceeded  against  Walthall  and  Hickman  alone. 
Remington  alleged,  and  the  proof  tended  to  show,  that 
he  owned  a  home  in  Osawatomie  which  fronted  on  Main 
street,  and  on  this  street  he  had  built  a  sidewalk  and 
had  planted  fourteen  shade  trees,  which  had  been  grow- 
ing there  for  over  twenty  years.  The  city  authorities 
had  notified  Remington  that  he  must  build  a  new  side- 
walk on  a  lower  grade,  and  Remington  had  learned  of 
an  intention  by  the  mayor  and  street  commissioner  to 
cut  down  his  shade  trees  growing  in  the  street  in  front 
of  his  home.  He  appeared  before  the  council  and  pro- 
tested against  the  cutting  of  the  shade  trees,  and  that 
body  passed  a  resolution  to  the  effect  that  thereafter  no 
shade  trees  should  be  cut  until  the  same  should  be 
specifically  authorized  by  the  city  council.  Testimony 
was  offered  that  in  defiance  of  this  order,  and  without 
submitting  the  question  to  the  council,  Walthall,  the 
mayor,  and  Hickman,  the  street  commissioner,  acting 
together,  cut  down  the  shade  trees,  lifted  the  sidewalk 
and  tumbled  it  over  upbn  the  lawn  while  Remington 
was  absent  from  the  city,  and  proceeded  with  the  grad- 
ing of  the  street.  In  their  answer  they  alleged  that  the 
work  was  done  in  pursuance  of  an  ordinance,  but  no 
copy  of  such  an  ordinance  was  pleaded  and  none  was 
produced  in  evidence.  It  was  also  averred  that  the  cut- 
ting of  the  trees  was  necessary  in  order  to  bring  the 
street  in  front  of  Remington's  property  to  grade,  but 
Remington  met  these  averments  of  the  answer  with 
general  denials.  In  addition  to  the  evidence  mentioned. 
Remington  produced  testimony  that  there  was  a  city 
ordinance  regulating  the  parking  of  streets  and  the 
plant  Ing  and  protecting  of  shade  trees,  which  provided 
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for  the  punishment  of  those  who  injured  or  destroyed 
such  trees.  There  was  testimony  that  Walthall,  the 
mayor,  resented  the  action  of  Remington  in  appearing 
before  the  council  and  obtaining  the  order  to  stop  the 
cutting  of  shade  trees,  and  then  remarked  that  Reming- 
ton "thought  that  he  had  his  auger  in  me  but  I  have  my 
auger  in  him  and  I  will  keep  it  there."  One  of  the  ex- 
cuses he  made  for  cutting  the  trees  was  that  he  had  a 
street  force  organized  and  employed  and  that  he  did 
not  have  any  other  work  for  them  to  do.  There  was 
testimony  to  the  effect  that  when  Remington  asked  the 
mayor  to  defer  action  until  a  dispute  as  to  a  survey  of 
the  street  could  be  settled,  stating  to  him  that  if  the  old 
survey  was  adopted  he  would  put  in  a  new  sidewalk  at 
once,  Walthall  responded  in  an  angry  and  offensive 
manner  "that  if  I  [Remington]  undertook  to  do  a  bit  of 
work  up  there  except  right  where  he  told  me  that  he 
would  have  me  arrested."  The  trees  were  cut,  it  ap- 
pears, after  the  resolution  was  passed  by  the  council 
and  without  the  concurrence  of  that  body.  No  testi- 
mony in  behalf  of  Walthall  or  Hickman  was  offered,  as 
the  court  sustained  their  demurrer  to  Remington's  evi- 
dence and  gave  judgment  against  him. 

An  abutting  lot  owner  has  an  interest  and  ownership 
in  the  shade  trees  planted  and  growing  in  the  parking 
in  front  of  his  lots.  An  assessment  may  even  be  made 
against  his  lots  to  pay  for  the  charge  of  planting  and 
maintaining  shade  trees  in  the  street  in  front  of  his 
premises.  {Heller  v.  City  of  Garden  City,  58  Kan.  263.) 
An  owner  holds  his  right  to  the  trees  planted  to  adorn 
and  improve  his  lots  subject  to  the  paramount  right  of 
the  public  to  the  use  of  the  streets,  but  it  is  an  owner- 
ship which  gives  him  a  standing  in  court  to  prevent  an 
unauthorized  and  unjustified  destruction  of  the  trees  by 
officers  or  others.  (Paola  v.  Wentz,  79  Kan.  148.)  The 
city  authorities  are,  of  course,  not  to  be  hampered  in 
the  improvement  or  control  of  the  streets,  and  when 
they  decide  that  a  tree  or  other  obstruction  is  a  nuisance 
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and  that  the  public  good  requires  that  it  should  be 
abated  or  removed  every  reasonable  intendment  of  good 
faith  and  honesty  of  the  officers  will  be  indulged.  But 
a  tree,  however,  does  not  become  a  nuisance  merely  be- 
cause a  city  officer  has  declared  it  to  be  such.  A  deci- 
sion arbitrarily  made  that  a  tree  maintained  by  an 
abutting  owner  is  a  nuisance  and  should  be  cut  down, 
when  in  fact  it  is  not  an  obstruction  and  there  is  no 
reason  or  public  necessity  for  removing  it,  is  no  de- 
fense for  the  official  or  individual  who  arbitrarily  and 
unnecessarily  destroys  it.  In  Frostburg  v.  WineUmd, 
98  Md.  239,  it  was  decided  that  shade  trees  growing  on 
a  street  are  not  a  nuisance  per  ae  and  only  become  so 
when  they  interfere  with  the  use  of  the  street,  and  it 
was  there  said : 

"It  is  clear,  we  think,  both  upon  reason  and  au- 
thority, that  when  a  municipality  undertakes  to  de- 
stroy private  property  which  is  not  a  nuisance  per  se, 
it  then  transcends  its  powers  and  its  acts  are  review- 
able by  a  court  of  equity."    (Page  244.) 

In  this  case  there  was  lio  proof  of  an  ordinance  au- 
thorizing the  mayor  or  street  commissioner  to  change 
the  grade  of  the  street  or  to  cut  down  the  trees  and 
remove  obstructions  from  streets,  and  so  far  as  the 
abstract  shows  their  action  in  this  respect  war  without 
authority,  if  they  had  reached  the  defense  and  offered 
testimony  they  possibly  might  have  produced  an  ordi- 
nance giving  them  general  authority  to  grade  and  im- 
prove streets.  If  it  be  assumed  that  such  authority 
existed,  it  is  one  which  must  be  exercised  in  good  faith 
by  the  officers.  Indeed,  there  is  testimony  that  the 
officers  were  actuated  by  malice  in  the  action  taken, 
and  if  they  were  vested  with  any  discretion  to  decide 
upon  the  removal  of  the  trees  such  discretion  was  in 
fact  abused.  In  such  a  case  the  owner  is  entitled  to  re- 
cover damages  from  the  one  who  destroys  his  property. 
In  this  instance  the  trees  appear  to  have  been  destroyed 
against  the  will  of  the  city  council  and  in  spite  of  its 
order. 
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It  is  claimed,  however,  that  the  order  of  the  council 
was  without  force  because  it  was  in  the  form  of  a  reso- 
lution instead  of  an  ordinance.  It  is  true,  as  appellees 
contend,  that  the  statute  provides  that  the  powers  of 
the  council  to  open  and  improve  streets  and  the  like  is 
to  be  exercised  through  ordinances  adopted  in  a  cer- 
tain manner,  which  is  prescribed.  A  statutory  direc- 
tion that  certain  steps  shall  be  taken  by  ordinances 
leaves  no  discretion  in  the  council  as  to  methods,  and 
in  a  general  way  it  may  be  said  that  every  step  that  is 
legislative  in  character  must  be  accomplished  by  an 
ordinance.  There  are  many  things,  however,  of  a 
ministerial  and  administrative  character  that  may  be 
accomplished  by  a  resolution.  In  McQuillin  on  Mu- 
nicipal Ordinances,  section  2,  it  is  said : 

"Whether  the  particular  thing  should  be  done  by 
ordinance  or  resolution  depends  upon  the  proper  con- 
struction of  the  charter  and  the  forms  observed  in 
doing  the  act.  An  ordinance  prescribes  a  permanent 
rule  of  conduct  or  government,  while  a  resolution  is  of 
a  temporary  character  only.  It  may  be  stated  as  a 
general  rule  that  matters  upon  which  the  municipal 
corporation  desires  to  legislate  must  be  put  in  the  form 
of  an  ordinance,  while  all  acts  that  are  done  in  its  min- 
isterial capacity  and  for  a  temporary  purpose  may  be 
put  in  the  form  of  resolutions." 

It  would  seem  that  a  ministerial  act  or  a  mere  detail 
in  the  execution  of  a  power  or  provision  for  some  tem- 
porary matter,  applicable  alone  to  a  single  and  indi- 
vidual case,  might  be  accomplished  by  means  of  a  reso- 
lution. So  it  has  been  decided  that  a  resolution  for  the 
purchase  of  apparatus  for  a  fire  department  would 
bind  the  municipality.  (Green  v.  City  of  Cape  May,  41 
N.  J.  Law,  45.)  A  resolution  has  been  held  to  be  suffi- 
cient to  fix  the  amount  of  a  license  fee  previously  au- 
thorized. (The  City  of  Burlington  v.  The  Putnam  In- 
surance Company,  31  Iowa,  102 ;  Arkadelphia  Lumber 
Co.  V.  Arkadelphia,  56  Ark.  370.)  It  has  been  held  to 
be  sufficient  to  direct  municipal  agents  to  make  proper 
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contracts,  as  well  as  to  appoint  municipal  agents.  (Cit]/ 
of  Alton  V.  MuUedy  et  al,  21  111.  76 ;  Egan  v.  City  of 
Chicago,  5  111.  App.  70.)  It  has  been  treated  as  a 
proper  method  of  directing  a  conveyance  of  certain 
property  (Morgan  v.  Johnson,  106  Fed.  452),  and> 
also,  for  waiving  the  time  of  performance  of  a  con- 
tract. (Hubbard  et  al.  v.  Norton  et  al.,  28  Ohio  St. 
116.  See,  also,  1  Beach  Pub.  Corp.  §485;  1  Dillon 
Munic.  Corp.,  4th  ed.,  §  307.)  These  cases  illustrate 
the  trend  of  authorities,  but  of  course  they  depend  to 
quite  an  extent  upon  the  charter  acts  under  which 
the  municipalities  were  acting.  Some  of  them  may  be 
inconsistent  with  our  general  laws  providing  for  the 
government  of  cities.  In  case  of  an  ordinance  pro- 
viding for  the  planting  of  trees  in  a  park,  for  instance, 
without  specifying  how  many  or  what  kinds  of  trees 
or  shrubs  should  be  planted,  it  would  seem  that  a  reso- 
lution might  be  adopted  prescribing  how  many  of  each 
kind  of  trees  should  be  planted  in  that  park.  It  would 
appear,  too,  that  there  is  no  impropriety  in  providing 
by  resolution  that  the  officers  in  charge  of  grading 
streets  should  consult  the  council  or  a  committee  of  the 
council  as  to  whether  it  was  necessary  that  particular 
shade  trees  should  be  cut  down.  It  is  not  uncommon 
for  administrative  officers  to  confer  with  a  committee 
of  the  council  having  the  special  matter  in  charge,  and 
so  far  as  an3d;hing  is  shown  in  the  record  the  action  of 
the  council  in  passing  the  resolution  was  a  just  and 
proper  exercise  of  its  powers.  The  fact  that  the  offi- 
cers ignored  the  resolution  tends  at  least  to  establish 
the  charge  that  they  acted  arbitrarily  and  oppressively 
in  destroying  the  shade  trees  in  question. 

The  judgment  is  reversed  and  the  case  remanded  for 
further  proceedings. 
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D.  M.  Baldridge,  Appellant,  v.  Leopold  Centgrap, 

Appellee. 

No.  16,444. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts  —  Specific  Performance  —  Grounds.  The  ground 
upon  which  a  court,  notwithstanding  the  statute  of  frauds, 
may  compel  the  complete  performance  of  an  oral  contract  for 
the  sale  of  real  estate,  which  has  been  partly  performed,  is 
that  such  a  decree  may  be  necessary  in  order  to  avoid  in- 
justice toward  one  who  in  reliance'upon  the  agre^nent  has  so 
altered  his  position  that  he  can  not  otherwise  be  afforded 
adequate  relief. 

2. Possession  Taken  with  Ovmer's  Consent,     The  mere 

fact  that  a  proposed  buyer  has  tak&k  possession  of  real  estate 
with  the  consent  of  the  owner,  upon  the  faith  of  an  oral  agree- 
ment  for  its  purchase,  does  not  in  and  of  itself  avoid  the  effect 
of  the  statute  and  justify  a  decree  for  the  specific  performance 
of  the  contract.  .  ^ 

3.  Possession  and  Deposit  of  Check  for  Purchase  Price. 

In  the  absence  of  any  further  showing  as  to  the  injury  that 
would  result  to  the  plaintiff  by  a  denial  of  that  relief,  a 
decree  for  the  specific  performance  of  an  oral  contract  for 
the  sale  to  him  of  a  dwelling  house  is  not  justified  by  evidence 
that,  having  deposited  a  valid  check  for  the  purchase  price 
with  a  third  person,  mutually  agreed  upon,  to  be  delivered 
upon  the  execution  of  a  deed,  he  took  possession  of  the  prem- 
ises by  the  owner's  permission,  but  was  on  the  same  day 
served  with  a  notice  to  vacate. 

4.  EjECTMEST-'Evidence  of  PlatntifTs  TitU—Admissions.  In 
ejectment,  where  the  defoidant  claims  a  right  of  possession 
only  under  a  contract  with  the  plaintiff  for  the  purchase  of 
the  property,  evidence  of  title  on  the  plaintiff's  part  becomes 
immaterial. 

Appeal  from  Sumner  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  April  9, 1910.    Reversed. 

F.  A.  Dinsmoor,  for  the  appellant. 
JaTnea  Lawrence,  and  Levi  Ferguson,  for  the  ap- 
pellee. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  D.  M.  Baldridge  brought  ejectment 
against  Leopold  Centgraf,  who  defended  on  the  ground 
of  an  oral  contract  for  the  purchase  of  the  property, 
rendered  enforceable  by  having  been  partly  performed. 
The  court  found  in  favor  of  the  defendant  and  rendered 
a  judgment  for  the  specific  performance  of  the  contract, 
from  which  the  plaintiff  appeals. 

The  evidence  showed  an  oral  agreement  between  the 
parties  for  the  sale  of  the  property,  which  included  an 
unoccupied  dwelling  house.  The  buyer  deposited  his 
check  for  the  purchase  price  with  a  third  person,  mu- 
tually agreed  upon,  to  be  delivered  in  exchange  for  a 
deed.  According  to  his  testimony  (which,  although 
contradicted,  must  be  accepted  as  true  in  view  of  the 
finding  of  the  trial  court) ,  he  then  said  that  he  wanted 
to  move  in  and  the  owner  told  him  either  that  he  would 
or  that  he  could.  He  did  move  in,  but  on  the  same  day 
received  from  the  owner  a  writing  notifying  him  to 
vacate  the  premises  and  asserting  that  he  was  merely  a 
trespasser  thereon.  The  owner  followed  up  the  notice 
with  a  proceeding  under  the  forcible  entry  and  detainer 
article,  but,  upon  the  defendant's  claiming  title,  aban- 
doned that  for  the  present  action. 

Although  by  putting  up  his  check  the  defendant  did 
all  that  was  incumbent  upon  him  in  that  regard,  the 
deposit  did  not  amount  to  a  payment.  No  money 
changed  hands;  the  plaintiff  received  none,  the  de- 
fendant parted  with  none,  and  there  was  therefore  none 
to  be  repaid  in  order  to  restore  the  parties  to  their 
original  position.  No  showing  was  made  that  the  de- 
fendant had  improved  the  property  or  otherwise  in- 
curred expenses  or  placed  himself  at  a  disadvantage  in 
any  respect  in  reliance  upon  the  contract.  The  case 
therefore  presents  the  question,  which  this  court  has 
not  heretofore  been  required  to  decide,  whether  in  and 
of  itself  the  fact  that  a  proposed  buyer  has  taken  pos- 
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session  of  real  estate  with  the  consent  of  the  owner, 
upon  the  faith  of  an  oral  agreement  for  its  purchase, 
so  far  avoids  the  effect  of  the  statute  of  frauds  as  to 
justify  a  decree  for  the  specific  performance  of  the  con- 
tract. The  opinion  in  Edwards  v.  Fry,  9  Kan.  417,  423, 
includes'  the  statement  that  delivery  of  possession,  will 
take  a  case  out  of  the  statute  of  frauds,  but  there  the 
possession  was  in  fact  accompanied  by  the  making  of 
permanent  improvements,  and  that  circumstance  was 
treated  as  a  determining  factor.  In  Baldwin  v.  Bald- 
win,  73  Kan.  39,  45,  it  was  said  that  while  the  statement 
referred  to  is  supported  by  the  weight  of  authority,  if 
the  question  were  a  new  one  the  court  would  incline  to 
hold  that  bare  possession  is  not  sufficient.  The  precise 
question  involved  is  considered  in  an  exhaustive  note 
in  3  L.  R.  A.,  n.  s.,  790,  which  is  supplemented  by 
further  citations  in  8  L.  R.  A.,  n.  s.,  870.  In  the  intro- 
ductory portion  of  the  note  it  is  said : 

"Whether  possession,  standing  by  itself,  is  enough 
to  do  away  with  the  plain  words  of  the  act  is  a  trouble- 
some question,  upon  which  there  is  considerable  conflict 
of  opinion,  and  apparently  some  confusion.  .  .  . 
The  rule  that  possession  alone  is  sufficient  to  remove  the 
bar  of  the  statute  appears  to  have  sprung  largely  from 
obiter  statements  to  that  effect.  In  many  cases  in 
which  the  rule  is  announced  other  acts  in  part  per- 
formance besides  possession  appear,  although  the  courts 
seem  to  uphold  the  oral  contract  on  the  ground  of  pos- 
session alone.  .  .  .  The  idea  that  one  who  had 
gone  upon  land  under  an  oral  contract  might  be  driven 
off  as  a  trespasser  if  he  could  not  take  refuge  behind 
his  agreement  is  the  main  support  of  the  English  doc- 
trine of  part  performance,  and  of  the  rule  that  posses- 
sion alone  is  sufficient  to  answer  for  the  writing  re- 
quired by  the  statute.  That  it  was  necessary  to  break 
the  statute  to  such  an  extent  to  shield  the  party  in  pos- 
session from  the  pains  and  penalties  which  might  fol- 
low a  trespass  has  been  doubted.  ...  In  this 
country  the  courts  have  been  swayed  for  the  most  part 
by  the  idea  that  it  would  be  a  shock  to  the  conscience  to 
allow  one  who  had  put  another  in  a  hard  position  to 
throw  up  his  contract  and  get  off  under  cover  of  the 
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statute.  The  statute  would  thus  be  aiding  and  abetting 
fraud,  which  it  was  its  design  and  purpose  to  prevent. 
Under  the  fraud  theory,  pure  and  simple,  possession 
alone  would  not  necessarily  be  a  sufficient  act  of  part 
performance  to  take  an  oral  contract  relating-  to  real 
estate  out  of  the  statute,  since  the  party  to  whom  pos- 
session had  been  delivered  might  be  put  back  w^ere  he 
was  before  the  contract,  and  no  real  loss  be  suffered  by 
him  as  a  result  of  the  transaction."  (Pages  790,  791, 
792.) 

The  argument  in  favor  of  what  has  been  regarded  as 
the  general  rule  is  thus  outlined  in  volume  2  of  the 
thirteenth  edition  of  Story's  Equity  Jurisprudence,  sec- 
tion 761 : 

"Nothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a 
fraud  upon  him  unless  the  agreement  is  fully  per- 
formed. Thus,  for  instance,  if  upon  a  parol  agreement 
a  man  is  admitted  into  possession,  he  is  made  a  tres- 
passer, and  is  liable  to  answer  as  a  trespasser,  if  there 
be  no  agreement  valid  in  law  or  equity.  Now  for  the 
purpose  of  defending  himself  against  a  charge  as  a  tres- 
passer, and  a  suit  to  account  for  the  profits  in  such  a 
case,  the  evidence  of  a  parol  agreement  would  seem  to 
be  admissible  for  his  protection ;  and  if  admissible  for 
such  a  purpose  there  seems  no  reason  why  it  should  not 
be  admissible  throughout." 

We  do  not  think  it  follows  that  if  proof  of  the  exist- 
ence of  an  oral  agreement  is  admissible  the  contract 
itself  must  be  capable  of  enforcement.  The  statute  does 
not  make  an  oral  contract  for  the  sale  of  real  estate 
illegal  or  void,  nor  does  it  forbid  evidence  thereof  to  be 
given  for  any  purpose  consistent  with  the  statute. 
(Ann  Berta  Lodge  v.  Leverton,  42  Tex.  18;  Glass  v. 
HvlbeH,  102  Mass.  24,  33,  34.)  The  law,  in  letter  and 
in  spirit,  is  that  no  one  shall  be  charged  upon  such  a 
contract ;  that  is,  he  shall  not  be  compelled  to  perform 
it  or  to  answer  in  damages  for  his  refusal  to  do  so. 
One  party  can  recover  nothing  of  the  other  on  account 
of  the  loss  of  the  fruits  of  his  bargain,  but  no  reason 
is  apparent  why  if  in  reliance  upon  the  agreement  he 
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has  incurred  expense  he  may  not  assert  a  claim  for 
reimbursement,  not  under  the  contract,  but  upon  all  the 
facts  of  the  case.  Such  a  practice  was  recognized  in 
Deisher  v.  Stein,  34  Kan.  39,  where  it  was  said : 

"Of  course  the  case  should  not  be  taken  out  of  the 
statute  of  frauds  any  further  than  is  necessary  to  do 
justice  and  to  prevent  fraud;  and  to  pay  the  plaintiff  a 
fair  compensation  for  what  he  has  lost  by  reason  of  the 
parol  agreement  between  the  parties  is  probably  suffi- 
cient for  that  purpose."    (Page  42.) 

The  mere  pajmient  of  money  is  not  such  part  per- 
formance as  upon  this  principle  to  take  a  contract  out 
of  the  statute  of  frauds,  because  the  recipient  can  be 
compelled  to  restore  it.  (26  A.  &  E.  Encycl.  of  L.  54 ; 
29  A.  &  E.  Encycl.  of  L.  838;  20  Cyc.  297,  298;  Bald- 
win V.  Squier,  31  Kan.  283,  284.)  The  verbal  agree- 
ment is  not  the  basis  of  an  action  for  that  purpose,  but 
evidence  of  its  terms  is  often  necessary  to  establish  the 
implied  contract  upon  which  recovery  is  sought. 

"In  an  action  to  recover  upon  an  implied  promise  to 
pay  for  partial  performance  of  a  contract  within  the 
statute  of  frauds,  the  contract  is  admissible  in  evidence, 
not  as  being  binding  and  conclusive  as  to  the  amount  of 
recovery,  but  merely  as  a  circumstance  to  be  considered 
in  estimating  the  value  of  what  has  been  done."  (29 
A.  &  E.  Encycl.  of  L.  842.) 

The  ground  upon  which  a  court,  notwithstanding  the 
statute  of  frauds,  may  compel  the  complete  perform- 
ance of  an  oral  contract  for  the  sale  of  real  estate,  which 
has  been  partly  performed,  is  that  such  a  decree  may  be 
necessary  in  order  to  avoid  injustice  toward  one  who 
in  reliance  upon  the  agreement  has  so  altered  his  posi- 
tion that  he  can  not  otherwise  be  afforded  adequate  re- 
lief. His  mere  entry  into  possession  with  the  consent 
of  the  owner  does  not  in  and  of  itself  meet  this  condi- 
tion. It  does  not  make  him  a  trespasser  in  fact,  and  a 
decree  of  specific  performance  is  not  necessary  to  pro- 
tect him  from  liability  as  such.  Nor  does  it  in  and  of 
itself  place  him  at  any  disadvantage  or  involve  him  in 
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any  loss.  True,  whenever  he  has  made  permanent  im- 
provements upon  the  property  the  courts  are  ready  to 
order  a  conveyance,  even  although  it  might  be  possible 
to  provide  compensation  in  damages.  A  sufficient  V 
reason  for  this  is  that  alterations  in  the  artificial 
features  of  real  estate  are  so  largely  a  matter  of  indi- 
vidual taste  that  the  loss  to  their  designer  in  being  de- 
prived of  their  benefit  might  not  be  adequately  meas- 
ured, either  by  the  increased  value  of  the  property  or  by 
his  expenditures  in  making  them.  And  whenever  pos- 
session is  taken  under  such  circumstances  that  its  re- 
linquishment involves  a  disadvantage,  apart  from  the 
mere  loss  of  the  benefits  of  the  bargain,  a  case  may  be 
presented  for  equitable  relief,  dependent  upon  the 
special  circumstances.  Nothing  having  been  shown 
here  beyond  the  bare  fact  of  possession,  we  think  the 
court  erred  in  finding  for  the  defendant. 

A  question  is  raised  regarding  the  proof  of  title,  but 
it  is  rendered  immaterial  by  the  fact  that  the  defendant 
admitted  deriving  his  possession  from  the  plaintiff  and 
justified  it  under  the  contract  for  the  purchase  of  the 
property.  (O'Brien  v.  WethereU,  14  Kan.  616;  10  A.  & 
E.  Encycl.  of  L.  501.) 

The  judgment  is  reversed  and  a  new  trial  ordered. 


Maggie  O'Neil  et  al.,  Appellants,  v.  Fred  L.  Epting, 
as  Executor,  etc.,  et  al,  AppeUees, 

No.  16.448. 
SYLLABUS  BY  THE  COURT. 

Jurisdiction  —  Action  by  Cestui  que  Trust  against  Trustee. 
Where  by  the  terms  of  the  contract  which  created  the  trust  a 
eestui  que  trust  is  forced  to  rely  upon  his  trustee's  personal 
liability  he  occupies  a  position  toward  the  estate  of  the  trustee 
which  is  identical  with  that  of  a  contract  creditor,  and  in 
such  a  case  he  may  maintain  an  action  at  law  against  the 
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trustee  or  the  administrator  of  the  trustee's  estate  to  recover 
a  debt  matured  by  the  terms  of  the  contract. 

Appeal  from  Coffey  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  April  9, 1910.   Reversed. 

E.  N.  Connal,  J.  M.  Pleasant,  and  Joe  Rolston,  for  the 
appellants. 

Henry  E.  Ganse,  and  Louis  H.  Hannen,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellants  filed  in  the  probate  court 
of  Coffey  county  a  claim  against  the  estate  of  David  O. 
Owens,  deceased,  as  follows : 

"Burlington,  Kan.,  January  11,  1908. 
"In  the  Probate  Court  of  Coffey  county,  Kansas. 
"Estate  of  David  0.  Owens. 

"To  Maggie  O'Neil  and  Hugh  Hughes,  Dr.,  1905, 
March  1. 

"To  money  and  property  turned  over  to  said  Owens 
by  Hannah  Owens  (formerly  Hannah  Hughes  and  the 
mother  of  Maggie  O'Neil  and  Hugh  Hughes),  in  about 
1868,  in  consideration  of  which  the  said  David  O. 
Owens  then  orally  agreed  to  hold  the  same  in  trust  for 
the  use  thereof  and  at  his  death  to  pay  the  principal  to 
the  said  Maggie  O'Neil,  formerly  Maggie  Hughes,  and 
Hugh  Hughes,  and  which  money  and  property  was  of 
the  value  and  valued  by  the  said  Hannah  and  David  O. 
Owens  at  the  sum  of  $900;  to  interest  on  same  from 
David  0.  Owens's  death  to  date,  $157.    Total,  $1057." 

The  claim  was  properly  verified  and  was  set  for 
hearing,  at  which  all  parties  appeared.  The  executor 
demurred  to  the  evidence  introduced  in  support  of  the 
claim,  which  demurrer  the  court  overruled,  but  upon 
the  declination  of  the  executor  to  offer  any  evidence 
on  his  part  the  court  disallowed  the  claim.  The  ap- 
pellants thereupon  appealed  to  the  district  court. 
Upon  the  trial  in  the  latter  court  the  appellants  intro- 
duced evidence  which  showed,  prima  facie,  that  about 
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the  year  1868  their  mother,  then  the  wife  of  David  O. 
Owens,  delivered  to  Owens  money  and  securities  of 
the  agreed  value  of  $900,  upon  an  oral  agreement  that 
he  should  hold  and  have  the  use  thereof  during  his 
lifetime  and  at  his  death  should  pay  such  sum  to  the 
appellants,  her  children  by  a  former  marriage;  that 
Owens  accepted  the  money  and  securities  and  agreed 
to  repay  the  $900  to  the  appellants  at  his  death ;  that 
Owens,  at  the  time  of  his  death,  February  27,  1905, 
was  a  resident  of  Coffey  county;  that  on  March  27, 
1906,  Epting  was  appointed  and  qualified  as  executor 
of  the  estate,  and  gave  due  notice  of  his  appointment 
as  such,  April  6,  1905;  that  on  January  11,  1908,  the 
claim  was  exhibited  to  the  executor,  and  was  filed  in 
the  probate  court  January  23,  1908;  that  no  part  of 
such  sum  of  money  had  been  paid  to  the  appellants  or 
to  either  of  them  by  Owens  or  by  his  executor. 

Thereupon  the  executor  renewed  his  motion  to  dis- 
miss the  case.  The  motion  was  sustained  for  the  fol- 
lowing reason,  as  expressed  by  the  court:  "I  regard 
it  as  a  trust  fund  that  can't  be  established  against  an 
estate  in  that  way."  In  this  the  court  erred.  The  evi- 
dence produced  entitled  the  appellants,  prima  facie,  to 
judgment.  It  should  be  observed  that  the  relief  sought 
was  not  to  have  property  which  ostensibly  belonged  to 
the  estate  of  Owens  decreed  to  belong  to  the  beneficia- 
ries of  the  trust  and  to  be  no  part  of  the  estate;  nor 
was  it  sought  to  establish  that  funds  had  come  into 
Owens's  hands  as  a  trust  and  had  been  so  used  by  him 
that  they  could  not  be  traced;  nor  was  it  sought  to 
carve  the  amount  oUt  of  the  estate  for  the  beneficiaries 
in  preference  to  all  creditors  or  legatees.  The  claim 
is  that  by  the  terms  of  the  contract  the  trustee  was  to 
have  the  use  of  the  funds  during  his  lifetime,  and  at 
his  death  he  was  to  pay,  and  pledged  his  personal  re- 
sponsibility to  pay,  the  sum  of  $900  to  the  beneficiaries. 
Neither  law  nor  equity  implies  any  new  contract  for 
the  parties.    The  appellants  accepted  the  arrangement, 
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as  they  were  compelled  to;  otherwise  they  had  no  claim 
in  law  or  equity.  Accepting  the  contract  made  for 
their  benefit  by  their  mother,  they  became  at  Owens's 
death  his  creditors,  and  he  became  their  debtor.  In 
volume  2  of  Beach  on  Trusts  and  Trustees,  section  690, 
it  is  said  : 

''Cestui  que  trust,  when  forced  to  rely  upon  his  trus- 
tee's personal  liability,  occupies  a  position  toward  the 
estate  of  the  trustee  which  is  no  better,  but  is  identical 
with  that  of  a  simple  contract  creditor." 

This  excerpt  is  quoted  with  approval  in  Holderman 
V.  Hood,  70  Kan.  267,  285.  (See,  also,  Ryan  v.  Phillips, 
3  Kan.  App.  704,  and  cases  there  cited;  Metcalfe  v. 
Union  Trust  Co.,  181  N.  Y.  39 ;  Harrigan  v.  Gilchrist, 
121  Wis.  127 ;  28  A.  &  E.  Encycl.  of  L.  905.)  It  foUows 
that  the  probate  court  and  the  district  court  each,  in 
succession,  had  jurisdiction  to  adjudicate  the  claim. 

The  judgment  is  reversed  and  the  case  is  remanded 
for  further  proceedings  in  accordance  herewith. 


Benjamin  Smith,  Appellee,  v.  The  Missouri  Pacific 
Railway  Company,  Appellant. 

No.  16,462. 
SYLLABUS  BY  THE  COURT. 

1.  Personal  Injuries— Fettow  Servants— Section  Men.  A  sec- 
tion man  engaged  in  track  repairing  who  is  injured  by  the 
negligence  of  a  fellow  laborer  is  within  the  protection  of  the 
fellow  servant  act.  (Laws  1907,  ch.  281,  §  1;  Gen.  Stat  1909, 
§6999.) 

2.  Railroads — Injury  to  Employee — Notice  of  Claim  for  Dam- 
ages. A  notice  of  such  an  injury  and  claim  for  damages,  re- 
quired by  that  act,  mailed  to  an  assistant  claim  agent  of  the 
railway  company  whose  duty  it  is  to  examine  and  act  upon 
such  claims  and  who  receives  the  notice  and  makes  such  ex- 
amination in  pursuance  thereto,  is  notice  to  the  company. 
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Appeal  from  Anderson  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  April  9,  1910.    Affirmed. 

STATEMENT. 

The  plaintiff,  a  section  man  engaged  in  track  re- 
pairing, was  tamping  stone  under  a  crosstie  when  a 
fellow  laborer,  who  was  tamping  stone  under  another 
crosstie  behind  him,  negligently  struck  the  plaintiff's 
hand  with  a  tamping  pick,  inflicting  the  injury  for 
which  the  action  was  brought.  A  notice,  as  required 
by  section  1  of  chapter  341  of  the  Laws  of  1905,  was 
served  by  mail,  addressed  to  the  assistant  claim  agent 
of  the  defendant  at  Kansas  City,  Mo.  The  injury  oc- 
curred in  this  state. 

Demurrers  to  the  petition  and  to  the  evidence  were 
overruled.  Special  findings  were  returned  by  the  jury, 
with  a  verdict  for  the  plaintiff.  The  defendant  appeals 
from  a  judgment  thereon. 

B,  P,  Waggener,  and  /.  M.  ChaUiss,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  defendant  contends  that  section 
men  in  doing  the  ordinary  work  of  repairing  track  are 
not  within  the  purview  of  the  statute  imposing  lia- 
bility upon  a  railroad  company  for  injuries  to  an  em- 
ployee caused  by  the  negligence  of  its  agents  or  the 
mismanagement  of  its  engineer  or  other  employees. 
(Laws  1907,  ch.  281,  §1;  Gen.  Stat.  1909,  §6999.) 
The  defendant  relies  upon  the  opinion  in  Railway  Co. 
V.  Medaris,  60  Kan.  151.  In  that  case  it  was  held  that 
an  employee  of  a  railway  company  who  was  engaged 
in  setting  a  curb  around  a  depot  and  office  building, 
and  who  was  injured  by  a  falling  curbstone  which  had 
been  negligently  left  in  an  insecure  position  by  a  fellow 
laborer,  was  not  within  the  protection  of  the  statute. 
It  was  said  in  the  opinion : 

"No  train  was  passing  or  near  the  place  where  Me- 
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daris  was  at  work  at  the  time  the  injury  was  inflicted. 
It  is  true,  also,  that  he  was  at  work  for  a  raibroad 
company,  and  upon  the  land  of  a  railroad  company, 
but  this  doe^  not  entitle  him  to  the  benefits  of  the  act. 
He  can  only  recover  by  showing  that  the  service  in 
which  he  was  engaged  exposed  him  to  the  peculiar 
perils  incident  to  the  operation  of  a  railroad.''  (Page 
154.) 

In  Union  Trust  Co.  v.  Thomason,  25  Kan.  1,  a  track- 
man riding  upon  a  hand  car  from  his  work  at  the  close 
of  the  day's  service  was  hurt  by  a  collision  with 
another  hand  car,  caused  by  the  negligence  of  his  fel- 
low workmen  in  propelling  the  other  car.  It  was  held 
that  he  was  injured  while  in  the  line  of  duty,  and  that 
the  case  was  within  the  provisions  of  the  statute.  Mr. 
Chief  Justice  Horton,-  in  delivering  the  opinion,  quoted 
with  approval  from  several  Iowa  cases  where  it  had 
been  held  that  trackmen,  switchmen  and  others  whose 
duties  require  them  to  be  upon  the  track  are  more  or 
less  exposed  to  the  hazards  of  the  business  of  operating 
a  railroad.  In  U.  P.  Rly.  Co.  v.  Harris,  33  Kan.  416,  it 
was  held  that  the  statute  applied  to  a  section  man  en- 
gaged in  repairing  a  track.  The  injury  had  occurred 
by  the  negligence  of  a  fellow  employee  in  removing  a 
rail  from  a  push  car.  His  duties  did  not  require  him 
to  ride  upon  cars,  nor  was  he  exposed  to  the  perils 
caused  by  the  operations  of  trains,  other  than  such  as 
were  incidental  to  his  work  upon  the  track.  In  the 
opinion  the  fact  that  a  different  rule  had  been  applied 
in  Iowa  in  recent  cases,  apparently  departing  from 
earlier  decisions,  was  ascribed  to  the  fact  that  the 
Iowa  code  had  been  changed  so  as  to  restrict  the  appli- 
cation of  the  statute  to  wrongs  connected  with  the  use 
and  operation  of  the  railroad.  The  decisions  under  the 
amended  statute  in  Iowa  appear  to  have  limited  its 
operation,  as  stated  in  Dunn  v.  Railway  Co.,  130  Iowa, 
580,  so  that  a  section  hand  in  his  ordinary  work, 
wholly  disconnected  from  the  use  and  operation  of  the 
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road,  is  excluded  from  its  purview,  but  as  indicated 
in  the  majority  opinion  in  that  case,  and  more  fully 
stated  in  a  vigorous  dissent,  the  decisions  in  that  state 
have  not  uniformly  sustained  this  view. 

In  the  case  of  A.  T.  &  S.  F.  Bid.  Co.  v.  Koekler, 
Adm*x,  37  Kan.  463,  a  laborer  engaged  in  loading  rails 
upon  a  car,  in  the  case  of  A.  T.  &  S.  F.  Rid.  Co.  v. 
Brassfield,  51  Kan.  167,  a  section  man  unloading  ties 
to  be  used  in  repairing  track,  and  in  the  case  of  C.  K. 
<fe  W.  Rid.  Co.  V.  Pontius,  52  Kan.  264,  a  bridge  car- 
penter engaged  in  loading  timbers  6n  a  car,  were  held 
to  be  within  the  operation  of  the  statute,  and  in  the 
cases  named  recoveries  for  injuries  sustained  through 
the  negligence  of  a  coemployee  were  sustained.  In  the 
case  last  cited  it  was  argued  that  the  statute,  when  so 
construed,  was  obnoxious  to  the  federal  constitution, 
l>ut  upon  review  in  the  supreme  court  of  the  United 
States  its  constitutionality  was  sustained.  (Chicago 
i&c.  Railroad  Co.  v.  Pontius,  157  U.  S.  209.)  In  A.  T.  & 
S.  F.  Rid.  Co.  V.  Vincent,  56  Kan.  344,  it  appeared  that 
two  section  men,  with  a  foreman,  were  carrying  a  rail 
to  place  it  in  the  track.  By  the  negligence  of  the  fore- 
man one  of  the  men  was  injured.  In  the  opinion  it 
was  said : 

"The  service  in  which  Vincent  (the  injured  man) 
was  engaged  was  performed  on  the  company's  road, 
and,  being  necessary  to  its  use  and  operation,  places 
him  within  the  provisions  of  the  act  which  makes  rail- 
road companies  liable  to  their  employees  for  dam- 
ages resulting  from  the  negligence  of  a  coemployee." 
(Page  347.) 

It  will  be  observed  that  there  was  no  car  or  engine 
at  or  about  the  place  of  injury.  In  the  Harris  case, 
supra,  a  hand  car  only  was  being  used,  while  in  the 
other  cases  referred  to  standing  cars  were  being  loaded 
or  unloaded,  and  there  was  no  movement  of  trains, 
cars  or  engines  upon  the  track  at  the  time  or  place  of 
the  injuries. 
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The  Missouri  supreme  court,  in  CaUahan  v.  Mer, 
Bridge  Teiminal  Ry.  Co.,  170  Mo.  473,  held  that  a  sec- 
tion man,  while  stationed  underneath  a  portion  of  the 
track  elevated  over  a  street  to  give  signals  to  fellow 
laborers  above  when  to  throw  down  discarded  ties,  in 
order  that  passers-by  might  not  be  hurt,  was,  while 
attempting  to  remove  a  child  from  danger,  within  the 
protection  of  a  statute  making  railroad  companies  li- 
able for  injuries  sustained  by  any  servant  of  such  rail- 
road by  reason  of  the  negligence  of  any  other  servant 
or  agent  thereof.  The  Missouri  statute  construed  in 
the  opinion  provides  that  "every  railroad  corporation 
.  .  .  shall  be  liable  for  all  damages  sustained  by 
any  agent  or  servant  thereof,  while  engaged  in  the 
work  of  operating  such  railroad,  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof."  (Rev. 
Stat.  Mo.,  1899,  §  2873.)  In  an  elaborate  review  of  the 
authorities  in  Missouri  and  other  states,  including  our 
own,  the  court  said : 

"It  is  not  essential  that  the  injury  should  have  been 
inflicted  by  reason  of  the  negligence  of  a  fellow  servant 
while  actually  engaged  in  running  a  car,  but  that  the 
injured  employee  may  recover  if  injured  by  the  negli- 
gence of  a  fellow  servant  while  they  are  engaged  in 
doing  any  work  for  the  railroad  which  was  directly 
necessary  for  the  operation  of  the  railroad."  (Page 
495.) 

In  Georgia  a  recovery  against  a  railroad  company 
for  the  death  of  an  employee  working  upon  one  of  its 
bridges,  caused  by  the  negligence  of  a  fellow  employee, 
was  sustained.  {Georgia  Railroad  v.  Ivey,  73  Ga.  499.) 
The  court  said  that  an  earlier  decision  declaring  that 
principle  had  been  powerfully  assailed,  but  had  been 
long  recognized  as  law ;  that  it  was  firmly  established 
in  the  jurisprudence  of  the  state;  and  that  both  the 
employee  and  the  railroad  corporation  had  contracted 
with  each  other  in  the  light  of  the  law  as  thus  con- 
strued. 
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A  statute  of  Minnesota  makes  railway  companies 
liable  to  their  servants  for  damages  caused  by  the  neg- 
ligence of  a  fellow  servant.  Construing  this  statute, 
it  was  held  that  a  railroad  company  was  liable  to  a 
section  man  who,  while  engaged  with  the  rest  of  the 
crew  in  performing  his  ordinary  duties  in  lifting  and 
carrying  a  rail  to  repair  the  track,  was  injured  by  the 
negligence  of  a  fellow  servant  in  releasing  his  hold  and 
dropping  the  rail.  It  was  stated  in  the  opinion  that 
the  work  was  bemg  done  in  great  haste,  so  as  to  ac- 
complish it  before  the  arrival  of  a  coming  train.  The 
court  said : 

"We  have  held  that  the  test  is  not  whether  the  con- 
ditions are  in  some  respects  parallel  to  those  to  be 
found  in  some  other  kinds  of  business,  or  whether  the 
appliances  are,  in  some  respects,  similar  to  those  used 
in  some  other  kinds  of  business,  but  that  if  there  is 
any  substantial  element  of  hazard  or  condition  of  dan- 
ger which  contributed  to  the  injury,  and  which  is  pe- 
culiar to  the  railroad  business,  the  statute  applies." 
{Blomquist  v.  Great  Northern  Ry.  Co,,  65  Minn.  69, 
70.) 

Mr.  Justice  Brewer,  in  an  opinion  in  the  circuit 
court  of  appeals,  reviewed  the  Kansas  statute  and  the 
Kansas  cases  referred  to  in  this  opinion,  except  the 
case  of  Railway  Co.  v.  Medaris,  60  Kan.  151,  which  had 
not  been  decided,  and  held  that  they  authorized  a  re- 
covery by  an  employee  in  a  roundhouse  for  an  injury 
caused  by  the  negligence  of  a  fellow  employee  while 
handling  a  driving  rod  in  putting  an  engine  in  order 
for  use.  (Chicago,  R.  I.  &  P.  Ry,  Co.  v.  Stahley,  11 
C.  C.  A.  88.)  In  the  opinion,  referring  to  the  case  of 
U.  P.  Rly.  Co,  V,  Harris,  33  Kan.  416,  it  was  said : 

"It  will  be  seen  that  this  injury  in  no  way  resulted 
from  the  actual  movement  of  trains,  but  occurred  while 
the  parly  injured  and  the  negligent  coemployee  were 
engaged  in  the  work  of  putting  the  track  in  condition 
for  use.'*    (Page  91.) 
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Then,  after  quoting  from  the  case  of  A.  T.  &  S.  F. 
Rid.  Co.  V.  Koehler,  Adm'x,  37  Kan.  463,  it  was  said : 

"A  roundhouse  is  as  much  a  necessity  for  railroad- 
ing as  a  stable  for  the  livery  business.  He  was  not 
engaged  in  repairing  an  old  engine  or  constructing  a 
new  one,  but  in  putting  that  engine  which  had  recently 
arrived  in  condition  for  immediate  use.  He  was,  as  in 
those  cases,  not  engaged  in  any  outside  work  remotely 
related  to  the  business  of  the  company ;  he  was  not  cut- 
ting ties  on  some  distant  tract  to  be  used  by  the  com- 
pany in  preparing  its  roadbed,  nor  in  mining  coal  for 
consumption  by  the  engines,  nor  even  in  the  machine 
shops  of  the  company,  constructing  or  repairing  its 
rolling  stock;  but  the  work  which  he  was  doing  was 
work  directly  related  to  the  movement  of  trains — as 
much  so  as  that  of  repairing  the  track.     (Page  92.) 

The  opinion  last  cited  suggests  the  grounds  upon 
which  the  Medaris  case  is  easily  distinguishable  from 
the  Harris  case  and  other  cases  where  recoveries  have 
been  sustained  although  the  service  did  not  include  any 
participation  in  the  movement  of  trains.  In  those 
cases,  and  in  the  one  now  under  consideration,  the 
work  was  upon  the  track,  but  this  exposed  the  laborers 
to  the  hazards  of  passing  trains,  requiring  vigilance 
and  attention  in  proportion  to  the  frequency  of  their 
passage. 

The  constitutionality  of  the  statute  was  upheld  in 
C.  K.  &  W.  Rid.  Co.  V.  Pontius,  52  Kan.  264,  and  in 
Missouri  Railway  Co.  v.  Mackey,  127  U.  S.  205.  Sim- 
ilar statutes  have  been  upheld  in  other  decisions, 
state  and  federal,  cited  in  CaUahan  v.  Mer.  Bridge 
Terminal  Ry.  Co.,  170  Mo.  473.  Such  legislation  apply- 
ing to  particular  bodies  or  associations,  imposing  upon 
them  additional  liabilities,  is  not  open  to  the  objection 
that  it  denies  to  them  the  equal  protection  of  the  laws, 
if  all  persons  brought  under  its  influence  are  treated 
alike  under  the  same  conditions.  {Missouri  Railway 
Co.  V.  Mackey,  supra.)  The  same  opinion  holds  that 
such  statutes  are  not  obnoxious  to  the  fourteenth 
amendment.     Nor  are  they  unreasonable   {Thompson 
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V.  The  Central  Railroad  and  Banking  Company,  54  Ga. 
509),  violative  of  the  principle  of  equality,  or  other- 
wise unconstitutional.  (Labatt  Mas.  &  Serv.  §  643, 
et  seq.) 

It  is  contended  that  the  language  of  the  statute, 
"negligence  of  its  agents,  .  .  .  mismanagement 
of  its  engineers  or  other  employees"  (Laws  1905,  ch. 
341,  §1),  excludes  employees  whose  negligence  caused 
the  injury  except  those  of  the  same  class,  i.  e.,  agents 
in  charge  of  stations  and  engineers  and  others  operat- 
ing or  participating  in  the  movement  of  trains.  The 
decisions  of  this  court  already  referred  to  have  deter- 
mined adversely  to  this  contention.  The  negligence  of 
a  fellow  servant  in  the  same  service  with  the  injured 
party  is  held  to  bind  the  company.  It  would  overturn 
a  rule  long  followed  and  firmly  fixed  in  our  jurispru- 
dence to  hold  otherwise,  and  would  be  contrary  to  the 
trend  of  judicial  decisions. 

Error  is  alleged  in  the  admission  of  a  copy  of  a  no- 
tice served  under  that  clause  of  the  statute  imported 
into  it  by  amendment  requiring  notice  to  the  company 
within  a  specified  time.  A  carbon  copy  of  such  notice 
was  produced  by  the  plaintiff,  and  testimony  given  that 
a  duplicate  had  been  mailed  to  the  defendant's  assist- 
ant claim  agent  at  Kansas  City,  and  that  it  was  not  in 
the  possession  of  the  plaintiff.  Notice  to  produce  it 
had  not  been  given,  and  an  objection  was  made  to  the 
copy.  It  was  shown,  however,  that  the  person  to  whom 
the  notice  was  addressed  had  appeared  within  the  time 
given  by  the  statute  for  giving  it  and  examined  the 
plaintiff  concerning  the  claim,  promised  to  report  to 
the  general  claim  agent  thereon,  and  requested  that  no 
further  action  be  taken  for  sixty  days,  which  request 
was  acceded  to.  It  was  also  shown  that  this  claim 
agent,  when  thus  making  the  examination,  had  in  his 
possession  the  notice  so  mailed  to  him.  Receipt  of  the 
notice  was  shown  by  the  fact  that  it  was  seen  in  that 
officer's  bands.    Evidence  was  given  tending  to  show 
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that  it  was  his  duty  to  examine  such  claims  and  he  did 
in  fact  examine  this  one.  The  provision  of  the  statute 
that  service  may  be  made  upon  certain  agents  does  not 
exclude  a  proper  notice  given  to  the  company  in  some 
other  manner  {Central  Branch  Rid,  Co.  v.  Ingram,  20 
Kan.  66),  especially  when  acted  upon  by  its  officers 
charged  with  such  duties.  A  failure  to  show  the  serv- 
ice of  the  statutory  notice,  however,  would  not  have 
been  fatal,  for  the  record  shows  that  the  section  fore- 
man took  and  forwarded  to  the  company  a  written 
statement,  signed  by  the  plaintiff,  stating  the  injuries, 
and  giving  the  time  and  place,  within  a  few  days  after 
the  occurrence.  The  company  produced  and  placed 
this  written  statement  in  evidence.  It  had  sufficient 
notice.     (Snvith  v.  Railway  Co.,  ante,  p.  136.) 

The  fact  that  the  opinion  in  the  case  of  Railway  Co. 
V.  Medaris,  60  Kan.  151,  was  relied  upon  by  the  defend- 
ant as  a  departure  from  former  decisions  in  the  inter- 
pretation of  the  statute  is  believed  to  justify  this  re- 
view of  the  subject.  The  present  case  does  not  fall 
within  the  class  to  which  the  Medaris  case  belopgs,  but 
is  within  the  principles  announced  in  former  decisions. 
The  judgment  is  affirmed. 


The  Udall  Milling  Company,  a  Partnership,  etc., 
AppeUees,  v.  The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  Appellant. 

No.  16,464. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads — Delay  in  Furnishing  Cars  Applied  for — Penalties 
— Limitation  of  Actions,  The  reciprocal  demurrage  act,  among 
other  things,  provides  that  when  a  shipper  applies  to  a  rail- 
way company  for  cars  they  must  be  furnished  within  a  speci- 
fied time,  and  that  if  the  railway  company  fails  to  furnish 
them  within  that  time  it  shall  forfeit  $1  per  day  for  each  car 
it  fails  to  furnish.    Held:    (1)  In  an  action  brought  to  re- 
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cover  penalties  under  that  act,  the  one-year  statute  of  limita- 
tions applies.  (2)  For  each  day  of  neglect  after  the  prescribed 
time  a  paialty  of  $1  per  car  was  at  once  incurred,  on  which 
the  statute  of  limitations  began  to  run.  Each  paialty  was  a 
distinct  liability,  and  wh^i  the  statute  was  set  in  motion  on 
such  a  liability  it  continued  to  run  until  the  action  was  com- 
menced or  barred.  (3)  The  subsequent  furnishing  by  the  rail- 
way company  of  the  cars  demanded  stopped  the  accumulation 
of  penalties,  but  did  not.  arrest  the  running  of  the  statute  as 
to  penalties  already  incurred. 

2.  Duty  to  Provide  Equipment  and  Cars — Noncompliance 

with  Statute  Excused  by  Unavoidable  Accident.  It  is  the  duty 
of  a  railway  company  to  provide  such  equipment  and  cars  as 
will  meet  not  only  the  ordinary  and  usual  requirements  of  the 
traffic  but  also  provide  for  such  increase  of  business  and  de- 
mands for  cars  as  can  reasonably  be  anticipated.  If,  however, 
there  is  a  rush  of  business  or  a  congestion  of  traffic  which 
could  not  reasonably  have  been  anticipated,  and  there  is  a  de- 
lay arising  from  circumstances  beyond  the  control  of  the  rail- 
way company,  it  will  be  denned  to  be  abnormal  and  such  an 
unavoidable  accident  as  will  excuse  noncompliance  with  the 
demand  for  cars  and  relieve  the  company  from  the  penalties 
provided  for  in  the  act. 

Appeal  from  Cowley  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  April  9, 1910.    Reversed. 

STATEMENT. 

This  action  was  brought  to  recover  amounts  alleged 
to  have  been  forfeited  by  the  failure  of  the  railway  com- 
pany to  furnish  cars  demanded  by  the  Udall  Milling 
Company  for  the  shipping  of  freight  between  Udall 
and  other  points  in  Kansas.  In  their  petition  the  mill- 
ing company  alleged  that  they  had  made  eight  different 
applications  for  cars,  which  the  railway  company  did 
not  furnish.  Based  on  these  refusals,  they  set  forth 
eight  counts  in  their  petition.  A  demurrer  was  sus- 
tained as  to  the  first,  second,  seventh  and  eighth  counts, 
and  the  case  went  to  trial  upon  the  third,  fourth,  fifth 
and  sixth  counts.  In  the  third  count,  among  other 
things,  it  was  alleged  that  on  December  29,  1906,  a 
written  demand  was  made  for  three  box  cars,  each  of 

17—82  KAN. 
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60,000  pounds  capacity,  for  immediate  delivery  at 
Udall,  to  be  loaded  with  grain  for  Winfield,  and  that 
plaintiffs  paid  the  railway  company  $22.50,  being  one- 
fourth  of  the  freight  charged  for  the  cars  ordered,  and 
the  agent  of  the  company  gave  them  a  receipt  for  that 
amount  stating  the  purpose  for  which  the  receipt  was 
given.  It  was  then  alleged  that  no  cars  were  delivered 
under  the  order  until  February  7,  1907,  being  a  delay 
of  thirty-six  days.  At  that  time  one  car  was  delivered,, 
another  was  delivered  on  the  following  day,  and  the 
third  on  February  20, 1907,  being  a  delay  of  forty-nine 
days  on  the  last  car.  It  was  alleged  that  by  reason  of 
these  refusals  and  delay  there  was  a  forfeiture  of  $121,. 
for  which  judgment  was  asked.  The  remaining  three 
counts  were  similar  to  the  third,  except  as  to  the  time 
of  demand  for  cars  and  the  extent  of  the  delay  in  fur- 
nishing them.  In  addition  to  a  general  denial,  and  a 
plea  that  the  third  cause  of  action  was  barred  by  the 
statute  of  limitations,  the  railway  company  alleged : 

"That  at  the  various  times  alleged  there  was  a  great 
congestion  and  increase  of  traffic  on  the  line  of  defend- 
ant's railroad  which  was  not  and  could  not  reasonably 
have  been  anticipated  on  the  part  of  the  defendant. 
By  reason  of  such  increase  and  congestion  of  traffic  at 
the  times  alleged  in  the  petition,  it  became  impossible 
and  impracticable  for  the  defendant  to  furnish  cars  and 
equipment  in  sufficient  number  to  handle  with  prompt- 
ness all  the  traffic  offered  to  it.  The  defendant  railway 
company  operates  many  thousand  miles  of  railroad  in 
this  and  other  states,  and  that  the  increase  and  conges- 
tion of  traffic  aforesaid  was  general  over  the  entire  sys- 
tem of  railroad  operated  by  defendant.  Said  increase 
and  congestion  of  traffic  were  not  confined  to  the  rail- 
way system  operated  by  the  defendant,  but  that  such 
condition  applied  generally  to  the  railroads  of  the 
United  States,  and  that  by  reason  thereof  it  was,  at  the 
time  alleged  in  said  petition,  impossible  for  defendant 
to  procure  cars  and  engines  from  other  railroad  com- 
panies, by  means  whereof  it  might  provide  for  the 
traffic  on  its  own  line,  and  that  by  reason  of  such  in- 
crease and  congestion  of  traffic,  when  cars  for  through 
shipments  were  turned  over  to  other  railroads,  it  be- 
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came  and  was  impossible  for  the  defendant  to  secure  a 
prompt  return  of  the  cars  and  equipment  to  its  own  line 
so  as  to  furnish  a  prompt  service  to  its  own  patrons. 
That  long  prior  to  the  times  alleged  in  the  petition  of 
the  plaintiffs,  and  up  to  and  including  said  times,  the 
defendant  company  had  sought  to  secure  the  purchase 
and  building  of  cars  and  equipment,  so  as  to  meet  every 
possible  requirement,  from  the  various  companies  en- 
gaged in  the  manufacture  and  sale  of  cars  and  equip- 
ment, but  that  owing  to  the  general  increase  in  traffic 
and  the  general  demand  for  cars  and  equipment  it  be- 
came impossible  for  it  to  secure  from  such  companies 
engaged  in  the  manufacture  and  sale  of  cars  a  sufficient 
supply  of  such  cars  and  equipment  to  meet  the  full  re- 
quirements of  its  traffic  That  in  so  far  as  it  was  able, 
having  due  regard  for  the  requirements  of  shippers  on 
other  parts  of  its  line  and  system,  defendant  furnished 
plaintiffs  and  all  other  shippers  their  due  and  propor- 
tionate share  of  cars  and  equipment.  The  aforesaid 
increase  and  congestion  of  traffic  were  due  in  part  to 
unprecedented  crops  and  to  an  unusual  and  unforeseen 
increase  in  manufactures  and  in  mining  which  defend- 
ant could  not  have  reasonably  anticipated.  Prior  and 
up  to  the  time  of  the  aforesaid  increase  and  congestion 
of  traffic,  defendant  had  sufficient  cars  and  equipment 
to  meet  the  ordinary  and  usual  requirements  of  its 
business/' 

There  were  averments,  too,  that  under  the  laws  of 
the  United  States  and  of  the  state  the  railway  company 
is  not  permitted  to  discriminate  between  shippers,  and 
to  have  furnished  the  cars  upon  the  demand  of  the  mill- 
ing company  would  have  resulted  in  a  discrimination 
against  other  patrons  of  the  road.  It  was  also  alleged 
that  the  reciprocal  demurrage  act,  under  which  the  ap- 
plications were  made,  violates  the  laws  and  the  consti- 
tution of  the  United  States  so  far  as  it  relates  to  inter- 
state shipments.  A  trial  was  had,  in  which  evidence 
tending  to  support  the  allegations  of  the  petition  was 
given.  A  demurrer  to  the  evidence  of  the  milling  com- 
pany was  overruled.  The  railway  company  then  intro- 
duced testimony  tending  to  support  the  allegations 
which  it  had  made  by  way  of  excusing  it  from  fumish- 
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ing  the  cars  demanded"  and  to  show  that  conditions 
existed  which  made  the  provisions  of  the  reciprocal  de^ 
murrage  act  inapplicable  to  the  case.  The  verdict  and 
judgment  were  in  favor  of  the  milling  company,  and 
the  railway  company  has  appealed. 

WiUiam  R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott, 
for  the  appellant. 
A,  M.  Jackson,  and  A.  L.  Noble,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  The  first  question  arising  on  the 
appeal  is  whether  the  third  cause  of  action  stated  in  the 
petition  was  barred  by  the  statute  of  limitations.  It 
arises  under  the  reciprocal  demurrage  act,  which  pro- 
vides that  if  the  application  of  the  shipper  be  for  ten 
cars  or  less  the  railway  company  must  furnish  them 
within  three  days  from  the  time  of  demand,  and  that 
a  railway  company  failing  to  furnish  them  within 
that  time  shall  forfeit  $1  per  day  for  each  car  it  fails 
to  furnish.  (Laws  1905,  ch.  345;  Gen.  Stat.  1909, 
§  7200  et  seq.)  In  this  case  the  application  for  cars 
was  made  on  December  29,  1906,  and  hence  on  Janu- 
ary 2,  1907,  the  railway  company  was  in  default.  As 
the  liability  was  a  forfeiture  imposed  by  statute,  the 
one-year  limitation  provided  for  in  subdivision  4  of 
section  17  of  the  civil  code  applies.  (Joyce  v.  Means, 
41  Kan.  234;  Beadle  v.  K.  C.  Ft.  S.  &  M.  Rid.  Co.,  48 
Kan.  379;  Wey  v.  Schofield,  53  Kan.  248.)  For  the 
first  day  of  neglect  to  furnish  cars,  beginning  January 
2,  1907,  the  railway  company  became  liable  for  a  pen- 
alty of  a  dollar  on  each  car,  and  for  every  successive  day 
thereafter  new  penalties  were  incurred.  Each  was  a 
distinct  liability,  on  which  the  statute  of  limitations 
began  to  run  at  the  time  it  was  incurred.  As  was  said 
in  Colo.  Fuel  &  Iron  Co.  v.  Lenhart,  6  Colo.  App.  511, 
515,  "when  the  liability  to  the  penalty  is  incurred,  the 
creditor's  cause  of  action  for  its  recovery  accrues ;  and 
the  statute  is  set  in  motion,  and  does  not  stop  until  the 
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action  is  commenced  or  barred."  (See,  also.  The  Rec- 
tor, etc.,  of  Trin.  Ch.  v.  Vanderbilt,  98  N.  Y.  170; 
Wells  V.  Cooper,  57  Conn.  52 ;  Atwood  v.  Lockwood,  76 
Conn.  555 ;  Patterson  v.  Wade,  115  Fed.  770 ;  State  Sav- 
ings Bank  v.  Johnson,  18  Mont.  440 ;  Town  of  London- 
derry V.  Arnold,  30  Vt.  401 ;  Hazelton  v.  Porter,  17  Colo. 
App.  1.)  The  bar  had  fallen  on  most  of  the  penalties 
involved  in  the  third  count  when  the  action  was  com- 
menced, but  as  to  the  penalties  which  had  accrued 
within  one  year  prior  to  the  commencement  of  the  ac- 
tion, of  course,  a  recovery  may  be  had.  It  is  suggested 
that  the  ultimate  furnishing  of  the  cars  by  the  conapany 
in  some  way  tolled  the  statute.  The  recognition  of  the 
demand  for  cars  or  an  acknowledgment  that  compliance 
with  the  demand  was  a  duty  unperformed  did  not  affect 
the  liabilities  already  incurred  nor  arrest  the  statute  of 
limitations  as  to  them.  A  written  acknowledgment  of 
an  existing  liability  founded  on  contract  will  operate  to 
toll  the  statute,  but  no  such  provision  is  made  as  to  torts 
or  penalties  arising  from  the  violation  of  statutes.  The 
furnishing  of  the  cars  stopped  the  accumulation  of  new 
penalties  but  it  did  not  arrest  the  running  of  the  statute 
of  limitations  on  the  penalties  incurred.  It  is  argued 
that  if  a  cause  of  action  is  deemed  to  have  accrued  at 
the  end  of  each  day,  that  would  necessitate  a  multi- 
plicity of  suits  growing  out  of  the  same  transaction, 
and  that  therefore  all  of  the  violations  should  be  re- 
garded as  constituting  one  comprehensive  cause  of  ac- 
tion. The  same  point  was  made  in*  Wells  v.  Cooper, 
supra,  where  an  action  was  brought  to  recover  penal- 
ties which  accrued  every  month  by  an  officer's  neglect 
to  file  a  certificate  in  the  town  clerk's  office.  It  was 
held  that  each  month's  neglect  was  a  complete  offense  in 
itself,  and  that  all  that  were  more  than  one  year  old 
were  barred  by  the  statute  of  limitations.  It  was  there 
contended  that  the  aggregated  forfeitures  might  well 
be  regarded  as  one  and  all  included  in  one  cause  of 
action.    The  court  responded  by  saying: 

"While  we  concede  the  right  to  recover  all  the  sep- 
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arate  forfeitures  as  one  sum,  yet  we  must  regard  the 
separate  forfeiture  for  each  month's  neglect  as  stand- 
ing by  itself  in  contemplation  of  the  statute,  and  as  cut 
off  by  it  where  one  year  has  elapsed  before  the  bringing 
of  the  suit.  In  order  to  determine  conclusively  when 
the  statute  begins  to  run  we  have  only  to  determine* 
when  a  suit  for  the  recovery  of  any  forfeiture  might 
be  first  brought.  There  can  not  be  any  doubt  that  a 
suit  might  be  brought  at  the  end  of  the  first  month's 
neglect,  and  repeated  at  the  end  of  each  subsequent 
month's  neglect.  The  purpose  and  eflSciency  of  the 
statute  would  be  entirely  destroyed  if  this  were  other- 
wise."   (Page  56.) 

Whether  or  not  the  penalties  may  be  set  up  in  one 
count  of  a  petition  does  not  in  any  way  affect  the  run- 
ning of  the  statute  of  limitations  as  to  those  penalties 
incurred  from  day  to  day  because  of  the  continued 
neglect  of  the  railway  company.  Nor  will  the  furnish- 
ing of  the  cars  after  the  liability  has  arisen  arrest  the 
running  of  the  statute. 

The  question  remains,  Did  the  facts  pleaded  by  the 
railway  company  and  in  support  of  which  it  offered  tes- 
timony except  the  case  from  the  operation  of  the  re- 
ciprocal demurrage  statute?  It  declares  "that  the  pro- 
visions of  this  law  shall  not  apply  in  cases  of  strikes, 
unavoidable  accidents,  or  other  public  calamity." 
(Laws  1905,  ch.  345,  §  10.)  The  jury  were  instructed 
that  "in  the  judgment  of  the  court  it  has  been  neither 
pleaded  nor  proved  in  this  case  that  any  failure  to  fur- 
nish cars  was  the  result  of  either  strikes,  unavoidable 
accidents,  or  other  public  calamity."  This  was  a  prac- 
tical determination  of  the  case  in  favor  of  plaintiffs. 
In  the  abstract  it  is  stated  that  there  is  testimony  tend- 
ing to  sustain  the  allegations  of  the  answer,  and  in  de- 
ciding whether  there  was  error  in  the  instructions  we 
need  only  inquire  whether  the  facts  pleaded  by  the  rail- 
way company  constitute  any  defense  to  the  plaintiffs' 
action.  Are  any  of  the  causes  alleged  by  the  railway 
company  for  its  failure  to  provide  the  cars  demanded 
valid  or  suflScient?     The  statute  was  interpreted  to 
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some  extent  in  Patterson  v.  Railway  Co,,  77  Kan.  236. 
The  contention  there  was  that  the  regulations  of  the 
statute  were  so  unreasonable  and  drastic  as  to  tran- 
scend the  regulating  power  of  the  legislature.  It  was 
conceded  to  be  competent  for  the  legislature  to  make 
regulations  requiring  railway  companies  promptly  to 
provide  facilities  for  the  speedy  transportation  of  prop- 
erty or  persons,  but  it  was  held  that  to  be  within  the 
police  power  of  the  state  these  regulations  must  be 
reasonable.  It  was  recognized  that  if  the  statute  made 
absolute  requirements  with  which  the  carrier  could  not 
comply,  or  which  were  unreasonable  and  oppressive,  it 
could  not  be  sustained.  To  uphold  the  statute  a  liberal 
view  was  taken  of  the  provision  that  the  carrier  should 
not  be  liable  to  penalties  for  strikes,  unavoidable  acci- 
dents or  other  public  calamities.  A  Texas  statute, 
from  which  ours  appears  to  have  been  taken,  pro- 
vided that  the  only  excuses  for  failure  to  furnish  cars 
on  demand  were  strikes  or  other  public  calamities.  The 
enforcement  of  that  statute  came  before  thie  supreme 
court  of  the  United  States,  and  that  court,  in  holding 
the  statute  to  be  invalid,  said : 

"An  absolute  requirement  that  a  railroad  shall  fur- 
nish a  certain  number  of  cars  at  a  specified  day,  regard- 
less of  every  other  consideration  except  strikes  and 
other  public  calamities,  transcends  the  police  power  of 
the  state  and  amounts  to  a  burden  upon  interstate 
commerce."  {Houston  &  Tex.  Cent.  Railroad  v.  Mayes, 
201  U.  S.  321,  329.) 

To  meet  just  such  a  contention  our  legislature  broad- 
ened the  exception  and  enlarged  the  excuses  for  delay 
or  noncompliance  with  the  demands  for  cars.  It  added 
the  excuse  of  "unavoidable  accident,"  and  this  term  was 
held  to  include  an  undesigned  contingency — ^an  abnor- 
mal or  phenomenal  happening — something  against 
which  the  railway  company  could  not  be  expected  to 
provide  or  something  causing  a  delay  which  a  company 
could  not  well  avoid.  So  interpreted,  the  statute  was 
upheld,  and  but  for  that  view  the  court  must  have 
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followed  the  decision  in  Houston  &  Tex.  Cent  RaU- 
road  V.  Mayes,  supra.  Referring  to  the  allegations  of 
the  answer,  the  excuses  alleged  are  in  effect  that  there 
were  unprecedented  crops  in  the  state  and  an  unex- 
pected increase  in  the  products  of  the  factories  and 
mines,  and  that  there  was  a  congestion  of  traffic  which 
made  it  impossible  and  impracticable  for  the  company 
promptly  to  meet  the  demands  for  cars.  This  increase 
and  congestion,  it  is  said,  affected  other  lines  in  this  and 
other  states,  so  that  it  was  impossible  to  obtain  cars  or 
equipn^ent  from  other  railway  companies,  and  impos- 
sible for  defendant  to  procure  a  return  of  its  own  cars 
which  were  transported  beyond  its  own  line.  Now,  a 
large  crop  is  not  unusual  or  phenomenal  in  Kansas,  and 
hence  that  may  not  be  a  very  good  excuse.  Nor  is  it 
easy  to  understand  why  the  larger  products  of  the 
mines  and  factories  might  not  reasonably  have  been 
foreseen.  It  is  alleged,  however,  that  the  congestion 
of  business  was  not  limited  to  its  own^ine,  but  that  it 
was  of  a  character  that  made  it  impossible  to  obtain 
cars  from  other  sources  or  to  secure  a  return  of  its  own 
cars  which  had  gone  beyond  its  own  lines.  In  addition^ 
the  conipany  alleged  that  long  prior  to  that  time  it  had 
"sought  to  secure  the  purchase  and  building  of  cars  and 
equipment,  so  as  to  meet  every  possible  requirement, 
from  the  various  companies  engaged  in  the  manufac- 
ture and  sale  of  cars  and  equipment,  but  that  owing  to 
the  general  increase  in  traffic  and  the  general  demand 
for  cars  and  equipment  it  became  impossible  for  it  to 
secure  from  such  companies  engaged  in  the  manufac- 
ture and  sale  of  cars  a  sufficient  supply  of  such  cars 
and  equipment  to  meet  the  full  requirements  of  its 
traffic."  In  other  portions  of  the  answer  it  is  alleged 
that  the  company  had  on  hand  sufficient  cars  and  equip- 
ment to  meet  the  ordinary  and  usual  requirements  of  its 
business.  Now,  if  that  precaution  had  been  taken  and 
there  was  a  rush  and  congestion  of  business  which 
could  not  reasonably  have  been  anticipated,  and  it  was 
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impossible  to  borrow  or  buy  cars  from  any  source,  it 
would  appear  that  there  was  a  good  excuse  for  non- 
compliance with  the  demands.  In  Houston  &  Tex. 
Cent.  Railroad  v.  Mayes,  201  U.  S.  321,  it  was  said  of 
the  Texas  statute : 

"It  makes  no  exception  in  cases  of  a  sudden  conges- 
tion of  traffic,  an  actual  inability  to  furnish  cars  by 
reason  of  their  temporary  and  unavoidable  detention  in 
other  states,  or  in  other  places  within  the  same  state. 
It  makes  no  allowance  for  interference  of  traffic  oc- 
casioned by  wrecks  or  other  accidents  upon  the  same  or 
other  roads,  involving  a  detention  of  traffic,  the  break- 
ing of  bridges,  accidental  fires,  washouts,  or  other  un- 
avoidable consequences  of  heavy  weather."  (Page 
329.) 

These  things  were  mentioned  as  circumstances 
wholly  beyond  the  control  of  the  company  and  it  was 
said  that  an  arbitrary  infliction  of  a  penalty  for  an 
unavoidable  delay  was  unreasonable.  It  was  further 
remarked : 

''While  railroad  companies  may  be  bound  to  furnish 
suflicient  cars  for  their  usual' and  ordinary  traffic,  cases 
will  inevitably  arise  where,  by  reason  of  an  unexpected 
turn  in  the  market,  a  great  public  gathering,  or  an  un- 
foreseen rush  of  travel,  a  pressure  upon  the  road  for 
transportation  facilities  may  arise,  which  good  manage- 
ment and  a  desire  to  fulffil  all  its  legal  requirements 
can  not  provide  for,  and  against  which  the  statute  in 
question  makes  no  allowance."  (Hovstoh  &  Tex.  Cent. 
Railroad  v.  Mayes,  201  U.  S.  321,  331.) 

It  is  the  duty  of  a  railway  company  to  provide  such 
equipment  and  cars  as  will  meet  not  only  the  ordinary 
and  usual  requirements  of  the  traffic  but  also  such 
increase  of  traffic  and  demand  for  cars  as  can  be  reason- 
ably anticipated.  If,  however,  there  is  a  rush  of  busi- 
ness or  a  congestion  of  traffic  which  could  not  reason- 
ably have  been  foreseen,  and  a  delay  arises  from  cir- 
cumstances wholly  beyond  the  control  of  the  company, 
it  should  be  regarded  as  abnormal  and  such  an  un- 
avoidable accident  as  will  relieve  the  company  from  the 
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penalties  of  the  act.  The  averments  of  the  answer,  al- 
though somewhat  general,  set  up  a  sufficient  excuse  and 
stated  a  defense  under  the  statute,  and  the  holding  of 
the  court  to  the  contrary  was  material  error. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  a  new  trial. 


William  Martin,  Appellee,  v.  Ben  Garlock, 
Appellant. 

No.  16,469. 
SYLLABUS  BY  THE  COURT. 

1.  Negligence — Proximate  Cause — Instructions,  In  an  action 
based  on  the  frightening  of  a  horse  on  the  highway  by  an 
automobile,  in  the  absence  of  a  request  for  more  definite  in- 
structions a  charge  to  the  jury  that  a  recovery  could  be  had  if 
the  injury  was  caused  by  the  negligence  of  the  defoidant, 
without  contributory  neglig^ce  on  the  part  of  the  plaintiff, 
is  not  rendered  materially  erroneous  by  the  omission  to  state 
that  the  negligence  complained  of  must  have  been  the  proxi- 
mate cause  and  that  the  injury  must  have  been  one  reasonably 
to  have  been  anticipated  as  a  result  thereof. 

'2.  Damages — Exemplary — Evidence  of  Malice,  In  such  an  ac- 
tion evidence  that  the  defendant  used  language  showing  a  dis- 
regard of  the  plaintiff's  rights  may  be  sufficient  to  show  such 
malice  as  to  warrant  the  recovery  of  punitive  damages,  al- 
though the  words  were  spoken  after  the  accident  had  takoi 
place.  • 

Appeal  from  Doniphan  district  court;  William  I. 
Stuart,  judge.    Opinion  filed  April  9,  1910.    Affirmed. 

S.  M.  Brewster,  for  the  appellant. 
/.  /.  Baker ^  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  A  horse  ridden  by  William  Martin  was 
frightened  by  an  approaching  automobile,  driven  by 
Ben  Garlock,  and  ran  away,  killing  itself  and  injuring 
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its  rider.  Martin  sued  Garlock,  claiming  that  the  acci- 
dent was  caused  by  the  failure  of  the  latter  to  stop 
when  signaled  to  do  so.  Garlock  claimed  that  the  au- 
tomobile advanced  only  ten  feet  after  the  signal  was 
given,  and  that  it  was  not  practicable  to  stop  sooner  on 
account  of  the  condition  of  the  road.  A  jury  found  for 
the  plaintiff,  and  the  defendant  appeals  from  the  judg- 
ment. 

The  verdict  was  not  without  support  in  the  evidence 
and  must  be  deemed  to  have  settled  the  questions  of 
fact.  The  jury  were  instructed  in  effect  that  a  recov- 
ery could  be  had  if  the  injury  was  caused  by  the  negli- 
gence of  the  defendant,  without  contributory  negligence 
•on  the  part  of  the  plaintiff.  This  instruction  is  com- 
plained of  because  it  omitted  to  state  that  the  negli- 
gence must  have  been  the  proximate  cause,  and  that  the 
injury  must  have  been  one  reasonably  to  have  been  an- 
ticipated as  a  result  thereof.  No  request  was  made  for 
any  more  definite  instruction.  In  Volume  29  of  the.  Cy- 
clopedia of  Law  and  Procedure,  at  page  651,  it  is  said : 
^'Failure  to  instruct  that,  in  order  for  negligence  to 
•create  liability,  it  must  be  the  proximate  cause  of  the 
injury  is  reversible  error."  On  the  other  hand,  it  is 
said  in  volume  6  of  Thompson's  Commentaries  on  the 
Law  of  Negligence,  section  7916 : 

"The  question  whether  the  negligence  complained  of 
was  the  proximate  cause  of  the  injury  is  solely  for  the 
jury.  It  is  not  required,  however,  that  the  attention  of 
the  jury  should  be  called  to  this  element  in  direct  terms. 
Thus,  an  instruction  that,  to  warrant  a  recovery  by  the 
plaintiff,  the  jury  must  find  the  defendant  negligent, 
and  that  the  plaintiff's  injury  was  caused  by  such  negli- 
gence, without  contributory  negligence  on  the  part  of 
the  plaintiff,  will  cover  the  ground." 

Doubtless  where  attention  is  called  to  the  matter  the 
court  should  refer  to  the  requirement  that  negligence  to 
l)e  actionable  must  have  been  the  proximate  cause  of 
«n  injury  that  was  to  have  been  foreseen  as  a  result 
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thereof,  but  in  the  absence  of  a  specific  request  the 
omission  can  not  ordinarily  be  regarded  as  material 
error.  (11  Encyc.  PI.  &  Pr.  217.)  Possibly  the  rule 
might  be  different  where  the  circumstances  naturally 
suggest  the  intervention  of  an  independent  cause  or  a 
difficulty  in  anticipating  the  injury.  The  case  of  MaiU 
land  V.  The  Gilbert  Paper  Co.,  97  Wis.  476,  relied  upon 
by  the  appellant,  appears  to  have  been  of  that  charac- 
ter, but  we  think  the  present  one  is  not. 

Complaint  is  also  made  of  the  allowance  of  punitive 
damages.  There  was  evidence  that  after  the  accident 
the  defendant  said  to  the  plaintiff:  "I  don't  give  a 
damn  for  you,,  or  your  horse,  either."  This  had  some 
tendency  to  show  malice.  When  such  feeling  origi- 
nated, if  it  existed,  was  a  question  for  the  jury. 

"Where  an  emotion  of  hostility  at  a  specific  time  is 
to  be  shown,  the  existence  in  the  same  person  of  the 
same  emotion  at  another  time  is  in  general  plainly  ad- 
missible. .  .  .  Subsequent  hostility  is  equally  re- 
ceivable ;  that  it  arose  only  subsequently  is  matter  for 
explanation  by  the  opponent."   (1  Wig.  Ev.  §  896.) 

The  judgment  is  affirmed. 


Josephine  L.  Holt,  Appellee,  v.  Martha  M.  Wn^soN,. 
Appellant. 

No.  16,464. 
SYLLABUS  BY  THE  COUBT. 

1.  Wills — Construction.  Where  one  part  of  a  will  clearly  indi- 
cates a  disposition  in  the  testator  to  create  an  estate  in  fee 
it  will  not  be  restricted  or  cut  down  to  any  less  estate  by 
subsequent  vague  or  doubtful  expressions. 

2. Same.    A  will  contained  a  provision  in  these  words: 

"the  residue  of  my  estate  I  hereby  give  and  bequeath  to  my 
husband,  S.  E.  G.  Holt,  during  the  term  of  his  natural  life, 
and  at  his  decease  the  residue  that  may  be  left  after  his  death, 
I  hereby  give  and  bequeath  to  my  adopted  son,  William  N. 
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Holt,  if  he  be  living  at  the  time,  but  if  he  dies  before  that 
time  and  leaves  a  child  or  children  living,  then  the  said 
residue  of  my  estate  is  bequeathed  to  said  child  or  children." 
Heldy  that  this  clear  devise  of  the  absolute  fee  of  the  estate  to 
the  adopted  son  was  not  cut  down  to  a  mere  life  estate  with 
a  vested  remainder  by  the  following  subsequent  language: 
''but  if  the  said  William  N.  Holt  shall  die  without  issue  either 
before  or  after  the  first  legatee's  estate  expires,  then  and  in 
that  case,  I  direct  that  the  whole  of  said  estate  be  and  the 
same  is  bequeathed  and  given  to  Martha  M.  Wilson  or  her 
heirs." 

3.  Construction — Puncttiation,    A  rule  of  construction  as 

applied  to  wills  is  that  punctuation  is  not  to  be  regarded  if 
any  change  therein  will  render  the  meaning  of  the  instru- 
ment more  obvious. 

Appeal  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.   Opinion  filed  April  9, 1910.   Affirmed. 

E.  N.  Evans,  for  the  appellant 

L.  B.  Kellogg,  and  C.  M.  Kellogg,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  brought  this  action  to  quiet 
title  to  certain  lands  in  Lyon  county,  and  the  sole  ques- 
tion involved  is  the  construction  of  the  last  will  of 
EHiza  Holt,  who  died  on  the  15th  day  of  September, 
1891.  It  is  only  necessary  to  quote  the  second  para- 
graph of  the  will,  which  reads  as  follows : 

"Second.  I  direct  that  all  my  just  debts  and  funeral 
expenses  be  paid  as  soon  as  convenient  after  my  de- 
cease, and  the  residue  of  my  estate  I  hereby  give  and 
bequeath  to  my  husband,  S.  E.  G.  Holt,  during  the  term 
of  his  natural  life,  and  at  his  decease  the  residue  that 
may  be  left  after  his  death,  I  hereby  give  and  bequeath 
to  my  adopted  son,  William  N.  Holt,  if  he  be  living  at 
the  time,  but  if  he  dies  before  that  time  and  leaves  a 
child  or  children  living,  then  the  said  residue  of  my 
estate  is  bequeathed  to  said  child  or  children,  but  if  tiie 
said  William  N.  Holt  shall  die  without  issue  either  be- 
fore or  after  the  first  legatee's  ^estate  expires,  then  and 
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in  that  case,  I  direct  that  the  whole  of  said  estate  be 
and  the  same  is  bequeathed  and  given  to  Martha  M. 
Wilson  or  her  heirs.  (The  intention  of  this  will  is  to 
bequeath  to  William  N.  Holt,  after  the  first  legatee's 
tenure  expires,  the  whole  of  my  estate,  and  to  his 
children  after  his  death,  but  if  he  should  die  childless, 
then  the  same  to  go  to  the  said  Martha  M.  Wilson  or 
her  heirs.)" 

S.  E.  G.  Holt,  the  husband  of  Eliza  Holt,  died  on  the 
22d  day  of  June,  1902,  and  at  the  time  of  his  death 
W.  N.  Holt,  the  adopted  son  named  in  the  will,  was  liv- 
ing, was  married  and  had  one  child,  a  son  sixteen 
years  of  age.  The  only  question  to  be  determined  is, 
What  estate  did  W.  N.  Holt  take  under  the  will?  The 
trial  court  held  that  a  fee  simple  estate  of  inheritance 
passed  to  him  by  the  terms  of  the  will. 

The  defendant  claims,  first,  that  under  the  will  W.  N. 
Holt,  upon  the  death  of  S.  E.  G.  Holt,  took  a  life  estate 
only,  with  remainder  to  his  child  or  children  who  sur- 
vived him,  and  in  default  of  child  or  children  surviving 
him  to  the  defendant,  Martha  M.  Wilson,  or  her  heirs ; 
second,  that  if  for  any  reason  the  foregoing  construc- 
tion be  found  untenable,  then  whatever  fee  W.  N.  Holt 
took  the  same  was  conditional,  restricted  and  limited, 
without  power  of  appointment,  and  not  a  fee  simple 
estate  of  inheritance,  but  subject  to  limitation  over  by 
executory  devise  in  the  alternative — ^that  is,  to  his  child 
or  children  if  any  survived  him,  otherwise  to  Martha 
M.  Wilson. 

In  the  construction  of  wills  the  rule  of  paramount 
importance  is  that  the  intention  of  the  testator  must  be 
gathered  from  all  parts  of  the  will,  considered  and  con- 
strued together  (Ernst  v.  Foster,  58  Kan.  488,  443), 
and  when  ascertained  that  intention  must  govern  if  not 
in  contravention  of  law  or  public  policy.  (WiUiams 
V.  McKinney,  84  Kan.  514.)  Aside  from  this  general 
principle,  it  is  diflScult  to  lay  down  any  hard  and  fast 
rule  which  shall  govern  in  all  cases,  because  it  is  evi- 
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dent  that  each  will  must  be  construed  by  its  own  lan- 
guage. There  are,  however,  certain  well-established 
principles  which  must  control  in  determining  the  ques- 
tion here.  One  is  that  where  property  is  devised  in  fee 
simple  with  absolute  power  of  disposal  to  the  first 
taker,  the  remainder  over  is  void  as  a  remainder  be- 
cause repugnant  to  the  existence  of  the  preceding  fee, 
and  equally  void  by  way  of  executory  devise  because 
the  limitation  is  inconsistent  with  the  express  disposi- 
tion. (4  Kent's  Com.,  14th  ed.,  p.  ^270;  McNutt  v. 
McComb,  61  Kan.  25;  Jones  v.  Bacon,  68  Maine,  34  j 
CampbeU  v.  Beaumont,  91  N.  Y.  464,  468;  Banzer  v. 
Banzer,  156  N.  Y.  429 ;  30  A.  &  E.  Encycl.  of  L.  742.) 

In  Jones  v.  Bacon,  supra,  it  was  said  that  if  prop- 
erty has  been  devised  absolutely,  with  no  restrictions 
on  the  gift,  the  courts  will  be  slow  in  giving  such  a  con- 
struction to  subsequent  words  as  will  defeat  the  abso- 
lute estate  just  devised.  The  rule  is  also  well  estab- 
lished that  the  absolute  power  of  disposition  need  not 
be  expressly  given,  if  it  be  necessarily  implied  by  the 
terms  of  the  will.     (4  Kent's  Com.,  14th  ed.,  p.  ♦270.) 

The  present  case  differs  but  slightly  from  that  of 
McNutt  V.  McComb,  supra.  There  the  will  contained 
two  items.  The  first  was  held  to  create  an  uncontrolled 
power  of  disposition  and  to  vest  an  estate  in  fee  simple ; 
the  second,  which  contained  a  direction  inconsistent 
with  the  absolute  interest  vested,  was  held  to  be  void. 
In  this  case  the  two  clauses  or  provisions  are  not  so 
clearly  separated,  and  for  that  reason  the  intention  of 
the  testatrix  is  not  so  easily  gathered  from  the  lan- 
guage of  the  will  as  in  the  case  of  McNutt  v.  McComb; 
but  we  think  the  intention  of  the  testatrix  was  to  vest 
an  estate  in  fee  simple  in  W.  N.  Holt  if  he  was  living 
at  the  time  of  her  husband's  death.  He  was  living  at 
that  time,  and  took  an  estate  of  inheritance  in  fee 
simple  and  not  a  life  estate. 

The  word  "heirs"  being  unnecessary  under  our  stat- 
ute  (Gen.  Stpt.  1868,  ch.  22,  §2;  Gen.  Stat.  1909, 
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§  1651)  to  create  a  fee,  other  words,  such  as  ''all  my 
property,"  "the  rest"  or  "the  residue  of  my  estate," 
will  carry  an  estate  of  inheritance  if  not  limited  by 
other  portions  of  the  will.  (30  A.  &  E.  Encycl.  of  L. 
745.) 

It  will  be  observed  that  there  are  no  qualifying  words 
following  the  devise  to  W.  N.  Holt  which  can  be  said  to 
limit  his  right  to  dispose  of  the  property  absolutely. 
In  this  respect  the  will  differs  from  that  in  Williams 
V.  McKinney,  34  Kan.  514,  upon  which  the  defendant 
relies.  There  the  bequest  to  the  wife  was  "for  her  sole 
use  and  benefit,  and  for  the  rearing,  nurture  and  edu- 
cation of  my  minor  children."  (Page  517.)  An  exami- 
nation of  the  will  in  the  present  case  discloses  that 
the  testatrix,  after  bequeathing  to  her  husband  a  life 
estate,  bequeathed  to  her  adopted  son,  W.  N.  Holt,  the 
residue  of  her  estate  if  he  should  be  living  at  the  time 
of  her  husband's  death,  and  provided  that  in  case  he 
died  childless  without  the  estate  having  vested  in  him 
the  same  was  to  go  to  Martha  M.  Wilson  or  her  heirs. 
The  language  of  the  will  following  the  devise  of  the  life 
estate  to  her  husband  reads :  "and  at  his  decease  the 
residue  that  may  be  left  after  his  death,  I  hereby  give 
and  bequeath  to  my  adopted  son,  William  N.  Holt,  if 
he  be  living  at  the  time,  but  if  he  dies  before  that  time 
and  leaves  a 'child  or  children  living,  then  the  said  resi- 
due of  my  estate  is  bequeathed  to  said  child  or  chil- 
dren,". If  the  sentence  ended  with  a  period  at  the  word 
"children"  no  one  would  question  the  application  of 
the  rule  declared  in  the  case  of  McNutt  v.  McComb,  61 
Kan.  26.  But  no  importance  can  be  attached  to  the 
fact  that  the  clause  devising  the  estate  to  him  is  sepa- 
rated from  what  follows  by  a  comma  instead  of  a 
period.  The  rule  of  construction  as  applied  to  wills  is 
that  the  punctuation  is  not  to  be  regarded  if  any  change 
in  the  same  will  render  the  meaning  of  the  instrument 
more  obvious.    (Johnson  v.  First  Nat.  Bank,  192  111. 
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541;  1  Redfield,  Law  of  Wills,  p.  *433;  Reynolds  v. 
Reynolds,  65  S.  C.  390;  30  A.  &  E.  Encycl.  of  L.  672.) 

There  is  another  rule  which  applies  to  this  case, 
which  is  that  "where  property  is  given  in  clear  lan- 
^ruage  sufficient  to  convey  an  absolute  fee,  the  interest 
thus  given  shall  not  be  taken  away,  cut  down  or  dimin- 
ished by  any  subsequent  vague  and  general  expres- 
sions/' (2  Underbill,  Law  of  WiUs,  §  689.)  To  the 
same  effect  are:  McNvtt  v.  McComb,  supra;  Safe  De- 
posit Co.  V.  Stich,  61  Kan.  474;  LohmvUer  v.  Mosher, 
74  Ean.  751.  Mr.  Redfield  in  the  following  language 
states  the  rule  as  a  qualification  of  the  general  rule 
that  the  intuition  of  the  testator  must  prevail:  "A 
clearly  expressed  intention,  in  one  portion  of  the  wiU, 
is  not  to  3i6ld  to  a. doubtful  construction  in  any  other 
portion  of  the  instrument."  (1  Redfield,  Law  of  Wills, 
p.  *4S3.) 

A  rule  slightly  more  rigid  has  been  adopted  by  some 
of  the  courts.  It  is  thus  stated  in  Byrnes  et  oZ.  v.  StUl- 
weU  et  al.,  108  N.  Y.  453:  "An  estate  in  fee  created  by 
a  will  can  not  be  cut  down  or  limited  by  a  subsequent 
claim,  unless  it  is  as  clear  and  decisive  as  the  language 
of  the  clause  which  devises  the  estate''  (p.  460) ,  citing 
ThomhiU  v.  Halt,  2  Clark  &  Fin.  (Eng.)  22;  Campbell 
V.  Beawnont,  91  N.  Y.  467;  Freenum  v.  Coit,  96  N.  Y. 
63,  68.  The  same  rule  is  declared  in  Goodwin  v.  Cod- 
dington,  154  N.  Y.  283,  286.  Perhaps  the  rule  as  stated 
by  Mr.  Redfield,  supra,  is  the  better  one.  It  is  the  one 
adopted  by  the  court  in  Banzer  v.  Banzer,  156  N.  Y. 
429,  and  in  Clarke  v.  Leupp,  88  N.  Y.  228,  where  it  was 
said: 

"It  is  well  settled  by  a  long  succession  of  well-con- 
sidered cases  that  when  the  words  of  the  will  in  the 
first  instance  clearly  indicate  a  disposition  in  the  tes- 
tator to  give  the  entire  interest,  use  and  benefit  of  the 
estate  absolutely  to  the  donee,  it  will  not  be  re- 
stricted or  cut  down  to  any  less  estate  by  subsequent 

18—82  KAN. 


Digitized  by  VjOOQ IC 


274  SUPREME  COURT  OF  KANSAS. 

Holt  V.Wilson. 

or  ambifiruous  words,  inferential  in  their  intent." 
(Page  231.) 

The  same  principle  was  applied  in  Washbon  et  al.  v. 
Cope  et  ahy  144  N.  Y.  287,  and  in  Benson  et  al.  v. 
Corbin  et  aZ.,  145  N.  Y.  351. 

The  particular  clause  of  the  will  under  which  the 
defendant  claims  reads  as  follows:  "but  if  the  said 
William  N.  Holt  shall  die  without  issue  either  before 
or  after  the  first  legatee's  estate  expires,  then  and  in 
that  case,  I  direct  that  the  whole  of  said  estate  be  and 
the  same  is  bequeathed  and  given  to  Martha  M.  Wilson 
or  her  heirs."  The  direction  that  in  case  W.  N.  Holt 
died  without  issue  before  t];ie  death  of  S.  E.  G.  Holt  the 
estate  should  pass  to  Martha  M.  Wilson  or  her  heirs  is 
in  no  respect  inconsistent  with  the  preceding  clause. 
The  repugnancy  arises  over  the  use  of  the  words  "or 
after,"  because,  under  the  preceding  clause,  upon  the 
death  of  S.  E.  G.  Holt  the  fee  title  passed  to  W.  N.  Holt ; 
and  that  portion  of  the  latter  clause  which  directs  that 
the  estate  shall  pass  to  Martha  M.  Wilson  or  her  heirs 
in  case  of  his  death  after  the  estate  had  already  vested 
in  him  is,  of  course,  inconsistent  with  the  absolute  in- 
terest which  he  took  under  the  first  clause,  and  is  there- 
fore void.  (Jackson  v.  Bull,  10  Johns.  [N.  Y.]  18 ;  Ide 
V.  Ide  &  al.,  5  Mass.  *500;  Bowen  v.  Dean,  110  Mass. 
438 ;  McNutt  v.  McComb,  61  Kan.  25,  and  cases  cited  in 
the  opinion.) 

As  the  judgment  must  be  affirmed  for  the  reasons 
stated,  it  is  not  deemed  necessary  to  consider  the  con- 
tention that  the  clause  under  which  Martha  M.  Wilson 
claims  is  in  violation  of  the  law  in  respect  to  perpetu- 
ities. 

The  judgment  is  affirmed. 
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E.  S.  Myers,  Appellee,  v.  John  Shertzer  et  al,  a  Part- 
nership, etc.,  Appellants. 

No,  16,466. 
SYLLABUS  BY  THE  COURT. 

1.  Mines  and  Mineeuls  —  Construction  of  Lease  —  Rents  and 
Royalties.  Where  an  oil-and-gas  lease  provides  (1)  that  the 
lessee  may  terminate  the  lease  at  any  time  "by  notice  in  writ- 
ing or  by  surrendering  the  same  and  discharging  the  same  of 
record,"  and  (2)  that  the  lessee  shall  pay  a  stipulated  rental 
each  year  imtil  the  royalties  derived  from  the  sale  of  oil  and 
gas  shall  equal  or  exceed  the  rental  stipulated,  the  lessor  will 
be  entitled  to  receive  the  amount  of  rent  agreed  upon  as  long 
as  the  lease  remains  in  force  and  the  royalties  received  do  not 
equal  that  amount. 

2.  Rents   Accruing   Pending   Litigation    to    Cancel    the 

Lease.  In  such  a  case  the  lessee  completed  eight  producing 
wells  and  then  sold  all  the  pipes,  machinery  and  appliances  by 
which  the  plant  was  operated,  and  the  purchaser  proceeded  to 
remove  such  appliances  from  the  prmnises.  The  lessor  com- 
menced an  action  to  enjoin  such  removal  and  to  cancel  the 
lease,  but  was  defeated  in  the  action.  The  action  was  pending 
over  a  year,  during  which  time  the  removal  was  restrained  by 
a  temporary  order  of  injimction  granted  at  the  commencement 
of  the  action.  After  this  litigation  ended  the  lessor  brought 
an  action  for  rent  accruing  during  the  pendency  of  the  in- 
junction proceedings,  and  recovered.  Held,  that  the  mere 
fact  that  the  lessor  did  not  succeed  in  his  action  for  a  per- 
petual injunction  and  to  cancel  the  lease  is  not  sufficient  to 
defeat  his  action  for  roit. 

Appeal  from  Neosho  district  court;  Oscar  Foust, 
judge  pro  tern.    Opinion  filed  April  9,  1910.    Affirmed. 

John  J.  Jones,  and  James  W.  Reid,  for  the  appellants. 
H.  P.  FarreUy,  and  T.  R.  Evans,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  March  11, 
1907,  in  the  district  court  of  Neosho  county,  by  E.  S. 
Myers,  to  recover  rent  claimed  to  be  due  under  an  oil- 
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and-gas  lease.  The  lease  was  executed  June  20,  1903, 
and  by  its  provisions  was  to  continue  for  the  'term  of 
ten  years,  unless  sooner  terminated  by  the  parties  un- 
der the  stipulations  provided  in  the  lease  for  that  pur- 
pose. One  of  the  provisions  of  the  lease  concerning  its 
termination  reads : 

"Second  party  shall  have  the  right  at  any  time  to  ter- 
minate this  lease  by  notice  in  writing  or  by  surrender- 
ing the  same  and  discharging  the  same  of  record,  and 
shall  thereafter  be  released  from  all  obligations  and  lia- 
bilities under  the  same. 

"In  case  said  party  of  the  second  part  shall  fail  to 
.make  the  payment  or  perform  the  covenants  herein- 
before set  out  then  this  contract,  oil-and-gas  lease  shall 
be  null  and  void." 

The  lease  was  transferred  successively  by  assign- 
ment until  the  appellants  became  the  owners  and  hold- 
ers thereof.  The  lessee  and  his  successors  drilled,  cased 
and  completed  eight  oil  wells  upon  the  leased  premises, 
all  of  which  produced  oil.  The  appellants,  while  in 
possession  of  the  leased  premises,  which  were  located 
in  Wilson  county,  sold  the  machinery,  pipes,  pipe  lines, 
tanks,  casing  and  other  appliances  of  the  plant  to  one 
J.  F.  McCandlass,  who  began  to  remove  ^em  and  in- 
tended to  take  all  the  appliances  away  from  the  prem- 
ises. On  May  11, 1906,  the  lessor  commenced  an  action 
in  the  district  court  of  Wilson  county  perpetually  to  en- 
join such  removal  and  to  cancel  the  lease.  The  petition 
for  the  perpetual  injunction  contained,  among  other  al- 
legations, the  following: 

"That  the  said  defendant  The  New  Holland  Oil  & 
Gas  Company,  under  said  lease  drilled,  completed,  cased 
and  equipped  eight  (8)  oil  wells  on  plaintiff's  said  land 
described  in  this  petition,  all  of  which  said  wells  are 
producing  oil  wells,  and  under  reasonably  fair  condi- 
tions and  under  reasonably  fair  management  oil  may 
be  produced  from  said  wells  at  a  profit. 

"That  on  or  about  October  1,  1905,  the  defendant 
The  New  Holland  Oil  &  Gas  Company,  and  all  of  said 
defendants,  abandoned  said  lease  and  property,  and 
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have  ever  since  said  time  abandoned  the  same.  Pur- 
suant to  said  abandonment  the  other  said  defendants 
sold  to  the  defendant  J.  F.  McCandlass  the  power  house, 
pipe,  pipe  lines,  casing  and  other  property  and  fixtures 
on  said  lease,  and  said  McCandlass  has  been  engaged 
in  removing  said  power  plant  and  surface  pipe  lines 
and  pipes  from  said  lease  for  several  days  and  threat- 
ens and  intends  to  pull  the  casing  from  said  wells, 
which  act,  if  done,  will  ruin  and  destroy  said  wells  and 
will  render  them  valueless,  to  the  great  and  irreparable 
injury  and  damage  to  this  plaintiff,  and  to  the  said 
land,  for  which  said  damages  the  plaintiff  has  no  ade- 
quate remedy  at  law. 

"That  said  defendant  J.  F.  McCandlass  is  threaten- 
ing to  remove  the  casing  from  said  wells  at  once,  and 
will  do  so  unless  restrained  and  enjoined  by  order  of 
this  court  from  so  doing.*' 

To  this  petition  the  defendants  filed  an  answer 
which  consisted  of  a  general  denial.  The  court  granted 
a  temporary  injunction,  but  on  final  trial  refused  to 
make  the  order  perpetual.  The  lease  contained  a  pro- 
vision which  reads : 

"Said  second  party  shall  have  the  right  to  erect,  lay, 
maintain  and  remove  all  pipe,  pipe  lines,  machinery 
and  structures  necessary  for  the  production,  transpor- 
tation and  preservation  of  oil  and  gas  produced  on  said 
premises,  provided,  that  said  first  party  shall  have 
the  right  to  purchase  any  of  said  pipes,  when  said  sec- 
ond party  desires  to  remove  the  same,  at  the  cost  of 
new  pipe  at  such  time,  and  in  that  event  said  pipe  shall 
not  be  removed." 

Under  this  clause  of  the  lease  the  court  ascertained 
the  value  of  the  casing  and  granted  a  perpetual  in- 
junction against  its  removal,  provided  the  lessor  would 
pay  the  ascertained  value  therefor.  Further  than  this 
the  relief  prayed  for  by  the  plaintiff  was  denied,  and 
judgment  for  costs  was  rendered  against  him. 

The  judgment  in  the  action  for  injunction  was  en- 
tered February  6,  1907,  and  this  action  for  rent  was 
commenced  in  Neosho  county  the  11th  of  the  following 
March.    There  is  a  provision  in  the  lease  which  reads : 

"Said  party  of  the  second  part  agrees  to  pay  said 
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party  of  the  first  part  a  rental  of  two  dollars  per  acre 
each  six  months  from  this  date,  by  depositing  the  same 
to  the  credit  of  the  said  E.  S.  Myers  at  the  National 
Bank  of  Chanute,  Kansas,  on  or  before  the  20th  day  of 
June  and  December,  1903,  and  on  or  before  the  20th 
day  of  June  and  December  of  each  year  thereirfter 
until  the  royalties  derived  from  the  sale  of  oil  or  gas 
from  said  premises  shall  equal  or  exceed  said  rentals/' 

There  is  no  controversy  about  the  amount  of  rent 
claimed.  The  contention  of  the  appellants  is  that  no 
rent  whatever  should  be  allowed.  The  reason  for  this 
contention  is  that  at  the  time  the  action  in  Wilson 
county  was  commenced  no  rent  was  due;  that  during 
the  pendency  of  that  litigation  the  appellants  were 
compelled  as  a  matter  of  self-preservation  to  contest  it 
or  be  defeated  in  the  action.  This  may  be  true,  but  if 
it  is  it  will  hardly  justify  the  conclusion  contended  for 
by  the  appellants.  The  lessee  had  the  right  to  termi- 
nate the  lease  at  any  time,  which  would  have  ended  the 
duties  and  liabilities  of  each  party  thereunder.  By  the 
terms  of  the  lease  the  lessor  had  a  right  to  expect  the 
stipulated  rent  as  long  as  the  lease  was  in  force.  The 
lessee  failing  to  terminate  the  lease  as  he  might  have 
done,  the  appellee  attempted  to  accomplish  this  end  by 
the  action  in  Wilson  county,  which  attempt  was  de- 
feated by  the  resistance  of  the  appellants.  When  the 
lessor  saw  that  the  plant  of  eight  producing  oil  wells 
was  about  to  be  rendered  worthless  by  the  removal  of 
the  machinery,  piping,  casing  and  other  appliances  by 
which  it  was  operated,  he  very  naturally  took  legal 
steps  to  protect  his  rights  under  the  lease,  which  he 
had  an  undoubted  right  to  do.  In  exercising  this  right, 
however,  he  sought  a  remedy  which  the  court,  after 
protracted  litigation,  refused.  A  man  is  not  bound  at 
his  peril  to  succeed  in  every  legal  action  he  commences. 
If  he  acts  in  good  faith  and  makes  a  mistake  as  to  his 
legal  rights  he  satisfies  the  full  legal  penalty  therefor 
when  he  pays  the  costs  adjudged  against  him.  The 
good  faith  of  the  lessor  is  not  disputed. 
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The  real  justification  for  the  resirtance  of  the  appel- 
lants to  the  Wilson  county  action  and  the  refusal  to  pay 
rent  during  the  time  such  litigation  was  pending  is 
stated  in  the  brief  as  follows : 

"It  is  contended  by  the  defendant  in  error  that  be- 
cause plaintiffs  in  error  insisted  that  the  lease  had  not 
been  abandoned,  and  did  not  surrender  the  same  of 
record  prior  to  the  decision  of  that  case,  that  they  are 
estopped  from  saying  that  they  should  not  pay  the 
rental.  For  the  plaintiffs  in  error  to  have  surrendered 
the  lease  of  record  at  any  time  prior  to  the  trial  of  said 
cause  in  Wilson  county  would  have  put  them  in  the 
position  of  attempting  to  defend  in  court  in  that  case 
the  title  to  property  which  they  had  relinquished;  for 
them  to  have  admitted  its  abandonment  in  October, 
1905,  without  removing  the  material  would  have  car- 
ried with  it  the  material  itself,  and  they  would  have 
been  liable  in  damages  to  the  purchaser  of  the  same, 
and  would  have  lost  the  said  material  and  its  value. 
The  only  thing,  then,  plaintiffs  in  error  could  have 
done,  in  view  of  the  allegations  of  defendant  in  error's 
petition  in  that  case,  was  to  contest  the  suit  for  aban- 
donment in  October,  1905,  and  go  to  the  expense  of 
seeking  to  have  the  restraining  order,  which  was 
wrongfully  issued,  set  aside." 

This  statement  of  the  disastrous  consequences  which 
would  have  resulted  to  the  appellants  we  think  some- 
what overdrawn.  The  action  in  Wilson  county  was  of 
an  equitable  nature,  being  for  injunction  and  to  cancel 
a  written  contract.  The  court  had  complete  jurisdic- 
tion of  the  parties  and  of  the  subject  matter.  If  the 
appellants  had,  instead  of  a  general  denial,  filed  an 
answer  stating  fully  all  the  facts  involved  in  the  con- 
troversy, they  could  safely  have  relied  upon  the  court 
as  chancellor  to  adjust  the  differences  involved  so  as 
to  do  exact  and  even-handed  justice  to  all  parties  con- 
cerned. Under -the  circumstances  we  can  not  say  that 
the  conduct  of  the  lessor  was  so  far  wrongful  that  he 
ought  to  be  deprived  of  the  rent  due  under  the  lease. 
Doubtless  either  party  might  have  prevented  this  long 
and  expensive  litigation  by  a  little  business  diplomacy 
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at  the  commencemeint  of  their  difficulties,  but  they 
chose  to  abide  by  the  results  of  a  lawsuit. 

We  see  no  error  in  the  judgment  of  the  district  court, 
and  it  is  affirmed. 


C.  A.  Lemaster,  Appellee,  v.  John  Fisher  et  al.. 
Appellants. 

No.  16.467. 
SYLLABUS  BY  THE  COURT. 

Chattel  Mortgages — Property  to  he  Kept  by  Mortgagor  at  a 
Certain  Place — Removal — PoasessiofL,  A  stipulation  in  a 
chattel  mortgage  that  the  property  shall  be  kept  by  the  mort- 
gagor at  a  certain  place  gives  to  him  no  right  to  continue  in 
its  possession  at  another  place  to  which  it  was  removed  with- 
out ihe  knowledge  or  consent  of  the  mortgagee  and  contrary 
to  his  direction. 

Appeal  from  Franklin  district  court;  Charles  A. 
Smar^T,  judge.    Opinion  filed  April  9,  1910.    Afflnned. 

F.  A.  Waddle,  for  the  appellants. 
W.  S.  Jenks,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  is  an  action  in  replevin  to  recover 
possession  of  a  piano  mortgaged  by  defendants  Taw- 
ney  and  wife  to  the  plaintiff,  Lemaster,  to  secure  a 
note  given  for  purchase  money.  The  answer  was  a  gen- 
eral denial.  The  mortgage  provided  that  the  piano 
should  be  kept  by  the  mortgagors  at  a  certain  number 
on  a  designated  street,  and  that  if  the  "indebtedness 
shall  be  deemed  insecure"  the  property  might  be  taken 
and  sold  to  pay  the  plaintiff.  The  building  where  the 
piano  was  kept  was  owned  by  the  plaintiff's  wife,  and 
rented  to  Tawney.    For  default  in  the  payment  of  rent 
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a  notice  to  leave  was  served,  in  compliance  with  which 
Tawney  vacated  the  premises.  At  the  time  of  serving^ 
the  notice  to  leave  the  attorney  for  the  owner  of  the 
premises,  who  was  also  acting  for  the  mortgagee,  noti- 
fied the  mortgagors  to  leave  the  piano  in  the  building, 
and  that  he  considered  the  indebtedness  insecure.  With 
the  assistance  of  Fisher  the  piano  was  removed  to 
Fisher's  home.  A  demand  was  then  made  upon  Taw- 
ney for  the  property,  which  was  refused.  No  demand 
was  made  upon  Fisher,  but  he  testified  that  he  claimed 
no  interest  in  the  property.  Errors  are  agsigned  upon 
the  orders  overruling  an  objection  to  evidence  under 
the  petition  and  a  demurrer  to  the  evidence. 

The  petition  was  informal  and  contained  unnecessary 
matter.  It  did,  however,  allege  that  the  plaintiff  was 
the  special  owner  of  the  property  under  a  mortgage,  a 
copy  of  which  was  attached ;  that  the  defendants,  with- 
out the  knowledge  of  the  plaintiff,  removed  the  prop- 
erty from  the  place  designated  in  ttie  mortgage;  that 
defendant  Fisher  "is  wrongfully  and  unjustly  detaining 
in  his  possession  the  said  goods  and  chattels  from  this 
plaintiff,  who  is  justly  entitled  to  the  same,  .  .  . 
and  did  so  wrongfully  detain  possession  of  said  goods 
and  chattels  for  the  space  of  thirty  days  before  the 
commencement  of  this  action."  It  was  also  alleged  that 
"defendants  H.  W.  Tawney  and  N.  Tawney  are  aiding, 
counseling  and  abetting  the  said  John  Fisher  .  .  . 
in  wrongfully  .  .  .  detaining  the  said  goods  and 
chattels."  This  stated  a  cause  of  action,  and  there  was 
no  error  in  overruling  the  objection  to  evidence.  (Cob- 
bey,  Replevin,  2d  ed.,  §  453 ;  Fanners'  Bank  v.  Bank  of 
Glen  Elder,  46  Kan.  376;  Bartlett  v.  Bank,  70  Kan.  126; 
Laithe  v.  McDonald,  7  Kan.  254 ;  Civ.  Code,  §  140,  Gen. 
Stat.  1901,  §  4574;  Code  1909,  §  581.) 

In  the  absence  of  a  stipulation  to  the  contrary,  the 
mortgagee  of  personal  property  has  the  legal  title 
thereto  and  the  right  of  possession.  (Gen.  Stat.  1868, 
ch.  68,  §  15;  Gten.  Stat.  1909,  §  5230.)    The  only  stipu- 
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lation  to  the  contrary  in  this  mortgage  is  that  it  shall  be 
kept  by  the  mortgagors  at  a  place  described.  This  im- 
plies the  right  of  possession  at  that  place,  but  gives  no 
right  of  possession  elsewhere,  unless  consent  be  given 
for  the  removal.  The  plaintiff  was  therefore  entitled 
to  possession  of  the  property  when  it  was  removed 
without  his  consent.  Whether  a  demand  upon  the 
mortgagor  was  necessary  need  not  be  considered,  for 
there  was  evidence  that  a  demand  had  been  made. 

It  is  argued  that  a  demand  upon  Fisher  was  also  nec- 
essary as  a  condition  to  the  maintenance  of  an  action 
against  him.  This  contention  can  not  be  sustained ;  he 
claimed  no  interest  in  the  property,  and  was  only  a  cus- 
todian for  Tawney;  he  had  no  better  right  than  Taw- 
ney,  for  whom  he  held  the  property.  The  requirements 
of  the  statute  relating  to  registry  do  not  apply,  for  he 
was  not  a  purchaser.  (Gen.  Stat.  1868,  ch.  68,  §9; 
Gen.  Stat.  1909,  §  5224.)  He  might  have  been  relieved 
from  costs  by  filing  a  disclaimer  (Civ.  Code,  §587; 
Gen.  Stat.  1901,  §5073),  or  by  offering  to  surrender 
possession.     (Cobbey,  Replevin,  2d  ed.,  §  451.) 

The  debt  secured  by  the  mortgage  was  not  due  when 
the  action  was  commenced,  and  the  defendants  insist 
that  the  plaintiff  was  not  entitled  to  possession  under 
the  insecurity  clause,  so-called;  that  the  condition  is 
unlike  that  under  consideration  in  Werner  v.  Bergman, 
28  Kan.  60.  In  that  case  the  condition  was  that  "the 
mortgagee  shall  deem  himself  insecure."  (Page  64.) 
The  condition  in  the  mortgage  in  this  case  is  the  same 
in  effect,  and  no  reason  is  perceived  why  the  rule  in 
the  Werner  case  should  not  be  followed,  if  it  were 
necessary  to  uphold  the  judgment. 

The  judgment  is  affirmed.  * 
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The  First  National  Bank  op  Horton,  Kansas,  Ap- 
pellee, V.  B.  F.  Abmeyer,  Appellant 

No.  16.478. 
SYLLABUS  BY  THE  COURT. 

Fraud — Pleading — Waiver — Admissions,  In  an  action  to  recover 
upon  a  promissory  note,  by  an  indorsee  against  the  maker, 
the  answer  of  the  maker  was  that  t^ere  was  fraud  in  the  in- 
ception of  the  note.  The  plaintiff  replied  denying  "each  and 
all  of  the  allegations  in  said  answer  contained  which  are  in 
any  way  inconsistent  or  which  deny  the  allegations  in  plain- 
tiff's petition."  Held,  that  the  reply  was  defective,  but  as 
the  parties  proceeded  through  two  trials  as  if  the  reply  was 
sufficient  and  the  fraud  alleged  in  the  answer  was  in  issue  the 
defendant  is  not  in  a  position  to  insist  that  the  averments  of 
fraud  were  admitted. 

Appeal  from  Jackson  district  court;  Marshall  Gep- 
HART,  judge.    Opinion  filed  April  9, 1910.    Affirmed. 

George  H.  Whitcomb,  and  Clad  Hamilton,  for  the  ap- 
peUant. 

A.  E.  Crane,  E.  D.  Woodbum,  and  F.  T.  Woodbum,^ 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  here  for  review  on 
a  former  appeal.  (Abmeyer  v.  Bank,  76  Kan.  877.) 
At  the  second  trial  the  bank  assumed  the  burden  of 
showing  that  it  was  the  owner  of  the  note  in  suit. 
Proof  of  that  kind  was  offered  and  the  note  itself  was 
introduced  in  evidence.  The  bank  then  rested,  and, 
appellant's  demurrer  to  the  evidence  having  been  over- 
ruled, he  declined  to  produce  any  testimony,  but  sub- 
mitted the  case  on  the  evidence  introduced  on  behalf  of 
the  bank.  An  instruction  was  asked  to  the  effect  that 
when  a  note  has  its  inception  in  fraud  the  burden  is 
upon  the  indorsee  to  show  that  he  acquired  it  for  a 
Taluable  consideration  and  without  notice  of  the  fraud, 
but  this  was  refused,  and  instead  the  court  directed  the 
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jury  that  if  they  found  that  the  bank  was  the  owner  of 
the  note  their  verdict  must  be  in  its  favor.  A  verdict 
in  favor  of  the  bank  was  returned.  The  contention  is 
that  as  the  pleadings  stood  it  devolved  on  the  bank  to 
prove  that  it  acquired  the  note  in  good  faith  and  with- 
out notice  of  the  fraud  by  which  it  was  alleged  to  have 
been  obtained.  It  is  argued  that  the  averment  in  the 
answer  that  there  was  fraud  in  the  inception  of  the 
note  was  admitted  by  the  reply,  and  hence  that  no  right 
of  recovery  was  shown.  In  its  petition  appellee  alleged 
the  execution  of  the  note  to  the  payees,  a  copy  of  which 
was  set  forth,  their  transfer  of  the  same  to  Dunn,  and 
his  sale  and  delivery  of  it  before  maturity  to  appellee. 
There  was  an  allegation  that  appellant  was  indebted 
for  the  full  face  value  of  the  paper,  and  for  that  amount 
judgment  was  asked.  The  answer,  aside  from  a  gen- 
eral denial,  pleaded  facts  indicating  that  there  was 
fraud  in  the  inception  of  the  note.  The  reply  denied 
"each  and  all  of  the  allegations  in  said  answer  con- 
tained which  are  in  any  way  inconsistent  or  which  deny 
the  allegations  in  plaintiffs  petition."  The  reply  can 
not  be  regarded  as  a  model  method  of  denying  aver- 
ments of  a  pleading,  but  in  view  of  the  way  the  case 
was  tried  the  character  of  the  reply  was  not  very  im- 
portant. The  answer  set  up  the  fraudulent  acts  which, 
if  supported  by  testimony,  would  show  no  liability  to 
appellee,  and  this  in  a  sense  is  inconsistent  with  the 
averment  in  the  petition  that  appellant  was  indebted 
to  appellee  for  the  full  face  value  of  the  note,  but  in 
any  view  the  reply  was  faulty  and  vulnerable  to  any 
proper  attack.  In  neither  trial  had  there  been  a  motion 
for  judgment  on  the  pleadings,  and  the  suflSciency  of 
the  reply  had  never  been  questioned.  On  the  first  trial 
appellant  offered  evidence  to  prove  fraud  and  proceeded 
as  if  it  was  an  issue  in  the  case,  and  the  sufficiency  of 
the  reply  was  not  challenged  in  the  second  trial.  Un- 
der the  circumstances  the  appellant  is  not  in  a  positicm 
to  insist  that  the  fraud  was  admitted  by  the  reply. 
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(Bashor  v.  Nordyke  &  Marmon  Co.,  25  Kan.  222 ;  St. 
L.  <6  S.  F.  Rly.  Co.  v.  Dvdgeon,  28  Kan.  283;  Cooper  v. 
Machine  Co.,  37  Kan.  231.) 

It  is  contended  that  the  action  of  appellee  in  assum- 
ing the  burden  of  proof  in  the  case  was  a  recognition 
that  the  burden  was  upon  it  to  show  also  that  the  note 
was  acquired  for  a  valuable  consideration  and  without 
notice  of  the  fraud.  As  the  petition  did  not  allege  that 
the  transfer  of  the  note  to  appellee  was  in  writing  it 
devolved  on  it  to  show  that  it  was  the  owner  of  the  note. 
The  burden  of  proof  rested  on  it  to  that  extent,  but 
when  it  produced  the  note  and  offered  testimony  of 
ownership  it  had  shown  a  prima  facie  right  to  recover. 
In  the  absence  of  proof  of  fraud  that  question  was  no 
longer  in  the  case,  and  hence  an  instruction  on  the  sub- 
ject was  not  warranted. 

The  judgment  is  affirmed. 


V.  W.  James,  as  Admitdstrator,  etc.,  Appellant,  v. 
Effie  Logan,  Appellee. 

No.  16,476. 
SYLLABUS  BY  THE  COURT. 

1.  Affidavits — Authentieadan — Jwrat.  The  statutory  certificate 
for  the  authentication  of  depositions  can  not  be  used  on  the 
ordinary  affidavit,  and  the  code  of  civil  procedure  prescribes 
no  form  of  jurat  to  be  appended  to  affidavits. 

2.  Extrinsic  Evidence  that  Oath  Woe  Administered,    If 

a  declaration  has  in  fact  been  made  under  oath  it  is  an  affi- 
davit, although  no  jurat  be  attached.  The  jurat  is  merely 
evidence  that  an  oath  was  duly  administered,  and  in  the  ab- 
sence of  a  jurat  the  fact  may  be  proved  by  evidence  aliunde. 

3.  Attachment — Jurat.  The  evidence  in  this  case  ex- 
amined and  held  sufficient  to  show  that  a  written  declaration 
used  as  an  attachment  affidavit  was  in  fact  made  under  oath, 
although  no  jurat  appears. 

4.  JuDGMBNTe — VaHditu— Collateral  Attack.    When  a  paper  pur- 
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porting  to  be  an  affidavit  has  been  approved  by  the  court  as 
such,  and  has  been  made  the  basis  of  judicial  action  as  if  it 
were  duly  authenticated,  the  omission  of  a  jurat  is  a  mere 
irregularity  which  will  not  expose  the  proceeding  to  collateral 
attack. 
5.  Limitation  of  Actions — Recovery  of  Real  Property  Sold  on 
Execution,  The  five-year  statute  of  limitations  against  actions 
for  the  recovery  of  real  property  sold  on  execution  brought 
by  the  execution  debtor,  his  heirs  or  any  person  claiming 
under  him,  by  title  acquired  after  the  date  of  the  judgment, 
applies  to  all  sales,  void  and  voidable  alike. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  April  9, 1910.    Affirmed. 

W.  A.  S.  Bird,  and  Thomas  J.  White,  for  the  ap- 
pellant. 

James  A.  Troutman,  Robert  Stone,  and  George  T,  Mc- 
Dermott,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J. :  Sarah  A.  James  undertook  to  recover  the 
land  in  controversy  from  the  defendant,  Effle  Logan, 
by  an  action  of  ejectment.  While  the  action  was  pend- 
ing the  plaintiff  died,  and  a  revivor  was  had  in  the  name 
of  her  administrator.  Judgment  was  rendered  for  the 
defendant,  and  the  administrator  appeals. 

The  property  formerly  belonged  to  the  Enterprise 
Land,  Loan  and  Investment  Company,  a  foreign  cor- 
poration. W.  E.  Fagan  sued  the  investaient  company, 
attached  the  land,  and  made  service  by  publication. 
The  action  proceeded  to  judgment  and  the  land  was 
ordered  sold  for  its  satisfaction.  Fagan  purchased  at 
a  sheriff's  sale  made  under  the  order,  the  sale  was  con- 
firmed, and  a  sheriff's  deed  was  issued  to  him  which 
was  duly  recorded.  Afterward  Fagan  conveyed  to  the 
defendant.  After  the  sheriff's  deed  was  recorded  the 
investment  company  conveyed  to  Sarah  A.  James.  Her 
suit  was  commenced  more  than  five  years  after  the  re- 
cording of  the  sheriff's  deed.    It  is  said  the  proceedings 
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in  the  attachment  case  are  void  for  want  of  jurisdic- 
tion, and  they  must  be  so  or  the  sheriff's  deed  is  beyond 
collateral  attack.  The  only  defect  pointed  out  is  that 
Fagan's  affidavit  for  attachment  bears  no  jurat.  There- 
fore, it  is  claimed,  the  paper  was  not  sworn  to  and 
there  was  no  affidavit. 

The  provision  of  the  code  of  civil  procedure  that  affi- 
davits are  to  be  authenticated  in  the  same  way  as  depo- 
sitions, except  as  provided  for  the  verification  of  plead- 
ings (Civ.  Code,  §345;  Gen.  Stat  1901,  §4793;  Code 
1909,  §  336),  means,  of  course,  so  far  as  the  require- 
ments concerning  depositions  are  applicable.  The  cer- 
tificate of  the  officer  need  not  show  that  an  affidavit  was 
taken  at  the  time  and  place  specified  in  a  notice,  as  in 
the  case  of  a  deposition  (Civ.  Code,  §  359;  Gen.  Stat. 
1901,  §  4807;  Code  1909,  §  357),  because  an  affidavit  is 
a  written  declaration  made  under  oath  without  notice. 
(Civ.  Code,  §  341;  Gen.  Stat.  1901,  §  4789;  CJode  1909, 
§  347.)  There  is  no  requirement  that  an  affidavit  shall 
be  written  in  the  presence  of  the  officer  and  shall  be 
written  by  the  officer,  the  witness  or  a  disinterested 
person,  as  in  the  case  of  a  deposition  (Civ.  Code,  §  354 ; 
Gen.  Stat.  1901,  §  4802;  Code  1909,  §  352),  and  the  cer- 
tificate to  an  affidavit  need  not  show  these  facts.  In  the 
case  of  a  deposition  the  witness  is  first  sworn,  and  after 
the  deposition  is  written  it  is  subscribed.  In  the  case 
of  an  affidavit  the  oath  is  administered  after  the  decla- 
ration is  formulated.  The  result  is  that  the  certificate 
prescribed  for  a  deposition  can  not  be  used  on  the  or- 
dinary affidavit,  and  no  other  form  is  ordained.  The 
remaining  section  of  the  statute  relating  to  the  au- 
thentication of  depositions  (Civ.  Code,  §  358 ;  Gen.  Stat. 
1901,  §  4806,  Code  1909,  §  356)  simply  provides  that 
the  signature  and  seal  of  the  officer,  if  he  have  a  seal, 
are  sufficient  without  additional  proof  of  official  char- 
acter, that  signature  alone  is  sufficient  if  the  affidavit  be 
taken  in  this  state  and  the  officer  have  no  seal,  but  that 
further  proof,  the  nature  of  which  is  indicated,  is  re- 
quired if  the  affidavit  be  taken  in  another  state  and  the 
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officer  have  no  seal.  This  section,  of  course,  applies  to 
affidavits,  but  since  no  special  form  of  jurat  is  required 
the  statutory  definition  of  an  affidavit  is  satisfied  when- 
ever a  written  declaration  is  made  under  oath. 

In  the  case  of  Cunningham  v.  Barr,  45  Kan.  158,  a 
mechanic's  lien  statement  was  held  to  be  properly  veri- 
fied to  which  the  following  jurat  was  appended :  "Sub- 
scribed and  sworn  to  before  me,  this  September  12, 
1887.  (Signed)  O.  A.  Harding,  Clerk  District  Court. 
[Seal.]  "  (Page  161.)  In  the  case  of  Simon  v.  Stetter, 
25  Kan.  155,  a  jurat  in  the  same  form,  but  designating 
the  officer  simply  as  "clerk,"  and  bearing  no  seal  at  all, 
was  held  to  be  sufficient  to  authenticate  an  attachment 
affidavit,  even  against  a  direct  attack  by  motion  to  dis- 
charge the  attachment.  In  the  case  of  Buckland  v.  Goit, 
23  Kan.  327,  it  was  held  that  the  entire  omission  of  a 
jurat  did  not  render  an  aflSdavit  void.  The  court  said 
the  jurat  might  be  supplied  afterward.  In  the  case  of 
City  of  Kingman  v.  Berry,  40  Kan.  625,  it  was  said : 

"The  important  consideration  is  whether  the  com- 
plaint was  actually  sworn  to  before  a  proper  officer. 
The  mere  fact  that  an  officer  fails  to  couple  his  official 
title  with  his  name  in  signing  a  jurat,  or  to  attach  a 
jurat  at  all,  to  the  affidavit  at  the  time  the  oath  is  ad- 
ministered will  not  invalidate  it."     (Page  628.) 

These  rulings  necessarily  imply  that  the  certificate  of 
the  officer  under  his  signature  and  seal  is  merely  evi- 
dence that  the  affidavit  was  duly  sworn  to,  and  in  Fore- 
man V.  Carter,  9  Kan.  674,  682,  it  was  said  that  a 
challenge  of  a  jurat  is  not  an  attack  upon  what  was 
done  but  an  objection  that  the  proof  of  what  was  done 
is  defective.  If,  therefore,  the  jurat  be  missing  from  an 
affidavit,  if  there  be  no  proof  on  the  face  of  the  paper 
that  an  oath  was  duly  administered  the  fact  may  be  es- 
tablished by  evidence  aliunde.  This  rule  is  clearly  just, 
because  after  a  party  has  in  fact  made  or  procured  to  be 
made  the  necessary  declaration  under  oath  he  ought  not 
to  be  prejudiced  and  the  proceeding  ought  not  to  fail  in 
consequence  of  the  officer's  neglect  to  affix  a  jurat. 
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In  view  of  the  foregoing  the  question  here  is,  Was 
Fagan's  written  declaration  made  under  oath?  This 
question  is  to  be  answered  from  the  evidence  like  any 
other  question  of  fact.    What  does  the  record  show? 

The  affidavit  was  signed  by  Fagan,  and  purports  to 
be  an  affidavit.  It  opens  with  the  following  statement : 
**W.  E.  Fagan,  being  duly  sworn,  says:"  The  docu- 
ment is  indorsed  on  the  back :  "Attachment  affidavit, 
filed  November  7,  1899,  A.  M.  CaHaham,  Clerk  District 
Court."  The  appearance  docket,  which  the  law  requires 
the  clerk  to  keep,  contains  the  following  entry:  "No- 
vember 7, 1899. — Affidavit  for  attachment  sworn  to  and 
filed — .35."  The  clerk's  statutory  fees  for  adminis- 
tering an  oath  were  twenty-five  cents,  and  for  filing 
and  docketing  a  paper  were  ten  cents.  The  clerk  issued 
a  writ  of  attachment,  under  his  signature  and  the  seal 
of  the  court,  which  contains  the  following  recital :  "To 
the  sheriff  of  said  county,  greeting:  Whereas,  W.  E. 
Fagan,  plaintiff,  has  this  day,  on  the  necessary  affidavit 
being  filed,"  etc.  From  all  this  it  clearly  appears  that 
an  affidavit  was  in  fact  sworn  to  according  to  law. 

If  the  evidence  that  an  oath  was  duly  administered 
were  less  conclusive  the  plaintiff  is  met  by  another  prin- 
ciple, founded  upon  justice  and  wise  policy.  The  jour- 
nal entry  of  judgment  contains  the  following  recitals : 

"And  the  court  further  finds  that  an  attachment  has 
been  duly  issued  in  said  action  upon  the  affidavit  of 
plaintiff  and  levied  upon  the  following-described  real 
estate.  .  .  .  And  the  court  further  finds  that  all 
the  allegations  in  said  affidavit  for  attachment  are  true ; 
that  the  defendant  is  a  nonresident  of  the  state  of  Kan- 
sas, and  that  said  attachment  ought  to  be  sustained. 

"It  is  therefore  considered  by  the  court  that  the 
plaintiff  have  judgment  in  rem  against  defendant  for 
said  sum  of  two  hundred  and  thirty-eight  and  ^oo  dol- 
lars ($238.60),  and  the  costs  of  this  action,  taxed  in 
the  sum  of  $— — ;  that  said  attachment  be  sustained; 
that  the  real  estate  levied  upon  under  and  by  virtue  of 
the  said  order  of  attachment     ...    be  sold." 

Collateral  attacks  upon  judicial  proceedings,  made 

19-82  KAN. 
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long  after  they  have  been  closed,  are  not  favored ;  and 
whenever  a  paper  purporting  to  be  an  affidavit  has  been 
approved  as  such  by  the  court,  and  has  been  made  the 
basis  of  judicial  action  as  if  it  were  duly  authenticated^ 
the  omission  of  the  jurat  is  a  mere  irregularity  which 
will  not  vitiate  the  proceedings. 

Numerous  cases  sustaining  the  foregoing  views  are 
collated  in  Turner  v.  St.  John,  8  N.  D.  245.  (See,.also^ 
2  Enc.  L.  &  P.  671 ;  2.Cyc.  26.) 

The  judgment  of  the  district  court  must  be  sustained 
for  another  all-sufficient  reason.  The  defendant  pleaded 
the  five-year  statute  of  limitations,  which  reads  as  fol- 
lows: 

"Actions  for  the  recovery  of  real  property,  or  for  the 
determination  of  any  adverse  claim  or  interest  therein, 
can  only  be  brought  within  the  periods  hereinafter  pre- 
scribed, after  the  cause  of  action  shall  have  accrued, 
and  at  no  time  thereafter : 

"First.  An  action  for  the  recovery  of  real  property 
sold  on  execution,  brought  by  the  execution  debtor,  his 
heirs,  or  any  person  claiming  under  him,  by  title  ac- 
quired after  the  date  of  the  judgment,  within  five  years 
after  the  date  of  the  recording  of  the  deed  made  in 
pursuance  of  the  sale. 

"Second.  An  action  for  the  recovery  of  real  prop- 
erty sold  by  executors,  administrators  or  ^ardians, 
upon  an  order  or  judgment  of  a  court  directing  such 
sale,  brought  by  the  heirs  or  devisees  of  the  deceased 
person,  or  the  ward  or  his  guardian,  or  any  person 
claiming  under  any  or  feither  of  them,  by  title  acquired 
after  the  date  of  the  judgment  or  order,  within  five 
years  after  the  date  of  the  recording  of  the  deed  made 
in  pursuance  of  the  sale."    (Code  1909,  §  15.) 

The  property  was  sold  by  order  of  the  court,  under  a 
special  execution  conforming  to  the  judgment.  The 
plaintiff  claims  under  the  execution  debtor,  by  title 
acquired  after  the  date  of  the  judgment.  The  action 
was  not  conmienced  within  five  years  after  the  date  of 
the  recording  of  the  sheriff's  deed.  Therefore  every 
condition  of  the  statute  is  satisfied.  The  plaintiff 
argues  that  the  statute  does  not  apply  to  deeds  executed 
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pursuant  to  void  judgments.  As  shown  in  the  case  of 
O'Keefe  v.  Behrens,  73  Kan.  469,  wherein  the  second 
subdivision  of  the  statute  was  considered,  it  has  par- 
ticular reference  to  such  deeds,  because  if  the  proceed- 
ings were  merely  irregular  and  consequently  not  void 
they  could  not  be  attacked  collaterally  at  all. 
The  judgment  of  the  district  court  is  affirmed. 


Cora  Kirby  Sellards,  Appellee,  v.  Mary  H.  Kirby,  cls 
Gtuirdian,  etc.,  Appellant. 

No.  16,477. 
SYLLABUS  BY  THE  COURT. 

1.  Wills  —  Devisees  —  Witnesses  —  Proof  of  Execution.  The 
statute  (Gen.  Stat.  1909,  §9786)  making  void  a  devise  or 
bequest  to  a  witness  to  a  will  which  can  not  be  proved  with- 
out his  testimony  applies  only  to  attesting  witnesses,  not  to 
other  persons  called  upon  to  testify  when  the  will  is  offered 
for  probate. 

2.  Separate  Sheets  of  Paper — Identificatian.     Where  a 

will  offered  for  probate  consists  of  several  separate  sheets 
not  permanently  fastened  together,  only  the  last  one  bearing 
the  signature  of  the  testator,  the  connection  of  the  subject 
matter  may  be  sufficient  to  establish  prima  facie  the  identity 
of  the  other  sheets. 

3.  Relation  of  Draftsman  to  Testator — Undue  Influence. 

The  fact  that  a  will  is  written  by  the  daughter  of  the  tes- 
tator, who  is  named  as  the  executrix,  but  is  not  otherwise  fa- 
vored over  the  other  children,  does  not  raise  a  presumption  •f 
undue  influence. 

4.  Draftsm^an  a  Beneficiary — Knowledge  of  Contents — 

Independent  Advice.  The  fact  that  a  will  is  written  by  a 
daughter  of  the  testator,  who  shares  its  benefits  equally  with 
the  other  children,  does  not  make  a  case  for  the  application 
of  the  statutory  provision  (Laws  1905,  ch.  526,  §  1 ;  Glen. 
Stat  1909,  §  9787)  that  a  will  written  by  the  principal  bene- 
ficiary, who  was  the  confidential  agent  or  legal  adviser  of 
the  testator  or  who  occupied  any  other  position  of  confidence 
or  trust  to  him,  shall  not  be  held  valid  unless  it  shall  be 
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affirmatively  shown  that  the  testator  knew  the  contents  and 
had  independent  advice  with  reference  thereto. 

5.  Revocation — Erasure — Signature.     No  error  appears 

in  the  admission  to  probate  of  a  will,  where  there  was  evi- 
dence that  the  testator  had  duly  signed  it  in  ink,  below  the 
attestation  clause,  in  the  presence  of  the  subscribing  wit- 
nesses, and  a  few  weeks  later  had  delivered  it  to  the  ex- 
ecutrix, who  retained  possession  of  it  until  his  death,  although 
when  it  was  produced  in  court  the  testator's  signature  had 
been  partially  erased  by  knife  scratches,  and  his  name  had 
been  written  in  pencil  above  the  attestation  clause,  appar- 
ently by  himself,  and  no  further  showing  was  made  as  to 
when,  by  whom  or  with  what  purpose  the  changes  had  been 
made. 

Appeal  from  Osage  district  court ;  Robert  C.  Heizer, 
judge.    Opinion  filed  April  9,  1910.    Affirmed. 

J.  H.  Stavely,  for  the  appellant. 
James  A.  Troutman,  Robert'  Stone,  and  George  T. 
McDermott,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Probate  of  the  will  of  Peter  Kirby  was 
refused  by  the  probate  court,  but  granted  by  the  dis- 
trict court  on  appeal,  and  this  proceeding  is  brought 
to  review  that  order.  The  will  was  written  by  his 
oldest  child,  Mary  Kirby  Sellards,  who  was  the  ex- 
ecutrix and  a  principal  beneficiary,  on  five  sheets  of 
paper,  which  were  separate  at  the  time  of  its  execu- 
tion, but  fastened  together  with  a  pin  when  offered  for 
probate,  the  second  and  fourth  pages  being  inter- 
changed. The  signature  of  the  testator  and  the  wit- 
nesses appeared  only  on  the  last  sheet,  and  the  only 
direct  testimony  as  to  the  identity  of  the  others  was 
that  of  Mrs.  Sellards.  The  opponent  of  the  will  con- 
tends that  the  proof  in  this  respect  failed  by  reason  of 
the  incompetence  of  the  witness,  and  also  that  a  pre- 
sumption of  undue  influence  arose  from  the  relation  of 
the  draftsman  to  the  testator. 
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The  statute  (Gen.  Stat.  1868,  ch.  117,  §11;  Gen. 
Stat.  1909,  §  9786)  provides  that  "if  a  devise  or  be- 
quest be  giyen  to  a  person  who  is  a  witness  to  the  will, 
and  the  will  can  not  otherwise  be  proved  than  by  the 
testimony  of  such  witness,  the  devise  or  bequest  shall 
be  void,  and  the  witness  shall  be  competent  to  give 
testimony  of  the  execution  of  the  will  in  like  manner  as 
if  such  devise  or  bequest  had  not  been  made."  Clearly, 
however,  the  words  "witness  to  the  will"  refer  to  an 
attesting  witness.  This  accords  with  the  purpose  and 
history  of  the  legislation.  That  the  statute  distin- 
guishes between  a  witness  to  the  will  and  one  who 
testifies  in  its  support  when  it  is  offered  for  probate 
is  made  apparent  by  the  original  language  of  the  suc- 
ceeding section,  providing  that  "the  court  shall  cause 
the  witnesses  to  such  will,  and  such  other  witnesses 
or  any  person  interested  in  having  the  same  admitted 
to  probate  as  may  desire,  to  come  before  such  court." 
(Gen.  Stat.  1868,  ch.  117,  §12;  Gen.  Stat.  1901, 
§  7948.)  Mrs.  Sellards  was  not  a  witness  to  the  will 
in  such  a  sense  that  her  competency  was  affected  by 
her  interest.  Moreover,  her  testimony  was  not  neces- 
sary to  identify  the  unsigned  sheets.  As  the  first  four 
pages  happened  to  end  with  incomplete  sentences,  the 
connection  of  the  subject  matter  made  as  effective  a 
union  of  the  several  parts  as  could  have  been  accom- 
plished by  their  physical  attachment.  "It  is  a  rudi- 
mental  principle  that  a  will  may  be  made  on  distinct 
papers.  ...  It  is  sufficient  that  they  are  con- 
nected by  their  internal  sense,  by  coherence  or  adap- 
tation of  parts."  (Wikoff'8  Appeal,  15  Pa.  St.  281,  290. 
See,  also,  30  A.  &  E.  Encycl.  of  L.  580.)  The  sequence 
of  the  pages  was  indicated  by  figures  placed  at  the  top 
of  each,  as  well  as  by  the  connection  of  the  language, 
and  the  fact  that  they  were  fastened  together  in  other 
than  the  proper  order  is  not  important. 

A  further  contention  is  that  the  fact  that  the  will 
was  written  by  the  testator's  daughter,  who  was  one  of 
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the  principal  beneficiaries,  created  a  presumption  of 
undue  influence,  which  was  not  rebutted  by  any  evi- 
dence. There  is  some  apparent  conflict  in  the  au- 
thorities as  to  the  effect  to  be  given  to  the  circum- 
stance that  a  will  is  drafted  by  a  legatee.  In  section 
137  of  Underbill  on  the  Law  of  Wills  it  is  said : 

"Many  cases  seem  to  hold  that  the  circumstance  that 
a  party  draws  a  will,  .  .  .  under  which  he  takes  a 
legacy,  .  .  .  raises  a  presumption  of  undue  influ- 
ence exerted  by  him  which  must  b^  rebutted  by  clear 
and  satisfactory  evidence.  .  .  .  But  the  safer  and 
more  correct  statement  of  the  rule  is  that  such  a  con- 
dition of  aflfairs  creates  no  presumption,  but  merely 
raises  a  suspicion  which  ought  to  appeal  to  the  vigi- 
lance of  the  court.  .  .  .  It  is  a  fact  to  be  con- 
sidered with  other  facts.  It  is  undoubtedly  a  suspi- 
cious fact,  but  its  weight  depends,  not  solely  upon  its 
character,  but  upon  the  facts  and  circumstances  with 
which  it  is  connected.  In  some  cases  it  would  have  no 
weight  at  all.  Thus,  if  it  appear  that  the  testator  had 
testamentary  capacity,  that  he  dictated  his  will  and 
knew  its  contents  at  the  date  of  its  execution,  and  that 
it  was  executed  in  the  statutory  manner,  the  mere  fact 
that  the  will  was  written  by  the  sole  beneficiary  would 
not  be  enough,  unless  coupled  with  other  extremely 
suspicious  facts,  to  overthrow  it,  or,  taken  alone,  to 
cast  the  slightest  suspicion  upon  it." 

What  justly  creates  suspicion  is  not  that  the  drafts- 
man is  a  legatee,  or  even  a  sole  legatee,  but  that  he  re- 
ceives an  unreasonable  or  unnatural  benefit.  This  idea 
is  thus  expressed  in  section  245  of  the  third  edition  of 
Schouler  on  Wills : 

"The  circumstance  that  a  party  who  derives  under 
the  will  a  disproportionate  benefit  or  a  benefit  to  which 
he  had  no  natural  claim  is  the  party  who  drew  it  lends 
disfavor  to  the  instrument,  and  may  turn  the  scale 
against  its  admission  to  probate.  .  .  .  Our  later 
cases  appear  to  rule  that  wherever  the  testator's  drafts- 
man or  manager  of  the  execution  may  be  thought 
worthy  of  some  generous  token,  undue  influence  and 
fraud  are  not  to  be  presumed  from  the  fact  that  the 
will  gives  him  a  legacy  or  executorship  accordingly. 
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The  extent  of  his  benefit  as  compared  with  that  of 
natural  objects  of  one's  bounty  is  a  matter  of  some  con- 
sequence." 

So,  also,  the  suspicion  that  attaches  to  a  will  written 
by  a  beneficiary  is  heightened  where  he  sustains  a 
confidential  relation  toward  the  testator.  That  con- 
dition is  sometimes  said  to  create  an  actual  presump- 
tion against  the  will.    Thus  Mr.  Underhill  says : 

"Where  it  appears  from  the  evidence  that  the  tes- 
tator and  the  beneficiary  stood  in  confidential  relations 
toward  one  another,  and  it  also  appears  that  the  lega- 
tee ..  .  was  the  draughtsman  of  the  will,  .  .  . 
circumstances  are  shown  from  which  a  presumption  of 
undue  influence  or  fraud  arises,  which  the  proponent 
of  the  will  has  the  burden  of  proof  to  overthrow,  and 
to  show  that  the  will  was  the  free  and  voluntary  act  of 
the  testator."    (1  Underhill,  Law  of  Wills,  §  145.) 

On  the  other  hand  a  portion  of  a  note  in  the  same 
work  reads : 

"The  fact  that  the  draughtsman  of  a  will,  who  is  a 
legatee  at  the  same  time,  stands  in  a  confidential  rela- 
tion to  the  testator,  does  not,  in  the  absence  of  afiirma- 
tive  proof  of  fraud  or  coercion,  raise  a  presumption 
against  the  voluntary  character  of  the  will."  (1  Un- 
derhill, Law  of  Wills,  note  3  to  §  137.) 

And  the  rule  is  thus  stated  in  volume  29  of  the 
American  and  English  Encyclopaedia  of  Law,  at  page 
124: 

"Undue  influence  is  not  generally  presumed  in  the 
case  of  a  legacy  or  devise  made  by  a  client  in  favor  of 
his  attorney  from  the  mere  relation  itself,  or  from  the 
circumstance  that  the  will  was  drawn  by  the  attorney; 
at  least  where  the  legacy  or  devise  is  not  disproportion- 
ately large." 

Perhaps  an  unnecesary  difficulty  is  created  by  an 
effort  to  say  at  just  what  point  the  union  of  a  number 
of  suspicious  circumstances,  no  one  of  which  is  enough 
in  itself  to  defeat  probate,  shall  be  deemed  to  give  rise 
to  an  actual  presumption  that  a  will  was  the  result  of 
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undue  influence.  The  real  question  in  each  case  is 
whether  all  the  circumstances  so  far  as  shown  are  such 
as  to  lead  the  court  to  believe  that  in  fact  the  will  does 
not  actually  express  the  voluntary  purpose  of  the  tes- 
tator. The  substance  of  Kirby's  will  was  that  his  prop- 
erty was  to  go  to  his  wife  for  her  life,  and  then,  except 
for  a  specific  legacy  to  each  of  two  granddaughters,  to 
his  three  children.  There  is  nothing  in  this  disposition 
to  suggest  any  overreaching  on  the  part  of  Mrs.  Sel- 
lards. Nor  was  she  shown  to  have  occupied  a  position 
of  confidence  and  trust  toward  her  father  beyond  that 
arising  from  their  relationship.  If  it  had  appeared 
that  she  had  been  intrusted  with  the  general  manage- 
ment of  his  business,  or  that  he  was  in  the  habit  of 
deferring  to  her  judgment  in  his  affairs,  a  different 
question  would  be  presented.  We  think  that  her  writ- 
ing the  will  created  no  presumption  of  undue  influence. 
No  question  of  incapacity  or  restraint  appears  to  have 
been  raised  at  the  hearing.  The  controversy  turned 
chiefly  upon  whether  there  had  been  a  revocation.  But 
in  seeking  to  counteract  evidence  in  support  of  the  will 
its  opponent  introduced  affidavits  of  the  attesting  wit- 
nesses, which  had  been  read  in  the  probate  court,  stat- 
ing among  other  things  that  when  Kirby  signed  the 
will  he  was  of  sound  mind  and  memory  and  not  under 
any  restraint. 

A  recent  statute  makes  this  provision : 

"In  all  actions  to  contest  a  will,  if  it  shall  appear  that 
such  will  was  written  or  prepared  by  the  sole  or  prin- 
cipal beneficiary  in  such  will,  who,  at  the  time  of  writ- 
ing or  preparing  the  same,  was  the  confidential  agent 
or  legal  adviser  of  the  testator,  or  who  occupied  at  the 
time  any  other  position  of  confidence  or  trust  to  such 
testator,  such  will  shall  not  be  held  to  be  valid  unless  it 
shall  be  affirmatively  shown  that  the  testator  had  read 
or  knew  the  contents  of  such  will,  and  had  independent 
advice  with  reference  thereto."  (Laws  1907,  ch.  430^ 
§  1 ;  Gen.  Stat.  1909,  §  9787.) 

This  rule  by  its  terms  relates  to  actions  to  contest  a 
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will,  but  even  if  extended  by  interpretation  to  cover 
proceedings  for  its  admission  to  probate  the  present 
case  would  not  be  aflfected.  The  requirement  that  the 
testator  must  be  shown  to  have  had  independent  advice 
clearly  implies  that  in  order  to  be  deemed  to  occupy 
a  position  of  confidence  or  trust  to  the  testator  the 
draftsman  must  be  someone  to  whom  he  naturally  looks, 
for  counsel.  That  situation  does  not  follow  from  the 
mere  relationship  of  daughter  and  father. 

The  fact  being  established  that  the  will  had  been 
duly  executed,  a  more  difficult  question  is  whether  the 
evidence  showed  that  it  had  been  revoked.  The  tes- 
tator, in  the  presence  of  the  subscribing  witnesses, 
signed  it  with  pen  and  ink  below  the  attestation  clause, 
and  not  elsewhere.  He  kept  it  in  his  own  possession 
for  a  few  weeks  and  then  delivered  it  to  the  executrix, 
who  retained  it  until  after  his  death.  When  she  offered 
it  for  probate  his  ink  signature  had  been  partly  obliter- 
ated by  means  of  knife  scratches,  and  his  name  had 
been  written  in  pencil  just  above  the  attestation  clause, 
either  by  himself  or  by  someone  who  closely  imitated 
his  handwriting — a  matter  concerning  which  the  opin- 
ions of  witnesses  differed  somewhat.  The  law  permits 
a  will  to  be  revoked  "by  the  testator  tearing,  canceling, 
obliterating  or  destroying  the  same  with  the  intention 
of  revoking  it,  by  the  testator  himself,  or  by  some 
person  in  his  presence  or  by  his  direction."  (Gen. 
Stat.  1868,  ch.  117,  §  37;  Gen.  Stat.  1909,  §  9814.)  In 
order  to  accomplish  revocation  under  this  provision  it 
is  necessary  that  the  testator,  with  an  intention  to  re- 
voke, cause  some  physical  defacement  of  the  will, 
adapted  to  give  expression  to  that  purpose.  If  the 
other  conditions  were  proved  there  would  be  no  diffi- 
culty in  saying  that  here  a  sufficient  actual  defacement 
was  shown,  for  while  the  signature  was  not  rendered 
wholly  illegible  the  partial  erasure  of  it  was  of  such  a 
character  as  to  suggest  a  purpose  to  discredit  it.  Under 
the  English  act  requiring  "burning,  tearing  or  other- 
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wise  destroying,"  a  mere  crossing  out  of  the  signature, 
leaving  it  still  legible,  is  held  not  to  be  enough  (1  Will- 
iams, Executors,  10th  ed.,  pp.  101,  102;  1  Jarman, 
Wills,  6th  ed.,  p.*116),  but  the  rule  is  otherwise  where 
the  statute  includes  the  word  "canceling."  (Estate  of 
Olmsted,  122  Cal.  224;  Matter  of  Hopkins,  172  N.  Y. 
360.  See,  also,  Woodfill  et  al.  v.  Patton  et  cU.,  76  Ind. 
575.)  Except  as  already  stated,  the  evidence  in  this 
case  aflfords  no  light  as  to  when,  with  what  purpose  or 
by  whom  the  changes  were  made.  The  general  rule  is 
that  where  a  mutilated  will  is  found  among  the  testa- 
tor's effects  the  presumption  arises  that  the  mutilation 
was  his  own  act,  done  with  a  revoking  purpose.  (1 
Underbill,  Law  of  Wills,  §§  231,  232;  1  Redfield,  Law 
of  Wills,  3d  ed.,  p.  *307;  30  A.  &  E.  Encycl.  of  L.  635; 
28  Am.  St.  Rep.  351,  note.)  Here  the  will  had  been 
out  of  the  possession  of  the  testator  for  about  a  year 
at  the  time  of  his  death,  but  as  the  proponent  must  be 
deemed  to  assert  that  it  was  not  changed  while  in  her 
custody  the  situation  is  doubtless  the  same  as  though 
it  had  never  left  the  testator's  hands.  The  partial 
erasure  of  the  signature  is  not  so  unequivocally  a  can- 
cellation as  the  running  of  a  pen  through  it,  but  would 
doubtless  be  sufficient  to  warrant  the  application  of  the 
rule  referred  to  if  it  were  not  for  the  penciled  addition. 
We  must  regard  this  as  a  genuine  signature,  for  the 
trial  court  evidently  so  treated  it,  and  the  evidence 
supports  that  view.  Doubtless,  if  the  testator  erased 
his  first  signature  intending  an  unconditional  revoca- 
tion thereby,  a  subsequent  unattested  signing  could  not 
revive  the  will.  (30  A.  &  E.  Encycl.  of  L.  657.)  But 
the  condition  of  the  instrument  affords  no  presump- 
tion that  such  was  the  case.  In  In  the  Goods  of  Will- 
iam King,  deceased,  2  Rob.  Ecc.  (Eng.)  403,  a  will  was 
admitted  to  probate  under  these  circumstances : 

"After  the  death  of  the  testator  the  will  was  found 
with  his  signature,  as  at  first  written,  opposite  to  the 
center  of  the  attestation  clause,  erased;  but  subse- 
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quently  to  that  erasure  the  testator's  signature  was 
written  a  short  distance  beneath  the  place  where  the 
original  signature  stood."   (Page  403.) 

The  only  evidence  regarding  the  change  was  that  it 
was  made  after  the  will  was  executed  and  witnessed, 
and  before  it  was  found  after  the  testator's  death.  The 
opinion  reads : 

"The  original  signature  of  the  deceased  has  been 
•erased,  but  by  whom  and  with  what  motive  it  is  not 
easy  to  determine.  It  is  manifest,  however,  from  the 
facts  and  circumstances  deposed  to,  that  the  erasure 
was  not  made  by  the  testator  animo  revocandi,  as  re- 
quired by  the  wills  act.  On  that  ground,  therefore,  I 
decide  this  case :  in  the  probate  the  original  Mgnature 
must  be  restored,  and  the  second  signature  omitted." 
(Page  404.)  • 

Citing  that  case,  in  section  392  of  the  third  edition  of 
Schouler  on  Wills  the  author  says : 

"If  a  will  should  show  the  testator's  signature  struck 
through  with  a  pen  and  another  signature  written  and 
left,  the  natural  presumption  would  be  that  the  original 
erasure  was  not  made  with  the  intention  to  revoke  at 
all,  but  was  connected  in  some  way  with  the  final  exe- 
•cution  by  the  signature  substituted."' 

In  In  re  Wood's  Will,  11  N.  Y.  Supp.  157,  a  will  was 
admitted  to  probate  which  had  been  found  in  the  tes- 
tatrix's safe,  with  the  signature  erased  first  by  draw- 
ing lines  over  it,  and  then  by  nearly  erasing  such  lines 
and  the  original  signature,  but  with  her  name  rewritten 
l)y  her  over  the  erasure.  It  was  not  shown  when  or 
why  the  change  was  made.    In  the  opinion  it  was  said : 

"The  proponents  having  proved  the  due  execution  of 
the  will,  it  is  entitled  to  probate,  unless  the  contestants 
prove  its  revocation  by  some  one  of  the  modes  pointed 
out  by  the  statute.  ...  If  the  will  had  been  found 
in  her  safe,  carefully  preserved  among  the  valuable 
papers  of  the  testatrix,  with  her  signature  erased,  it 
would  have  been  a  fair  and  reasonable  presumption 
that  she  erased  the  signature  animo  revocandi;  and  it 
would  then  be  lacking  in  one  of  the  statutory  require- 
ments of  a  valid  will — the  signature  of  the  decedent  at 
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the  end  thereof.  But  when  found  with  the  signature 
carefully  restored,  no  such  presumption  arises.  In  the 
absence  of  all  proof,  how  can  I  find  that  it  was  made 
with  the  intent  to  revoke,  when  the  instrument  was  pre- 
served by  her  with  her  signature  carefully  restored? 
An  intention  to  revoke  a  will  not  fully  consunmiated  is 
no  revocation.  ...  It  may  be  that  Mrs.  Wood 
drew  the  lines  through  her  name  with  the  intention  of 
revoking  the  will,  but  immediately  and  before  the  act 
was  completed,  changed  her  mind,  erased  the  marks, 
and  restored  her  signature.  To  sustain  the  theory  of 
the  learned  counsel  for  the  contestants,  I  must  find  that 
the  erasure  was  made  by  the  testatrix  herself,  under- 
standingly,  freely,  and  voluntarily,  with  no  other  pur- 
pose than  to  destroy  her  will,  and  that  it  was  done  at 
some  time  previous  to  the  act  of  rewriting  her  name, 
%nd  this  finding  is  asked  for  in  the  absence  of  proof  and 
with  the  burden  resting  upon  the  contestants  to  estab- 
lish the  fact  of  revocation."   (Page  158.) 

In  the  present  case  the  one  fact  concerning  the  tes- 
tator's intention  that  is  definitely  established  is  that  at 
one  time  he  wished  to  dispose  of  his  property  according 
to  the  terms  of  the  will  and  complied  with  every  re- 
quirement of  the  law  to  give  effect  to  that  desire.  What 
his  subsequent  purposes  were  is  a  matter  of  specula- 
tion. That  a  few  weeks  later  he  delivered  the  will  to 
the  testatrix  has  some  tendency  to  show  that  he  then 
regarded  it  as  a  valid  instrument,  although  he  must  al- 
ready have  made  the  change  if  he  made  it  at  all.  In 
that  event,  as  reasonable  a  supposition  as  any  is  that 
when  he  executed  the  will  he  failed  to  notice  the  space 
left  for  his  signature  above  the  attestation  clause,  and 
therefore  inadvertently  signed  below;  that  afterward 
he  discovered  the  inadvertence,  and  in  order  to  correct 
it  attempted  to  erase  the  original  signature  and  af- 
fixed the  other  in  the  more  natural  place,  intending, 
not  revocation,  but  ratification.  Of  course  a  signing 
below  the  attestation  clause  was  sufficient  (17  L.  R.  A., 
n.  s.,  354,  note) ,  but  the  testator,  on  the  matter  being 
drawn  to  his  attention,  may  easily  have  supposed  other- 
wise.   Upon  this  hypothesis  it  is  not  necessary  to  re- 
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sort  to  the  principle  of  "dependent  relative  revocation" 
to  save  the  will,  for  the  mutilation  was  without  effect 
unless  accompanied  by  a  purpose  to  revoke.  Another 
way  of  accounting  for  the  condition  of  the  will  seems 
not  unreasonable — ^the  testator  may  have  started  to 
erase  his  signature,  changed  his  mind  before  completing 
the  erasure,  and  then  rewritten  his  name,  not  as  a  new 
execution,  but  as  evidence  that  he  did  not  intend  revo- 
cation. 

The  judgment  is  affirmed. 


Albert  E.  King,  Appellant,  v.  Emma  E.  Bellamy 
et  (U.,  Appellees. 

No.  16,482. 
SYLLABUS  BY  THE  COURT. 

1.  Title  and  Ownership— iVe^otia&Ze  Paper  Indorsed  in  Blank 
— Erasure  of  Previous  Indorsements.  The  holder  of  negotia- 
ble paper  indorsed  in  blank  is  prima  facie  the  owner  thereof, 
and  the  mere  erasare  of  previous  indorsements  does  not  de- 
troy  this  presumption. 

2. Same.     In   an   action  to   recover  judgm^it  upon   a 

promissory  note  and  to  foreclose  a  mortgage  given  to  secure 
the  payment  of  such  note  the  mortgage  wh^i  offered  in  evi- 
d^ice  was  indorsed  in  blank  by  the  payee,  but  there  had  been 
a  previous  assignm^it  thereon  by  the  payee,  which  was  erased 
by  red  lines  drawn  through  it.  The  court  excluded  the  mort- 
gage unless  the  plaintiff  would  first  explain  the  erasure,  which 
he  was  unable  to  do,  and  for  want  of  such  evidence  his  case 
was  dismissed.    Held,  error. 

Appeal  from  Haskell  district  court;  Willum  H. 
Thompson,  judge.  Opinion  filed  April  9,  1910.  Re- 
versed. 

Thomas  A.  Scales,  and  Albert  Watkms,  for  the  ap- 
pellant. 

O.  H.  Foster,  Fred  J.  Evans,  and  Edgar  Foster,  for 
the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  by  the  ap- 
pellant in  the  district  court  of  Haskell  county  to  recover 
judgment  on  a  note  and  to  foreclose  a  mortgage  given 
to  secure  payment  of  the  note.  The  Central  Loan  and 
Investment  Company  was  the  original  mortgagee.  The 
appellees  now  own  the  land  mortgaged.  The  appellant 
claims  to  be  the  owner  and  holder  of  the  note  and  mort- 
gage. The  note  was  assigned  in  blank.  The  mortgage 
appears  to  have  been  assigned  to  Aretta  M.  Johnson  in 
writing  indorsed  upon  the  back  of  the  mortgage  and 
executed  by  the  payee.  This  assignment  was  erased  by 
lines  drawn  with  red  ink  through  it.  The  assignment, 
however,  clearly  appears  and  can  be  easily  read.  After- 
ward it  was  indorsed  in  blank  by  the  original  payee. 
The  appellant  upon  the  trial  offered  the  note  and  mort- 
gage in  evidence.  The  mortgage  was  excluded  for  the 
reason  that  the  appellant  was  unable  to  explain  the 
erasure  of  the  assignment  on  the  back  thereof  and 
show  that  he  was  the  owner.  The  appellant  having  no 
further  evidence  to  offer,  the  case  was  dismissed  at  his 
cost  and  he  comes  here  by  appeal.  He  claims  that  the 
note  and  mortgage  were  admissible  in  evidence  without 
preliminary  proof,  and  possession  established  prima 
facie  his  right  to  recover. 

We  agree  with  the  appellant.  It  is  a  well-established 
general  rule  that  the  possession  of  negotiable  paper 
proves  prima  facie  the  ownership  of  the  holder.  (Eg- 
gan  v.  Briggs,  23  Kan.  710 ;  Challiss  v.  Wylie,  35  Kan. 
506 ;  O'Keeffe  v.  National  Bank,  49  Kan.  347 ;  Hutchi- 
son  V.  Myers,  52  Kan.  290;  Anthony  v.  Brennan,  74 
Kan.  707;  2  Cyc.  239;  8  Cyc.  227;  Kells  v.  Northwest^ 
em  Live-Stock  Ins.  Co,,  64  Minn.  390.)  In  the  case  of 
Finney  v.  Turner,  10  Mo.  207,  it  was  said : 

"The  first  point  in  this  case  is  the  one  presented  by 
the  instructions  of  the  court.  Allowing  the  first  prop- 
osition of  the  instruction  to  be  correct,  in  the  abstract, 
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yet  the  latter  part,  in  relation  to  the  burden  of  proof  in 
case  of  an  erased  indorsement,  is  erroneous,  and  un- 
der the  circumstances  compelled  the  plaintiff  to  take  a 
nonsuit.  The  mere  fact  of  an  erased  indorsement  ap- 
pearing on  the  back  of  the  note  does  not  per  se  prove 
an  actual  assignment.  There  may  have  been  no  de- 
livery, or  the  writing  may  have  been  the  act  of  a 
stranger.  .  .  .  The  only  proof  offered  of  an  assign- 
ment was  the  production  of  the  note,  with  an  erased 
indorsement.  No  circumstances  or  facts  calculated  to 
throw  any  suspicion  upon  the  instrument  appeared,  but 
upon  this  alone  the  court  gave  the  instructions  com- 
plained of.  The  rule  of  law  is  that  everything  is  pre- 
sumed to  be  done  rightly  until  the  contrary  be  proved, 
and  therefore  this  erasure  of  itself  should  not  have 
raised  a  presumption  unfavorable  to  the  holder  of  the 
note."   (Page  209.) 

The  case  of  Jones  v.  BerryhiU,  25  Iowa,  289,  is  to  the 
same  effect.    In  that  opinion  it  was  said : 

"On  the  trial  defendant  objected  to  the  introduction 
of  the  note  in  evidence  and  also  of  the  notarial  certifi- 
cate of  protest.  It  seems  that  the  payee  indorsed  the 
note  in  blank,  and  that  plaintiff,  in  sending  it  to  New 
York  for  collection,  wrote  over  this  indorsement  the 
words,  *pay  cashier  Chemical  National  Bank  or  order,' 
which  latter  words  were  erased  when  the  note  was  of- 
fered in  evidence.  The  objection  is  that  this  erasure 
was  not  explained.  And  we  ask  why  should  it  be?  So 
far  as  defendant  was  concerned,  plaintiff  being  the 
holder,  and  all  the  time  the  real  owner,  had  a  right  to 
erase  these  words  and  insert  his  own  name,  even  at  the 
time  of  trial.  Goddard  v.  Cunningham,  6  Iowa,  400; 
PUmer  v.  Branch  State  Bank  of  Des  Moines,  19  Iowa, 
112."   (Page  293.) 

The  judgment  of  the  district  court  is  reversed,  with 
direction  to  proceed  in  accordance  with  the  view  herein 
expressed. 
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John  B.  Reese  et  al.,  a  Partnership,  etc.,  Appellants, 
V.  Samuel  Kapp,  Appellee. 

Na  16,488. 
SYLLABUS  BY  THE  COURT. 

^ALBS — Mortgagor  of  Chattels — Oral  Consent  of  Mortgagee — 
Legality.  A  mortgagor  of  chattels  may,  with  the  oral  con- 
sent of  the  mortgagee,  make  a  valid  sale  of  the  mortgaged 
property  and  convey  a  good  title  thereto  to  a  purchaser  in 
good  faith,  notwithstanding  the  provisions  of  chapter  105  of 
the  Laws  of  1901  (Gen.  Stat.  1909,  §  5239),  making  it  a  mis- 
demeanor to  sell  or  dispose  of  mortgaged  property  without 
the  written  consent  of  the  mortgagee. 

Appeal  from  Leavenworth  district  court;  Eli  Nird- 
LINGER,  judge  pro  tern.    Reversed. 

W.  B.  Brownell,  and  Arthur  M.  Jackson,  for  the 
-appellants. 

W.  W.  Hooper,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  This  action  was  to  recover  the  pur- 
chase money  due  on  a  sale  oi  cattle.  A  counterclaim 
for  damages  was  interposed  by  reason  of  a  mortgage 
on  the  property.  Judgment  was  given  for  the  defend- 
ant, and  the  plaintiffs,  Reese  &  Son,  appeal. 

At  the  time  of  the  sale  there  was  a  mortgage  out- 
standing on  the  cattle,  held  by  a  commission  firm  at 
Kansas  City.  When  the  purchase  was  made  a  check 
for  $1000  was  given  by  the  purchaser,  and  two  days 
later,  when  the  cattle  were  shipped,  a  check  for  the 
balance,  $5450,  was  given.  Both  checks  were  drawn 
on  the  Linwood  State  Bank.  The  cattle  were  shipped 
from  Fall  Leaf,  Kan.,  and  were  consigned  to  a  firm  in 
St.  Louis,  Mo.,  for  feed  at  Kansas  City,  on  account  of 
Cole  &  Ott,  under  an  arrangement  by  which  the  cattle 
might  be  sold  at  Kansas  City  by  Cole  &  Ott  with  the 
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permission  of  the  defendant.  On  arrival  at  Kansas 
City  the  cattle  were  placed  in  the  pens  of  Cole  &  Ott 
at  the  stockyards  to  be  fed  and  watered.  About  the 
same  time  a  member  of  the  plaintiffs'  firm  presented 
the  1000-dollar  check  at  the  bank  in  Linwood.  Pre- 
vious to  shipping  the  cattle  the  defendant  had  drawn 
a  sight  draft  in  favor  of  the  bank  on  Cole  &  Ott  for 
$1000,  with  which  to  meet  this  check,  and  it  appears 
that  he  intended  to  provide  for  the  pajnnent  of  the 
other  check  out  of  the  proceeds  of  the  sale  of  the  cattle ; 
but  when  the  first  check  was  presented  he  did  not  have 
sufficient  funds  in  the  bank,  and  the  cashier  telephoned 
to  Cole  &  Ott,  inquiring  whether  the  sight  draft  would 
be  paid.  At  the  request  of  Cole  &  Ott  the  defendant, 
who  was  then  in  their  office,  answered  directing  the 
bank  to  refuse  pajonent  of  the  checks.  The  reason 
given  by  the  defendant  at  the  trial  for  this  order  was 
that  he  had  just  been  informed  of  the  existence  of  the 
mortgage  and  that  he  had  then  stated  that  he  would 
have  nothing  more  to  do  with  the  cattle.  The  plain- 
tiffs, however,  testified  that  the  defendant  told  them 
that  his  reason  was  that  parties  who  were  going  in  with 
him  would  not  pay  up  their  share  of  the  money.  The 
mortgagee  was  immediately  notified  of  the  refusal  of 
the  bank  to  pay  the  1000-dollar  check,  and  calling  up 
the  cashier  learned  that  the  5450-dollar  check,  which 
the  plaintiffs  were  about  to  use  to  satisfy  the  mort- 
gage, would  not  be  paid.  Thereupon  the  mortgagee 
notified  Cole  &  Ott  of  its  mortgage.  The  defendant 
then  refused  to  have  anything  more  to  do  with  the 
cattle,  and  they  were  sold  by  Cole  &  Ott  upon  the  mar- 
ket with  the  consent  of  the  mortgagee,  the  defendant 
saying  that  he  was  done  with  them.  An  account  of  the 
sale  was  made  by  Cole  &  Ott,  reciting  that  the  sale  was 
for  account  of  Samuel  Kapp.  The  proceeds  were  paid 
over  to  the  mortgagee,  and  after  deducting  the  mort- 
gage indebtedness  the  balance  was  paid  to  the  plain- 

20-82  KAN. 
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tiffs,  who  gave  the  defendant  credit  for  the  net  pro- 
ceeds, leaving  a  balance  due  to  them  on  the  cattle,  for 
which  amount  this  suit  was  brought. 

The  plaintiffs'  evidence  tended  to  show  that  the  de- 
fendant had  been  informed  of  the  mortgage  before  the 
cattle  were  shipped  and  that  one  of  the  plaintiffs  would 
take  the  larger  check  to  Kansas  City  to  use  in  paying 
it  off.  The  evidence  showed  that  the  mortgagee  had 
given  oral  permission  for  the  sale  of  the  cattle,  but  the 
case  was  submitted  to  the  jury  upon  the  theory  that 
such  oral  consent  was  ineffectual,  and  upon  the  re- 
quest of  the  defendant,  and  over  the  objections  of  the 
plaintiffs,  the  jury  were  instructed  that  if  the  cattle 
were  sold  by  the  plaintiffs  to  the  defendant  without  the 
written  consent  of  the  mortgagee  the  defendant  had 
the  right  to  stop  the  payment  of  the  checks;  and  that 
if  the  mortgagee,  after  satisfying  the  mortgage,  paid 
over  the  balance  of  the  money  remaining  from  the  pro- 
ceeds of  the  sale  by  Cole  &  Ott,  without  reference  to 
the  rights  of  Samuel  Kapp,  the  plaintiffs  should  be  held 
to  have  accepted  the  abandonment  of  the  purchase  by 
the  defendant.  This  instruction  was  equivalent  to  a 
direction  to  find  for  the  defendant,  as  there  was  no 
claim  that  any  consent  in  writing  had  been  given  and 
it  was  not  denied  that  the  plaintiffs  had  received  the 
proceeds.  Just  what  was  meant  by  the  expression 
"without  reference  to  any  rights  of  Samuel  Kapp"  is 
not  clear,  but  the  statement  of  the  effect  of  a  sale  with- 
out the  written  consent  of  the  mortgagee  is  explicit. 
The  defendant  contends  that  he  had  the  right  to  re- 
scind the  purchase  and  abandon  the  cattle  at  once  upon 
being  notified  of  the  mortgage,  notwithstanding  any 
oral  permission  for  the  sale  that  may  have  been  given 
by  the  mortgagee,  and  that  the  instruction  was  there- 
fore correct.  This  is  contrary  to  the  views  of  this  court 
in  FHck  Co.  v.  MiUing  Co.,  51  Kan.  370.  It  is  insisted, 
however,  that  chapter  105  of  the  Laws  of  1901  (Gen^ 
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Stat.  1909,  §  5239)  makes  the  consent  in  writing  indis- 
pensable. This  statute  provides  that  it  shall  be  un- 
lawful to  sell  mortgaged  property  without  the  written 
consent  of  the  mortgagee,  and  provides  a  penalty  for 
its  violation,  but  does  not  affect  the  question  here  pre- 
sented. 

A  sale  of  mortgaged  property  by  the  mortgagor  with 
the  oral  consent  of  the  mortgagee  will  convey  the  title 
as  against  the  latter,  notwithstanding  the  statute. 
(Randal  v.  Buchanan,  61  Mo.  App.  445 ;  Chase  v.  WiU 
lard,  67  N.  H.  369 ;  Anderson  v.  Brewing  Co.,  173  111. 
213 ;  White  Mountain  Bank  v.  West  and  Patten  &  Ham- 
lin,  Trustees,  46  Maine,  15 ;  Jones  Chat.  Mort.,  5th  ed., 
§§  456,  457 ;  2  Cobbey  Chat.  Mort.  §  637.)  If  the  plain- 
tiffs had  the  oral  permission  of  the  mortgagee  to  sell 
the  cattle,  as  the  evidence  shows,  the  defendant  ob- 
tained a  good  title  by  his  purchase ;  and  if  he  stopped 
the  pajonent  of  the  check,  which  would  otherwise  have 
been  used  to  satisfy  the  mortgage,  he  can  not  justly 
complain  of  its  existence. 

The  evidence  shows  that  the  cattle  were  sold  in  Kan- 
sas City  upon  a  falling  market.  The  defendant  al- 
leged that  a  higher  price  could  have  been  obtained  in 
St.  Louis,  and  was  allowed  under  his  counterclaim  to 
give  evidence  of  the  state  of  the  market  in  that  city, 
and  upon  this  evidence  damages  were  awarded  in  favor 
of  the  defendant.  It  is  insisted  that  evidence  of  mar- 
ket values  in  St.  Louis  is  immaterial,  as  the  defendant 
claims  to  have  rescinded  the  purchase.  This  question 
is  not  fully  discussed  in  the  briefs,  and  may  not  arise 
on  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  grant  a  new  trial. 
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The  L.  a.  Watkins  Merchandise  Company,  Appellee, 
V.  The  Missouri,  Kansas  &  Texas  Railway  Com- 
pany,  Appellant 

No.  16,486. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads — Liability  to  Skippers  for  Injury  to  Goods.  Ex- 
cept as  limited  by  the  terms  of  the  bill  of  lading,  the  liability 
of  a  railway  company  is  for  all  losses  of  goods  intrusted  to 
it  for  shipment,  except  those  occasioned  by  the  act  of  God, 
the  public  enemy  or  the  contributing  negligence  of  the  shipper. 

2.  Notice  of  Injury  and  Claim  for  Damages.    The  failure 

to  instruct  the  jury  as  to  a  stipulation  in  the  bill  of  lading 
providing  that  a  shipper  shall  present  any  claim  for  loss  or 
damages  to  the  railway  company  within  thirty  days  after  it 
has  been  sustained  is  not  a  ground  for  reversal  where  it  ap- 
pears that  the  railway  company  had  acquired  full  knowledge 
of  the  loss  within  a  few  minutes  after  it  occurred  and  upon 
learning  the  cause  of  the  loss  had  instituted  negotiations  to 
provide  for  the  payment  of  the  same,  and  where  it  denied 
liability  for  the  loss  upon  other  grounds  than  a  lack  of  de- 
mand. 

Appeal  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  April  9, 1910.    Affirmed. 

John  Madden,  W.  W.  Brovm,  and  L.  B.  Kellogg,  for 
the  appellant. 

R.  M.  Hamer,  and  W.  C.  Harris,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  the  L.  A. 
Watkins  Merchandise  Company  to  recover  damages 
from  the  Missouri,  Kansas  &  Texas  Railway  Company 
for  the  loss  of  coal  tar  which  the  railway  company  un- 
dertook to  transport  from  Emporia,  Kan.,  to  Denver, 
Colo.  The  tar  was  lost  after  it  had  been  loaded  in  a 
car  and  intrusted  to  the  railway  company  for  ship- 
ment. On  the  first  trial  of  the  case  the  district  court 
directed  a  verdict  in  favor  of  the  plaintiff,  but  upon  an 
appeal  to  this  court  it  was  held  that  there  was  testi- 
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mony  to  be  weighed  and  disputes  to  be  settled  which 
required  the  submission  of  the  case  to  the  jury.  The 
ruling,  therefore,  taking  the  case  from  the  jury  com- 
pelled a  reversal  of  the  judgment.  (Railway  Co,  v. 
Watkins,  76  Kan.  813.)  On  the  second  trial,  and  upon 
testimony  substantially  similar  to  that  received  on  the 
first  trial,  the  ju^  returned  a  verdict  for  the  plain- 
tiff. Some  of  the  questions  reargued  on  this  appeal 
were  determined  by  the  decision  on  the  first  review  and 
are  not  open  to  further  consideration.  There  was  tes- 
timony that  the  tar  was  loaded  on  a  car  provided  by 
appellee,  and  was  placed  on  a  connecting  track  of  the 
Missouri,  Kansas  &  Texas  Railway  Company,  when  it 
was  in  good  condition.  After  the  delivery  of  the  car 
and  before  the  loss  the  railway  company  issued  a  bill 
of  lading,  which,  among  other  things,  provided  that  the 
company  should  not  "be  liable  for  leakage  or  ferment- 
ing of  any  kinds  of  liquids,  arising  from  expansion, 
bursting  of  packages,  or  other  unavoidable  causes." 
On  the  first  review  it  was  held  that  in  the  testimony 
there  was  ground  for  an  inference  that  the  loss  might 
have  been  caused  by  the  defective  condition  of  the  tank 
car  furnished  by  appellee,  but  whether  this  was  the 
cause  of  the  loss  was  a  proper  question  for  a  jury.  In 
the  second  trial  the  inferences  were  drawn  and  the  de- 
ductions were  made  by  the  jury,  and  they  made  special 
findings  that  the  car  was  not  an  old  one  and  was  not  in 
bad  condition  when  it  was  loaded  or  when  it  was  ac- 
cepted for  shipment  by  the  railway  company.  This  was 
a  practical  determination  of  the  principal  question  of 
fact  left  for  disposition  in  the  second  trial.  On  the 
first  trial  the  railway  company  filed  a  demurrer  to 
plaintiff's  evidence,  which  was  overruled,  and  this  rul- 
ing was  approved  in  the  first  review.  The  liability  of 
the  railway  company,  except  as  limited  by  the  terms  of 
the  bill  of  lading,  is  for  all  losses  except  those  oc- 
casioned by  the  act  of  God,  the  public  enemy  or  the  con- 
tributing negligence  of  the  shipper.  So  far  as  the  ap- 
pellee is  concerned,  it  is  immaterial  what  the  relations 
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were  between  the  appellant  and  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  which  carried  the  car 
from  the  gas  works  and  placed  it  on  appellant's  line, 
for  which  the  appellant  paid  that  company  $2;  nor  is 
it  important  to  inquire  at  this  time  whether  that  com- 
pany is  responsible  to  appellant  for  the  loss.  Appellant 
is  a  coHMnon  carrier  and  is  responsible  for  the  loss  of 
the  goods  intrusted  to  it,  unless  the  loss  appears  to  have 
resulted  from  one  or  more  of  the  excepted  causes. 
There  is  nothing  in  the  testimony  which  brings  the  ap- 
pellant within  any  of  the  exceptions  to  the  conmion-law 
liability  of  a  common  carrier. 

There  is  nothing  new  or  substantial  in  the  objections 
to  testimony,  nor  is  there  any  good  cause  to  complain 
of  the  instructions.  There  was  a  stipulation  in  the  bill 
of  lading  that  any  claim  which  the  shipper  might  have 
against  the  railway  company  on  account  of  loss  or  dam- 
age occurring  on  its  line  should  be  presented  within 
thirty  days  after  the  loss  or  damage  was  sustained. 
This  provision  was  evidently  intended  for  the  benefit  of 
the  railway  company,  in  order  that  it  might  inquire 
into  the  cause  of  the  loss  and  its  liability  therefor.  The 
stipulation  is  not  a  material  consideration  in  this  case. 
The  railway  company  had  notice  of  the  injury  to  the 
tank  car  and  of  the  resulting  leakage  within  a  few 
minutes  after  it  occurred.  The  agent  of  the  company 
inspected  the  break  and  had  ample  opportunity  to  gain 
full  information  as  to  the  condition  of  the  car  and  the 
cause  of  the  leakage,  and  also  to  use  any  available 
means  to  prevent  further  loss.  The  appellee  could  not 
have  given  the  railway  company  any  more  information 
than  it  already  possessed.  Negotiations  were  promptly 
begun  by  appellant  with  reference  to  the  claim  and 
with  a  view  of  fixing  the  responsibility  for  the  loss  upon 
the  Santa  Fe  railway  company.  The  officers  of  ap- 
pellant seemed  to  think  that  it  could  not  shoulder  the 
responsibility  upon  the  Santa  Fe  railway  company  un- 
til a  judgment  against  appellant  had  been  rendered. 
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Appellant  did  not  resist  payment  because  of  a  lack  of 
demand  or  notice,  but  did  insist  that  the  loss  resulted 
from  the  defective  car  which  appellee  furnished.  This 
daim  was  neg:atived  by  the  jury.  The  failure  to  in- 
struct on  the  matter  of  a  demand  is  not  a  ground  of 
reversal.  The  judgment  is  affirmed. 
Graves,  J.,  not  sitting. 


S.  A.  Coon,  Appellee,  v.  The  Atchison,  Topeka  & 
Santa  Fe  Rah-way  Company,  Appellant. 

No.  16.489. 
SYLLABUS  BY  THE*  COURT. 

1.  Pebsonal  Injuries — Duties  of  Shippera  Aecompanying  Stock 
to  Look  and  Listen  before  Crossing  a  Track,  Persons  carried 
on  a  freight  train  on  which  their  live  stock  is  in  transit,  in 
going  to  and  fro  between  the  caboose  and  a  depot,  are  not  ab- 
solved from  the  duty  of  looking  and  listening  whoi  about  to 
cross  an  intervening  track,  their  obligation  in  that  respect 
being  greater  than  that  of  persons  passing  back  and  forth  be- 
twe&k  a  station  platform  and  a  passenger  train  that  has 
stopped  to  receive  and  discharge  passengers. 

2. Injury  to  Passenger  on  a  Freight  Train  —  Contrihu- 

tory  Negligence.  In  a  personal-injury  action  against  a  rail- 
way comi>any  there  was  evidoice  tending  to  show  these  facts: 
The  plaintiff  accompanied  live  stock  in  shipment;  he  was  told 
to  wait  at  a  depot  untU  a  train  arrived  to  which  his  cars  were 
to  be  attached,  and  to  be  ready  to  take  it  there  at  any  time; 
he  saw  it  approaching  on  a  track  sixty  feet  away,  and  started 
toward  it;  in  crossing  an  intervening  track  he  was  struck  by 
a  switch  engine  which  was  running  three  or  four  miles  an 
hour,  receiving  the  injury  on  account  of  which  he  sued;  a 
shadow  prevented  the  engine  from  being  visible  to  him  until  it 
had  reached  a  point  within  forty-five  feet  of  the  place  of  the 
accident,  after  which  he  could  have  seen  it  if  he  had  looked, 
but  he  failed  to  do  so.  Held,  that  whether  under  the  circum- 
stances his  failure  to  look  constituted  contributory  negligence 
was  a  question  of  fact  for  the  jury. 
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Appeal  from  Elk  district  court;  GRANVILLE  P.  Air- 
man, judge.    Opinion  filed  April  9, 1910.    Reversed. 

WiUiam  R.  Smith,  O.  /.  Wood,  and  Alfred  A.  Scott, 
for  the  appellant. 
Jackson  &  Darby,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  appeals  from  a  judgment  in  a  personal- 
injury  action  brought  against  it  by  S.  A.  Coon.  So  far 
as  material  to  the  questions  of  law  presented,  the  facts, 
according  to  his  testimony  and  the  findings  of  the  jury, 
were  as  follow:  He  accompanied  two  cars  of  stock 
which  he  shipped  from  Howard  to  Kansas  City,  riding 
on  a  drover's  pass.  At  about  eight  o'clock  in  the  even- 
ing he  reached  Emporia,  where  his  cars  were  to  be  at- 
tached to  a  train  from  the  west  which  had  not  yet  ar- 
rived. The  conductor  told  him  to  wait  at  the  depot, 
and  he  did  so  for  more  than  an  hour.  He  asked  the 
train  dispatcher  when  the  train  would  be  along,  and 
was  told  to  look  for  it  at  any  time  and  to  be  there  and 
ready  to  take  it,  as  it  would  only  wait  about  a  minute. 
Presently  he  saw  his  train  approaching  and  started  for 
the  track  on  which  it  was  running,  so  as  to  take  the 
caboose  when  it  should  be  opposite  the  depot.  This 
track  was  sixty  feet  from  the  door  of  the  waiting  room, 
and  to  reach  it  he  had  to  cross  another  track,  which 
was  about  twenty  feet  nearer.  As  he  was  crossing  this 
nearer  track  he  was  struck  by  the  tender  of  a  switch 
engine  backing  in  from  the  east  and  received  the  in- 
juries on  account  of  which  he  sued.  By  the  light  of  an 
arc  lamp  he  could  have  seen*the  tender  if  he  had  looked 
toward  it  after  it  had  reached  a  point  forty-five  feet 
from  the  place  of  the  accident.  Beyond  that  limit  the 
track  was  obscured  by  a  shadow.  The  speed  of  the  en- 
gine was  not  found,  and  estimates  of  witnesses  varied 
from  three  or  four  miles  an  hour  to  as  fast  as  a  man 
could  run. 
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The  questions  presented  relate  to  contributory  negli- 
gence. The  principal  objection  to  the  judgment  is 
based  upon  a  portion  of  an  instruction  reading  as  fol- 
lows: 

"A  passenger  in  necessarily  traveling  from  a  depot 
to  reach  his  train  and  who  is  compelled  to  cross  an  in- 
tervening railway  track  belonging  to  the  company  over 
the  road  of  which  he  is  traveling  as  a  passenger,  if 
going  the  direct  route  and  at  the  proper  time  and  to 
take  the  proper  train  for  him,  is  not  compelled  to  look 
or  listen  before  going  over  the  track." 

In  so  charging  the  jury  the  trial  court  applied  to  the 
facts  of  this  case  the  rule  declared  in  Railway  Co.  v. 
McElroy,  76  Kan.  271,  the  substance  of  which  is  that 
persons  passing  back  and  forth  between  a  depot  plat- 
form and  a  passenger  train  which  has  stopped  to  re- 
ceive and  discharge  passengers  are  relieved  from  the 
obligation  to  look  for  an  approaching  train  before 
crossing  anantervening  track.  Many  courts  reject  the 
rule  in  this  form,  holding  that  while  a  failure  to  look 
under  such  circumstances  is  not  negligence  as  a  matter 
of  law,  the  jury  may  decide  it  to  be  negligence  as  a 
matter  of  fact.  (See  notes  to  the  McElroy  case  in  13 
L.  R.  A.,  n.  s.,  620,  and  in  123  Am.  St.  Rep.  134,  137; 
also,  Birmingham  Ry,  L.  &  P.  Co.  v.  Landrum,  153  Ala. 
192,  and  Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co.  [Iowa, 
1909],  121  N.  W.  676.)  We  are  aware  of  no  instance  of 
the  application  of  the  rule  to  passengers  on  a  freight 
train,  and  do  not  think  it  can  properly  be  so  applied. 
A  freight  train  carries  passengers  only  incidentally. 
Irregularity  is  to  be  expected  in  the  time  of  its  arrival 
at  a  station,  the  duration  of  its  stay  and  its  location 
during  the  interval.  A  person  riding  upon  it  for  the 
purpose  of  caring  for  stock  in  transit  may  justly  be 
required  to  take  precautions  for  his  own  safety  while 
going  to  and  from  the  caboose  that  are  not  exacted  of 
one  passing  between  a  depot  platform  and  a  passenger 
train. 

"It  is  obvious    .     .     .    that  the  precautions  required 
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of  railway  companies  carrying  passengers  on  freight 
trains,  in  affording  them  safe  and  convenient  means  to 
get  on  and  off  such  trains,  are  not  the  same  as  those 
which  are  demanded  in  the  case  of  passenger  trains." 
(3  Thomp.  Com.  on  L.  of  Neg.,  2d  ed.,  §  2904.) 

If  the  engine  which  caused  the  injury  was  running 
at  the  rate  of  only  three  or  four  miles  an  hour,  there 
was  a  considerable  interval  after  it  had  emerged  from 
the  shadow  during  which  by  looking  in  that  direction  the 
plaintiff  could  have  seen  it  before  attempting  to  cross 
the  track.  Whether  his  failure  to  look  at  that  time  con- 
stituted negligence  was  the  vital  question  in  the  case. 
By  instructing  the  jury  that  one  in  his  situation  was 
absolved  from  the  duty  of  looking,  the  trial  court  took 
this  question  from  them  and  answered  it  in  the  nega- 
tive. The  remainder  of  the  instruction  did  not  in  this 
respect  modify  the  effect  of  the  part  already  quoted. 
It  read : 

"But,  nevertheless,  it  is  his  duty  upon  arriving  at 
the  track  to  cross  over  if  there  is  no  apparent  danger, 
and  he  has  no  right  when  knowingly  upon  such  track 
to  linger  thereon  and  neglect  to  use  his  judgment  and 
faculties  and  close  his  mind  and  reason  to  all  sense  of 
danger,  and  if  he  does  carelessly  and  negligently  linger 
on  the  track,  or  carelessly  and  negligently  walk  along 
between  the  rails,  and  an  injury  follows  to  him  by  rea- 
son of  such  carelessness  and  negligence,  when  if  he  had 
used  reasonable  care  he  "would  not  have  been  injured, 
then  in  such  case  he  can  not  recover." 

This  allowed  the  jury  to  find  that  the  plaintiff  was 
chargeable  with  contributory  negligence  in  having  lin- 
gered on  the  track  or  in  having  walked  between  its  rails, 
but  not  in  having  failed  to  look  before  attempting  to 
cross  it. 

The  railway  company  also  contends  that  the  court 
should  have  instructed  in  substance  that  if  by  looking 
up  the  track  just  before  attempting  to  cross  it  the 
plaintiff  could  have  seen  the  approaching  engine  his 
failure  to  do  so  would  bar  a  recovery.  A  case  might 
arise  in  which  a  passenger  on  his  way  to  the  caboose  of 
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a  freight  train  would  be  held  to  the  same  requirements 
that  are  imposed  upon  a  traveler  seeking  to  cross  a  rail- 
road at  a  highway,  but  we  do  not  think  the  situation 
here  presented  justifies  so  rigid  a  rule.  The  plaintiff's 
shipping  contract  contained  these  provisions,  among 
others,  regarding  his  conduct : 

"Will  not  be  upon  or  attempt  to  cross  any  track  while 
switching  is  being  or  is  about  to  be  done  thereon,  but 
will  first  use  every  effort  to  ascertain  whether  it  is  safe 
to  go  upon  or  across  such  track  or  tracks.  Will  be  ad- 
vised that  freight  trains  do  not  stop  at  stations  or 
other  places  where  it  is  usually  made  safe  to  alight 
from  trains,  .  .  .  and  will  therefore  not  attempt 
to  alight  from  the  caboose  or  car  .  .  .  without 
first  making  careful  examination  .  .  .  and  first 
determine    .     .     .    that  it  is  safe  to  step  down." 

These  agreements  serve  to  illustrate  how  the  attitude 
of  the  passengers  is  affected  by  the  character  of  the 
train  on  which  he  rides,  but  we  do  not  perceive  that 
they  have  a  direct  bearing  upon  the  plaintiff's  obliga- 
tions under  the  facts  already  stated. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


Edgar  W.  Fuqua,  Appellee,  v.  The  St.  Louis  &  San 
Francisco  Railroad  Company,  Appellant 

No.  16.491. 
SYLLABUS  BY  THE  COXJRT. 

1.  Personal  Injuries  —  Measure  of  Damages  —  Future  Diaa- 
bility — Pleading,  In  an  action  to  recover  damages  for  injury 
to  his  person  the  plaintiff,  after  sufficiently  alleging  the  neg- 
ligence of  the  defendant  as  the  cause  of  the  accident,  alleged 
in  his  petition  that  he  fell  and  struck  his  right  side  against 
the  edge  of  the  platform  of  a  coach,  broke  two  ribs,  and 
bruised  the  flesh  and  lacerated  and  strained  the  muscles  of 
his  right  side;  that  as  a  result  of  such  injuries  he  has  suffered 
intense  pain  and  mental  anguish,  and  still  suffers  pain  and 
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mental  anguish;  that  as  a  result  of  such  injuries  he  received 
a  severe  shock  to  his  nervous  system,  and  ever  since  has  been 
able  to  sleep  but  little;  that  he  has  ever  since  been  unable  to 
perform  his  usual  vocation  of  a  traveling  salesman,  and  has 
been  imable  to  walk  or  move  about  without  pain  and  suffer- 
ing. Held,  that  such  allegations  are  sufficient  to  present  to 
the  jury  the  question  of  future  disability. 

2.  Evidence — Verdict  and  Judgment.     The  evidence  in 

this  case  is  sufficient  to  sustain  the  verdict  and  the  judgment. 

Appeal  from  Bourbon  district  court;  John  C.  Can- 
non,, judge.    Opinion  filed  April  9, 1910.    Affirmed. 

W.  F.  Evans,  and  R.  R.  Vermilion,  for  the  appellant. 
A.  M.  Keene,  and  E.  C.  Crates,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellee  began  this  action  by  filing 
a  petition  in  which  he  alleged,  in  substance,  that  he 
went  as  a  passenger  aboard  the  defendant's  passenger 
train  in  the  nighttime,  and  in  going  from  one  coach 
thereof  to  another  to  find  a  seat  he  fell  between  the 
two  coaches  and  received  two  broken  ribs  and  other  in- 
juries. The  petition  sufficiently  alleged  that  the  acci- 
dent occurred  through  the  negligence  of  the  defendant 
and  its  employees  in  having  the  coaches  separated  by  a 
space  of  about  three  feet  and  by  failing  to  light  the  plat- 
forms. The  petition  alleged  damages  in  the  sum  of 
$2000,'  by  reason  of  expenses  incurred  for  doctor's  bills, 
and  medicine  and  for  loss  of  time  and  injuries. 

The  company  filed  a  motion  to  require  the  plaintiff 
"to  state  how  much  damages  the  plaintiff  claims  by 
reason  of  doctors'  bills  and  medicine,  and  to  whom  the 
doctor  bill  was  incurred,  and  to  state  what  amount  of 
time  the  plaintiff  claims  to  have  lost  by  reason  of  said 
injuries,  and  the  value  thereof,  and  to  state  how  much 
damage  the  plaintiff  claims  for  injury  to  his  person  and 
for  pain  and  mental  anguish." 

The  motion  was  allowed,  and  on  the  order  of  the 
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court  the  plaintiff  filed  the  following  amendment  to  his 
petition : 

"Comes  now  the  said  plaintiff,  and  as  an  amendment 
to  his  petition  heretofore  filed  in  said  action,  and  in 
addition  thereto,  alleges  that  the  amount  of  damages 
said  plaintiflf  claims  by  reason  of  doctors'  bills  and 
medicine  is  one  hundred  ($100)  dollars. 

"Plaintiff  further  alleges  that  the  doctors'  bills  were 
incurred  to  Dr.  O.  D.  Baird,  Dr.  W.  S.  Miller,  Dr.  E.  B. 
Pajme,  and  Dr.  R.  Aikman. 

"Plaintiff  further  states  that  the  amount  of  time  the 
plaintiff  claims  to  have  lost  by  reason  of  said  injuries 
was  about  six  weeks,  and  the  value  thereof  was  about 
nineteen  ($19)  dollars  per  week. 

"Plaintiff  further  alleges  that  plaintiff  claims  dam- 
ages for  injury  to  his  person  in  the  sum  of  twelve  hun- 
dred ($1200)  dollars,  and  for  pain  and  mental  anguish 
in  the  sum  of  five  hundred  ($500)  dollars. 

"Wherefore,  plaintiff  prays  judgment  as  originally 
asked  in  his  petition." 

The  defendant  in  its  answer  alleged  that  if  the  plain- 
tiff was  injured  as  alleged  the  injury  occurred  through 
no  fault  or  neglect  of  the  defendant,  but  solely  by  the 
carelessness  and  negligence  of  the  plaintiflf.  The  reply 
was  a  general  denial. 

On  the  trial  the  jury  returned  a  general  verdict  in 
favor  of  the  plaintiff  for  $652.50,  and  answered  special 
questions  of  fact,  among  which  are  the  following : 

"(1)  Ques.  If  you  find  a  verdict  in  favor  of  the 
plaintiff,  how  much  do  you  allow  him  for  loss  of  time? 
Ans.  Fifty  dollars. 

"  (2)  Q.  How  much  do  you  include  in  your  verdict 
for  injury  to  the  person  of  the  plaintiff?  A.  Five  hun- 
dred dollars. 

"(6)  Q.  How  much  do  you  allow  the  plaintiff  for 
pain  and  mental  anguish?    A.  Seventy-five  dollars. 

"(7)  Q.  How  much  do  you  allow  the  plaintiff  for 
doctors'  bills  and  medicine?  A.  Twenty-seven  dollars 
and  fifty  cents." 

The  principal  contention  of  the  defendant  is  that  "in- 
jury to  the  person  of  the  plaintiff"  is  not  a  proper  ele- 
ment of  damages  unless  the  injury  is  alleged  and  proved 
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to  be  permanent.  If  not,  the  defendant  is  not  in  very 
good  position  to  complain.  It  asked  and  received  from 
the  court  an  order  requiring  the  plaintiff  to  amend  his 
petition  to  state  what  damages  he  claimed  on  this 
identical  ground.  It  also  on  the  trial  asked  and  the 
court  gave  an  instruction  to  the  jury  that  "this  suit  was 
commenced  in  this  court  on  the  first  day  of  April,  1908, 
and  that  under  the  allegations  of  the  petition,  and  the 
amendment  thereto  filed,  you  can  not  allow  the  plain- 
tiff any  sum  for  pain  and  suffering  experienced  by  him 
after  the  said  first  day  of  April,  1908."  It  does  not 
appear  that  the  plaintiff  has  served  upon  the  defendant 
any  notice  stating  in  what  respect  he  asks  a  considera- 
tion and  review  of  any  part  of  the  judgment  or  of  any 
order  of  the  trial  court.  (Code  1909,  §  578.)  Hence 
this  instruction  is  not  before  us  for  review,  and  must  be 
accepted  as  the  law  in  this  case.  We  remark,  however, 
that  it  does  not  seem  to  be  in  accord  with  the  law  as  de- 
clared by  this  court.  (Townsend  v.  City  of  Paola,  41 
Kan.  591;  Edgerton  v.  O'Neil,  4  Kan.  App.  88.  See, 
also,  Richmond  &  Danville  R.  Co.  v.  AUison,  86  Ga.  145, 
11  L.  R.  A.  45,  and  note.) 

The  company  contends  that  neither  the  petition  nor 
the  evidence  justifies  the  second  finding  of  fact.  The 
plaintiff  in  his  petition  alleged : 

"That  ...  he  fell  and  struck  his  right  side 
against  the  edge  of  the  said  platform  of  the  south  coach, 
breaking  two  ribs  of  plaintiff  on  the  right  side  of  said 
plaintiff's  body,  and,  so  far  as  plaintiff  is  able  to  ascer- 
tain, it  was  what  is  known  as  the  eighth  and  tenth  ribs 
on  plaintiff's  right  side.  .  .  .  that  ...  he 
bruised  the  flesh  and  lacerated  and  strained  the  muscles 
of  his  right  side. 

"Plaintiff  further  alleges  that,  as  a  result  of  said  in- 
juries, ever  since  receiving  same  he  has  been  unable  to 
perform  his  usual  avocation  of  traveling  salesman,  and 
as  a  result  of  said  injuries  has  suffered  intense  pain  and 
mental  anguish,  and  still  suffers  pain  and  anguish  as  a 
result  of  said  injuries. 

"Plaintiff  further  alleges  that  as  a  result  of  said  in- 
juries he  received  a  severe  shock  to  his  nervous  system, 
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and  ever  since  receiving  said  injuries  has  been  unable 
to  sleep  but  little  as  a  result  therefrom. 

"Plaintiff  further  alleges  that,  as  a  result  of  said  in- 
juries, ever  since  receiving  same  he  has  been  unable  to 
walk  or  move  about  without  pain  and  suffering  to  him- 
self." 

In  Railroad  Co.  v.  WiUey,  57  Kan.  764,  Mr.  Chief 
Justice  Doster,  speaking  for  the  court,  said : 

"A  party  is  entitled  to  recover  for  all  consequences 
which  are  the  natural  and  probable  result  of  injuries 
negligently  inflicted  upon  him  by  another — ^that  is,  for 
those  consequences  which  the  common  experience  of 
men  justify  us  in  believing  will  result  from  an  injury, 
the  extent  and  character  of  which  are  known — ^without 
specially  alleging  them  as  grounds  of  recovery.  Any 
result  following  an  injury,  but  beyond  the  usual  and 
natural  consequences  flowing  therefrom,  must  be  spe- 
cially alleged,  so  as  to  apprise  the  opposing  party  of 
an  intention  to  claim  damages  therefor."    (Page  766.) 

In  volume  13  of  the  Cyclopedia  of  Law  and  Pro- 
cedure, at  page  186,  it  is  said : 

"The  future  effect  of  an  injury,  and  the  pain  and 
suffering  which  it  will  presumably  cause  in  the  future, 
need  not,  if  they  are  the  legal  result  of  the  injury,  be 
specially  averred,  but  proof  thereof  is  admissible  under 
the  general  allegation  of  damages;  and  an  allegation 
that  the  plaintiff  has  not  yet  recovered  from  his  in- 
juries is  suflftcient  to  present  to  the  jury  the  question  of 
future  disability." 

Let  us  review  the  evidence  from  the  standpoint  the 
jury  was  required  to  view  it,  as  limited  to  April  1, 1908, 
twenty-six  days  after  the  accident.  The  plaintiff  testi- 
fied: 

"Ques.  How  long  were  you  at  home  after  you  came, 
after  your  side  was  hurt?    Ans.  About  six  weeks. 

"Q.  Why  were  you  home  at  that  time,  six  weeks? 
A.  Why,  I  was  suffering.    I  could  not  do  any  work. 

"Q.  Why?  A.  On  account  of  my  injuries.  I  was 
laid  up.    I  was  in  bed  most  of  the  time. 

"Q.  How  long  was  it  before  you  got  out  of  the  house 
after  you  got  home?    A.  About  three  or  four  weeks. 

"Q.   What  are  the  facts  with  reference  to  your  side 
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hurting  you  at  the  time  you  were  laid  up  here  at  home? 
A.  Why,  my  side  hurt  me  all  the  time.  I  could  not 
rest,  but  was  very  nervous." 

Two  doctors  also  testified  that  they  examined  the 
plaintiff  several  days  after  the  accident;  that  one  rib 
was  broken,  one  injured,  the  side  was  swollen,  bruised 
and  inflamed,  and  the  plaintiff  was  nervous.  The  jury 
had  a  right  also  to  take  into  consideration  the  usual 
and  natural  result  of  the  injury.  Both  the  petition 
and  the  evidence  justified  the  allowance  of  $500  as 
damages  "for  injury  to  the  person  of  the  plaintiff,"  in 
addition  to  the  other  items  allowed. 

We  have  examined  all  the  assignments  of  error  and 
find  nothing  to  justify  a  reversal  of  the  judgment  nor 
to  call  for  special  discussion.    The  judgment  is  affirmed. 


E.  W.  Jerrils,  Appellee,  v.  The  German  American 
Insurance  Company  op  New  York,  Appellant. 

No.  16.492. 
SYLLABUS  BY  THE  COURT. 

1.  Fire  Insurance — Appraiaera — Failure  to  Agree — Aetion  on 
the  Policy.  Under  a  fire-insurance  policy  providing  that  in 
the  event  of  a  disagreement  as  to  the  amount  of  the  loss  each 
party  shall  appoint  an  appraiser  and  the  two  appraisers  shall 
select  tin  umpire  and  appraise  the  loss,  and  that  no  action 
shall  be  maintained  on  the  policy  until  such  appraisement 
has  been  made,  the  insured  discharges  his  obligation  in  that 
respect  when  he  appoints  an  appraiser  in  good  faith;  and, 
where  the  two  appraisers  fail  to  agree  upon  an  umpire  and 
the  appraisement  fails  without  the  fault  of  the  insured,  he  is 
not  required  to  propose  the  selection  of  other  appraisers,  but 
may  maintain  an  action  upon  the  policy. 

2.  Pleadinge — Admiasihility  of  Evidence.     In  an  action 

upon  a  fire-insurance  policy  the  petition,  after  alleging  the 
issuance  of  the  policy,  the  payment  of  the  premium  and  a 
loss  by  fire,  alleged  due  performance  of  the  conditions  of  the 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910. 3a 

Jerrils  v.  Insurance  Co. 

policy  on  the  part  of  the  insured.  The  answer  alleged  that 
after  the  fire  occurred  a  disagreement  arose  as  to  the  amount 
of  the  loss,  and  that  the  same  had  never  been  ascertained  by 
appraisers,  as  provided  by  the  policy.  The  reply  was  a  gen- 
eral denial.  Held,  that  under  the  pleadings  it  was  proper 
for  the  plaintiff  to  show  that  he  appointed  an  appraiser  in 
good  faith  and  that  the  two  appraisers  were  unable  to  agree 
upon  an  umpire,  for  which  reason  no  appraisement  was  made. 

Appeal  from  Chautauqua  district  court;  Granville 
P.  AlKMAN,  judge.  Opinion  filed  April  9,  1910.  Af- 
firmed. 

M.A.  Fyke,  and  E.  L.  Snider,  for  the  appellant. 
S.  H.  Piper,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  was  an  action  on  a  fire-insurance 
policy.  The  plaintiff  recovered  judgment,  and  the  de- 
fendant appeals. 

The  policy  covered  a  stock  of  merchandise  in  the 
town  of  Elgin.  The  petition  alleged  that  the  stock  was 
destroyed  by  fire  July  31,  1907 ;  that  the  plaintiff  had 
performed  all  the  requirements  and  conditions  of  the 
policy  on  his  part,  and  that  the  defendant  refused  to 
pay.  The  answer  set  up  as  a  defense  that  after  the  fire 
occurred  a  disagreement  arose  between  the  insured 
and  the  company  as  to  the  amount  of  the  loss,  and  that 
the  amount  had  never  been  determined  by  appraisers, 
as  provided  by  the  policy.  The  reply  was  a  general 
denial. 

On  the  trial  the  plaintiff  was  permitted,  over  the 
objections  of  the  defendant,  to  offer  evidence  showing 
that  following  the  disagreement  as  to  the  amount  of 
the  loss  appraisers  were  appointed,  the  company  and 
the  insured  each  selecting  one  appraiser,  as  provided 
by  the  terms  of  the  policy,  and  that  the  two  appraisers 
were  unable  to  agree  upon  an  umpire,  for  which  reason 
no  appraisement  was  ever  made.     The  errors  com- 
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plained  of  are  the  admission  of  this  testimony  and  the 
giving  of  an  instruction  to  the  effect  that  if  appraisers 
were  appointed  as  the  policy  provided,  and  they  were 
unable  to  agree  upon  an  umpire,  the  plaintiff  had  com- 
plied with  the  terms  and  conditions  of  the  policy  re- 
specting appraisement  and  could  recover  without  show- 
ing an  award  by  appraisers.  The  policy  was  of  the 
ordinary,  standard  form,  and  the  provision  with  re- 
spect to  appraisement  reads  as  follows: 

"In  the  event  of  disagreement  as  to  the  amount  of 
loss  the  same  shall,  as  above  provided,  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the 
insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  disin- 
terested umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to  agree,  shall 
submit  their  differences  to  the  umpire ;  and  the  award 
in  writing  of  any  two  shall  determine  the  amount  of 
such  loss;  the  parties  thereto  shall  pay  the  appraiser 
respectively  selected  by  them  and  shall  bear  equally 
the  expenses  of  the  appraisal  and  umpire,  .  .  . 
and  the  loss  shall  not  become  payable  until  sixty  days 
after  the  notice,  ascertainment,  estimate  and  satisfac- 
tory proof  of  the  loss  herein  required  have  been  re- 
ceived by  this  company,  including  an  award  by  ap- 
praisers when  appraisal  has  been  required." 

The  plaintiff's  evidence  which  was  admitted  over  the 
objections  of  the  defendant  was  in  substance  that  after 
the  fire  occurred  an  adjuster  of  the  company  visited 
him  and  a  disagreement  arose  respecting  the  amount 
of  the  loss;  that  appraisers  were  then  appointed,  the 
company  selecting  Mr.  Warren  and  the  insured  select- 
ing Mr.  Meeker.  When  the  two  appraisers  met  for  the 
purpose  of  agreeing  upon  an  umpire  Mr.  Warren  sug- 
gested a  Mr.  Potts,  who  had  been  the  first  choice  of  the 
adjuster  for  appraiser,  and  also  handed  to  Mr.  iSleeker 
a  list  of  persons,  one  of  whom  resided  at  Kansas  City, 
another  at  Newton,  and  another  at  Wagoner,  Okla. 
Mr.  Meeker  stated  to  him  that  on  account  of  th^  ex- 
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pense  it  would  be  better  to  take  some  one  nearer  home, 
and  suggested  the  names  of  half  a  dozen  merchants 
living  in  towns  in  the  same  county.  The  appraiser  for 
the  company  objected  to  anyone  who  lived  in  the  vicin- 
ity, on  account  of  local  influence.  On  three  separate 
days  the  appraisers  met  and  attempted  to  agree  upon 
an  umpire,  but  being  unable  to  do  so  the  matter  was 
dropped.  On  the  trial  the  plaintiff  introduced  in  evi- 
dence two  letters  received  from  the  adjuster  of  the 
company,  after  the  failure  of  the  appraisers  to  agree, 
which  stated  that  the  company  was  ready  to  select 
another  appraiser  in  place  of  Mr.  Warren  and  sug- 
gested that  the  plaintiff  appoint  someone  else  to  take 
the  place  of  Mr.  Meeker.  In  these  letters  the  insured 
was  informed  that  the  company  would  not  waive  its 
right  to  an  appraisement. 

There  are  cases  holding  that  where  there  is  a  failure 
of  appraisers  acting  in  good  faith  to  agree  it  is  in- 
cumbent on  the  parties  to  appoint  other  appraisers. 
(Vernon  Ins.  Co.  v.  Maitlen,  158  Ind.  393;  Westen- 
haver  v.  Ger.-Am.  Ins.  Co.,  113  Iowa,  726.)  On  the 
other  hand  it  has  been  held,  on  what  seems  to  be  the 
better  reasoning,  that  where  the  insured  has  appointed 
an  appraiser,  and  without  his  fault  the  appraisers  fail 
to  agree,  he  may  maintain  an  action.  In  Western 
Assur.  Co.  V.  Decker,  98  Fed.  381,  Judge  Caldwell  said 
in  the  opinion : 

"The  contention  of  the  company  is  that  when  the 
arbitrators  failed  to  agree  it  was  the  duty  of  the  in- 
sured to  propose  a  new  selection  of  arbitrators,  and 
that,  not  having  done  so,  and  not  having  appointed  an 
arbitrator  the  second  time,  he  can  not  maintain  this 
action.  The  terms  of  the  policy  are  satisfied  when  the 
insured,  acting  in  good  faith,  appoints  an  appraiser. 
If  the  appraisement  falls  through  by  disagreement  of 
the  appraisers,  without  any  fault  of  the  insured,  he  has 
discharged  his  covenant  and  satisfied  the  requirements 
of  the  policy,  and  may  then  resort  to  the  courts  to  have 
his  damages  assessed."     (Page  382.) 
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In  the  opinion  in  Niagara  Fire  Ins.  Co.  v.  Bishop, 
154  111.  9,  the  court,  after  referring  to  cases  holding 
that  upon  the  failure  of  the  appraisers  to  agree  upon 
an  umpire  it  is  the  duty  of  the  insured  at  least  to  pro- 
pose the  selection  of  new  appraisers,  said : 

"We  are  unable  to  subscribe  to  this  doctrine,  so  far 
as  the  policy  upon  which  the  present  suit  has  been 
brought  is  concerned.  The  contract  here  only  requires 
the  parties  to  choose  appraisers  once,  and  not  twice." 
(Page  18.) 

In  that  case  it  appeared  that  the  appraiser  nomi- 
nated by  the  company  insisted  upon  the  appointment 
of  an  umpire  living  at  a  great  distance  from  the  scene 
of  the  loss,  and  refused  without  excuse  to  agree  to  any 
umpire  named  by  the  other  appraiser,  and  it  was  said 
that  his  conduct  amounted  to  a  refusal  to  proceed  with 
the  appraisement  and  the  insured  was  not  required  to 
wait  longer  before  bringing  his  action.  The  same  doc- 
trine is  declared  in  the  following  cases:  Hickerson  & 
Co.  V.  Insurance  Companies,  96  Tenn.  193;  Bishop  v. 
A.  Ins.  Co.,  130  N.  ^.  488;  Chapman  v.  Rockford  Ins. 
Co.  and  others,  89  Wis.  572;  Uhrig  v.  Williamsburgh 
City  Fire  Ins.  Co.,  101  N.  Y.  362;  McCuUough  v.  The 
Phoenix  Ins.  Co.,  113  Mo.  606;  Conn.  Fire  Ins.  Co.  v. 
Cohen,  97  Md.  294 ;  Brock  v.  Insurance  Co.,  102  Mich. 
583.  These  are  the  principal  authorities  relied  upon 
by  the  plaintiff  in  support  of  the  judgment.  It  will  be 
observed  that  none  of  them  touches  the  precise  ques- 
tion involved  here,  since  we  are  not  called  upon  to  de- 
termine merely  whether  the  conduct  of  the  company 
or  its  appraiser  in  failing  to  agree  upon  an  umpire  ren- 
dered it  unnecessary  that  any  further  steps  be  taken 
toward  procuring  an  appraisen.ent.  Conceding  lor  the 
purpose  of  argument  that,  since  the  appraisers  had 
failed  to  agree,  the  plaintiff  could  maintain  the  action 
without  showing  an  award,  the  dafendant  contends 
that  the  pleadings  should  have  set  up  the  facts  which 
avoided  the  necessity  of  an  award.    The  whole  claim 
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of  error  concerns  the  pleadings.  The  contention  is 
that,  having  alleged  full  performance  of  all  the  condi- 
tions and  requirements  of  the  policy  on  his  part,  the 
plaintiff  offered  proof  showing  facts  which  rendered 
performance  unnecessary — in  other  words,  a  waiver 
on  the  part  of  the  defendant  of  certain  conditions  and 
requirements;  that,  under  the  pleadings,  it  was  error 
to  admit  the  testimony;  and  that,  for  the  same  reason, 
the  instruction  referred  to  was  erroneous.  In  support 
of  this  contention  the  defendant  relies  upon  the  doc- 
trine of  Insurance  Co.  v.  Johnson,  47  Kan.  1.  There 
the  petition  set  forth  the  contract  of  insurance,  pay- 
ment of  premium,  destruction  of  the  property  by  fire, 
and  that  the  company  had  refused  to  pay  the  loss  al- 
though the  plaintiffs  had  performed  all  the  conditions 
of  the  policy  incumbent  upon  the'in.  The  defendant 
answered  alleging  a  breach  of  the  condition  of  the 
policy  in  regard  to  encumbrances.  The  reply  was  a 
general  denial.  On  the  trial  the  plaintiffs  were  per- 
mitted to  offer  proof  tending  to  establish  a  waiver  of 
the  condition  of  the  policy  respecting  encumbrances, 
and  facts  in  the  nature  of  an  estoppel  against  the  com- 
pany urging  the  forfeiture.  A  judgment  against  the 
company  was  reversed.  It  was  held  that  there  was 
sufficient  testimony  produced  by  the  plaintiffs  to  war- 
rant the  instructions  given  by  the  court  if  the  acts  of 
waiver  and  estoppel  had  been  pleaded,  but  it  was  also 
held  that  "neither  the  evidence  introduced  nor  the  in- 
structions based  thereon  are  warranted  under  the 
pleadings  as  they  exist,  and  before  they  can  De  prop- 
erly received  the  reply  must  be  amended."  (Page  5.) 
To  the  same  effect  are  Insurance  Co.  v.  Thorp,  48  Kan. 
239,  GiUett  v.  Insurance  Co.,  53  Kan.  108,  and  Insur- 
ance Co.  V.  Coverdale,  9  Kan.  App.  651. 

The  question  resolves  itself  in  its  final  analysis  to 
this :  What  were  the  conditions  of  the  policy  which  the 
insured  was  required  to  perform  in  order  to  entitle 
him  to  maintain  the  action?    True,  the  terms  oi  the 
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policy  contemplated  that  in  case  a  difference  arose  re- 
specting the  amount  of  the  loss  it  should  be  determined 
by  an  award  of  appraisers,  but  all  the  policy  required 
the  insured  to  do  in  case  such  a  disagreement  arose 
was  to  join  with  the  company  in  the  selection  of  ap- 
praisers. Of  course,  the  insured  can  not  avoid  the  con- 
ditions of  the  policy  by  naming  an  appraiser  who  acts 
in  bad  faith  and  who  refuses  without  excuse  to  agree 
with  the  other  appraiser.  Nor,  on  the  other  hand,  can 
the  company  gain  any  advantage  where  the  failure  to 
agree  upon  an  umpire  is  occasioned  by  bad  faith  or 
misconduct  of  its  appraiser.  We  agree  with  the  plain- 
tiff that  there  was  and  is  no  question  of  waiver  in  the 
case.  While  it  would  not  be  inaccurate  to  say  that 
where  the  failure  of  the  appraisers  to  agree  upon  an 
award  is  caused  by  the  bad  faith  of  the  appraiser  ap- 
pointed by  the  company  the  latter  would  be  estopped 
from  setting  up  the  lack  of  an  award  as  a  ground  of 
forfeiture  of  the  right  to  maintain  the  action,  still  the 
plaintiff  does  not  rely  upon  either  waiver  or  estoppel. 
On  the  contrary,  he  relies  upon  due  performance  of  all 
the  terms  and  conditions  of  the  policy  on  his  part. 
Since  the  policy  only  required  him  to  appoint  an  ap- 
praiser in  case  a  difference  arose  as  to  the  amount  of 
the  loss,  it  follows  that  he  has  shown  due  performance 
when  he  shows  that  he  has  appointed  an  appraiser. 
There  was  no  error  in  the  admission  of  testimony  or 
in  giving  the  instruction. 
The  judgment  is  affirmed. 
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T.  H.  Beekman,  Appellee,  v.  0.  B.  Trower  et  ux., 
AppellcmU. 

No.  16,498. 
SYLLABUS  BY  THE  COURT. 

Judgments  —  Validity  —  Default  —  Amendment  of  Pleadings  — 
Time  of  Rendition — Vacation  In  an  action  to  foreclose  a  first 
mortgage  upon  real  estate  the  mortgagors  and  owners  of  the 
mortgaged  premises  and  the  holder  of  a  junior  lien  were  made 
parties  defendant.  The  owners  of  the  r^  estate  filed  as  their 
answer  to  the  petition  a  goieral  denial,  unverified.  Neither 
the  petition  nor  the  answer  stated  facts  which  in  any  manner 
challenged  or  affected  the  interests  of  the  other  lienholder,  and 
he  did  not  plead  in  the  action,  but  made  default.  Afterward 
the  court  permitted  the  owners  of  the  mortgaged  premises  to 
amend  their  answer  by  alleging  that  their  codefendant  held  a 
warranty  deed  of  the  property  but  it  was  merely  intended  as 
a  mortgage,  and  the  debt  which  it  secured  had  been  fully  paid 
and  discharged;  and  they  prayed  the  court  to  adjudge  such 
deed  to  be  a  mortgage  and  cancel  the  same.  Within  six  days 
after  the  amended  answer  was  filed  judgment  as  prayed  for 
was  taken,  in  tiie  absence  and  without  the  knowledge  of  the 
holder  of  such  deed.  At  the  time  the  amended  answer  was 
filed  and  the  judgment  taken  the  defendants  filing  such  an- 
swer well  knew  that  the  debt  secured  by  the  deed  had  not  been 
paid.  The  holder  of  the  deed  then  filed  a  petition  stating  fully 
the  facts  and  asked  for  a  new  trial.  A  demurrer  to  the  peti- 
tion was  overruled.    Held,  not  error. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Hugh  J.  Smith,  judge.  Opinion  filed  April  9,  1910. 
AfiSrmed. 

W.  L.  Wood,  for  the  appellants. 

L.  W.  Keplinger,  and  C.  W.  Trickett,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  The  court  of  common  pleas  of  Wyan- 
dotte county,  in  an  action  wherein  the  Wyandotte  State 
Bank  was  plaintiff  and  0.  B.  Trower,  Lillie  A.  Trower 
and  T.  H.  Beekman  were  defendants,  rendered  judg- 
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ment  in  favor  of  the  plaintiff  against  0.  B.  and  Lillie 
Trower  for  the  sum  of  $2000,  and  foreclosed  a  mort- 
gage given  by  them  to  secure  that  sum.  Defendant 
Beekman  held  a  warranty  deed  to  the  same  property, 
which  was  executed  subsequently  to  the  plaintiffs 
mortgage  and  which  was  given  as  a  mortgage  to  se- 
cure the  sum  of  $5000.  Beekman  was  a  nonresident  of 
the  county  and  was  not  served  with  a  summons.  0.  B. 
and  Lillie  Trower  filed  an  answer  consisting  of  a  gen- 
eral denial,  unverified.  No  mention  was  made  in  the 
petition  or  answer  of  the  deed  held  by  Beekman.  On 
November  29,  1907,  Beekman,  by  stipulation,  entered 
his  voluntary  appearance  in  the  case.  As  neither  the 
petition  nor  the  answer  and  cross-petition  of  his  code- 
fendants  contained  any  facts  which  he  wished  to  con- 
test, and  as  he  did  not  wish  to  foreclose  his  warranty 
deed,  he  did  not  file  any  pleading  whatever.  On  April 
22,  1908,  0.  B.  Trower  and  Lillie  A.  Trower,  by  leave 
of  the  court  but  without  the  knowledge  or  consent  of 
their  codefendant,  T.  H.  Beekman,  filed  an  amended 
answer  and  cross-petition,  in  which  they  averred  in 
substance  that  defendant  Beekman  held  a  warranty 
deed  to  the  mortgaged  premises  which  was  inteiided  to 
operate  as  a  mortgage  to  secure  a  debt  of  $5000 ;  that 
the  debt  had  been  fully  paid  and  discharged,  and  the 
deed  should  be  canceled.  Six  days  thereafter  a  judg- 
ment of  foreclosure  was  entered  in  favor  of  the  plain- 
tiff as  prayed  for,  and  also  a  judgment  that  the  deed 
held  by  defendant  Beekman  was  a  mortgage  and  the 
debt  secured  thereby  had  been  fully  paid  and  dis- 
charged. 

On  January  25,  1909,  Beekman  began  this  action, 
under  section  310  of  the  civil  code  (Gen.  Stat.  1901, 
§  4758),  to  vacate  and^set  aside  the  judgment  so  far  as 
it  affected  him.  A  demurrer  was  filed  to  his  petition 
and  was  overruled,  and  from  that  ruling  the  Trowers 
appeal. 

The  petition  contained  in  substance  the  facts  herein 
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stated,  and  also  that  the  Trowers  well  knew  at  the  time 
they  filed  their  amended  answer  and  cross-pqtition,  and 
when  the  judgment  was  entered  thereon,  that  the  debt 
secured  by  the  deed  held  by  Beekman  was  not  paid  and 
satisfied,  an(}  that  the  statement  made  by  them  to  the 
contrary  was  false  and  known  by  them  to  be  false.  A 
judgment  obtained  under  such  circumstances  does  not 
seem  to  be  in  accord  with  that  honesty  and  fairness 
which  courts  of  justice  are  expected  to  observe  in  their 
proceedings.  Under  the  ordinary  rules  of  pleading,  as 
prescribed  by  sections  104  and  105  of  the  civil  code 
(Gen.  Stat.  1901,  §§  4538,  4539),  Beekman  was  entitled 
to  ten  days  after  the  filing  of  the  amended  answer  and 
cross-petition  within  which  to  plead  thereto,  and  judg- 
ment should  not  have  been  entered  within  that  time. 
It  was  taken,  however,  in  six  days.  This  was,  to  say 
the  least,  erroneous. 

It  is  claimed  that  the  voluntary  appearance  of  Beek- 
man gave  the  court  jurisdiction  of  him  as  fully  as  if 
he  had  been  served  with  a  summons,  that  a  defendant 
served  with  a  summons  is  bound  to  take  notice  of  every 
step  taken  in  the  action,  and  that  under  this  rule  Beek- 
man must  be  held  to  have  known  of  the  filing  of  the 
amended  answer  and  cross-petition.  In  support  of  this 
view  several  decisions  are  cited,  among  which  are  the 
following:  Kimball  and  others  v.  Connor,  Starks  and 
others,  3  Kan.  414;  Curry  v.  Janicke,  48  Kan.  168; 
Clay  V.  Hildebrand,  44  Kan.  481 ;  Jones  v.  Standiferd, 
69  Kan.  513;  SheUabarger  v.  Sexsmith,  80  Kan.  530. 
There  are  other  cases  cited,  but  these  are  the  strongest 
in  the  list,  and  they  do  not  seem  to  sustain  the  point. 
The  case  of  Kimball  and  others  v.  Connor,  Starks  and 
others^S  Kan.  414,  was  limited  and  distinguished  in  the 
case  of  Beecher  v.  Ireland,  46  Kan.  97,  so  that  it  does 
not  apply  to  these  facts.  The  general  idea  running 
through  this  line  of  cases  seems  to  be  that  while  every 
party  is  entitled  to  his  day  in  court,  and  to  have  an  op- 
portunity to  defend  and  vindicate  his  rights,  he  must 
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when  notified  that  an  action  is  pending  against  him 
exercise  due  diligence  to  present  his  claims  and  wishes 
in  the  premises  to  the  court,  so  that  they  may  be  ad- 
judicated. Should  he  fail  to  do  this  when  the  oppor- 
tunity is  presented,  he  will  be  thereafter  barred  from 
the  privilege.  It  has  been  found  necessary  in  the  ad- 
ministration of  justice  to  require  the  exercise  of  a  de- 
gree of  diligence  upon  the  part  of  defendants  in  this 
respect  which  in  some  cases  seems  harsh  and  arbitrary, 
but  it  is  not  intended  by  the  application  of  this  rule  to 
deprive  any  person  of  a  full  opportunity  to  have  his 
rights  fully  investigated  and  adjudicated,  and  every 
case  must  be  interpreted  with  this  purpose  in  view. 
Where  an  action  is  commenced  to  foreclose  a  lien  and 
several  lienholders  are  made  parties  defendant,  but 
one  or  more  are  omitted,  as  in  the  case  of  Jones  v. 
Standiferd,  69  Kan.  513,  the  defendant  owner  is  charge- 
able with  notice  that  the  omitted  lienholders  may  vol- 
untarily come  in  or  be  brought  in  to  assert  their  liens, 
and  he  must  therefore  anticipate  the  possibility  of 
such  action  and  be  prepared  to  make  such  defense 
thereto  as  he  may  desire.  Under  such  circumstances 
the  following  language,  used  in  the  case  of  Kimball  and 
others  v.  Connor,  Starks  and  others,  3  Kan.  414,  would 
be  proper : 

"When  the  original  summons  is  served  the  defend- 
ants are  in  court  for  every  purpose  connected  with  the 
action,  and  the  defendants  served  are  bound  to  take 
notice  of  every  step."   (Page  481.) 

This  rule  has  been  modified,  however,  in  several 
cases  where  it  has  been  held  that  a  judgment  can  not 
be  properly  entered  upon  a  pleading  which  has  been 
amended  in  a  material  matter,  where  the  adverse  party 
is  in  default  or  absent.  (Wm.  H.  Haight  v.  Justus 
Schuck  et  aL,  6  Kan.  192 ;  Alvey  v.  Wilson,  9  Kan.  401 ; 
L.  L.  <fe  G.  Rid.  Co.  V.  Van  Riper,  19  Kan.  317 ;  St.  L.  & 
S.  F.  Rly.  Co.  V.  McReynolds,  24  Kan.  368.)  In  the  case 
being  considered  the  cross-petition  was  amended  in  a 
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material  matter  while  the  adverse  party  was  absent,  in 
default,  and  without  notice  or  knowledge  of  the  amend- 
ment. Before  the  amendment  was  made  there  was 
nothing  in  the  pleadings  to  indicate  that  the  action 
would  affect  Beekman's  rights  in  any  manner.  The 
effect  of  the  amendment  was  to  deprive  him  surrepti- 
tiously and  fraudulently  of  a  secured  debt  of  $5000. 
The  petition  does  not  characterize  the  conduct  of  the 
Trowers  as  fraudulent,  but  uses  the  milder  term  of 
misconduct.  The  act,  however,  speaks  for  itself,  and 
constitutes  a  flagrant  violation  of  justice  and  fairness. 
The  claim  that  such  conduct  is  justifiable  under  the 
rules  of  law  administered  in  courts  of  justice  can  not 
be  admitted.  Laws  intended  to  facilitate  and  promote 
the  administration  of  justice  may  not  be  used  as  instru- 
mentalities of  fraud  and  oppression,  and  no  interpreta- 
tion of  the  law  which  leads  to  that  end  can  be  sanc- 
tioned. 

When  Beekman  entered  his  voluntary  appearance  he 
was  bound  to  use  due  diligence  to  protect  whatever  in- 
terests he  might  have  in  the  action.  Neither  the  peti- 
tion nor  the  answer,  however,  suggested  any  facts 
which  he  was  called  upon  to  notice.  He  might  have 
filed  a  cross-petition  and  had  his  warranty  deed  fore- 
closed as  a  second  mortgage,  but  he  was  under  no  obli- 
gations to  do  so  and  he  chose  to  let  the  opportunity  pass. 
The  other  parties  had  filed  such  pleadings  as  were  pre- 
sumably satisfactory  to  them.  It  was  not  a  case  where 
other  lienholders  might  come  in  and  assert  rights  in- 
consistent with  Beekman's  interest.  There  was  no  oc- 
casion for  him  to  anticipate  the  possibility  that  a  con- 
tingency might  arise  in  which  it  would  be  necessary 
for  him  to  be  present  in  order  to  protect  his  rights,  and 
therefore  it  can  not  be  said  to  be  a  want  of  due  dili- 
gence for  him  to  let  the  action  go  without  further  at- 
tention. A  very  different  rule  would  be  applied  to  the 
Trowers.  They  were  the  owners  of  the  land.  They 
knew  what  liens  were  upon  it,  and  that  all  holders  of 
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liens  might  assert  their  rights  in  that  action,  and  due 
diligence  would  require  them  to  anticipate  such  a  con- 
tingency and  be  prepared  to  meet  whatever  might  arise 
during  the  progress  of  the  trial.  It  will  be  seen,  there- 
fore, as  illustrated  in  this  action,  that  the  rule  of  law 
contended  for  by  the  appellants  would  be  fair  and  just 
if  applied  to  the  owner  of  the  land,  but  grossly  unjust 
when  applied  to  a  party  in  the  situation  of  Beekman. 
Misconduct  of  a  party  is  a  very  mild  term  to  apply  ta 
such  a  situation,  but  it  is  sufficient.  It  is  but  fair  to  say 
that  the  attorney  for  the  appellants  was  not  connected 
with  the  action  in  the  court  below. 

The  demurrer  was  properly  overruled.     The  judg- 
ment is  affirmed. 


W.  T.  Young,  a  Minor,  etc.,  Appellee,  v.  The  Missouri, 
Kansas  &  Texas  Railway  Company,  Appellant. 

No.  16.499. 
SYLLABUS  BY  THE  COUBT. 

1.  Pleadings — Surplusage — Notice  of  Injury  by  Fellow  Servant 
— Nondelegable  Duty  of  the  Master.  An  allegation  in  a  peti- 
tion that  notice  of  an  injury  had  been  given  as  required  by  the 
fellow  servant  act  (Laws  1907,  ch.  281,  §  1;  Gen.  Stat  1909, 
§  6999)  will  be  treated  as  surplusage  where  the  negligence 
claimed  is  that  of  the  master  failing  to  exercise  proper  care 

in  furnishing  to  the  servant  a  safe  place  in  which  to  work. 

2.  Allegations  of  Negligence — Definiteness.  The  allega- 
tions of  negligence  by  which  it  is  claimed  that  a  laborer  in  a 
coal  mine  was  injured  are  examined  and  found  to  be  suffi- 
ciently definite. 

8.  Pebsonal  Injubies — Assumption  of  Risk — Contributory  Neg- 
ligence.  Where  the  evidence  tends  to  prove  that  a  laborer  in 
a  coal  mine  had  become  aware  of  the  presence  of  gas  in  the 
room  in  a  mine  where  he  had  been  directed  to  work,  and  made 
complaint  about  it,  and  was  then  directed  to  proceed  with  his 
work  in  the  same  room  and  was  there  injured  by  an  explosion 
of  gas,  an  instruction  following  the  rule  given  in  the  second 
paragraph  of  the  syllabus  in  Wurtenberger  v.  Railway  Co.,  68 
Kan.  642,  is  not  erroneous. 
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4.  Same,    Whether  in  such  a  situation  the  servant,  in 


the  exercise  of  reasonable  care  for  his  own  safety,  knew  or 
ought  to  have  known  of  the  impending  danger,  and  whether  it 
was  so  obvious  that  a  person  of  ordinary  prudence  would  not 
have  incurred  the  risk,  were  questions  for  the  jury,  and  there 
was  no  error  in  overruling  a  demurrer  to  the  evidence. 

Appeal  from  Cherokee  district  court;  CORB  A.  Mc- 
Neill, judge.    Opinion  filed  April  9,  1910.    Affirmed. 

John  Madden,  W.  )V.  Brown,  and  L.  B.  Kellogg,  for 
the  appellant. 

W.  H.  Lucas,  and  J.  N.  Dunbar,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  This  action  was  brought  to  recover 
damages  for  personal  injuries  suffered  by  the  plaintiff, 
Young,  while  at  work  mining  coal  for  the  defendant 
company.  The  negligence  charged  was  the  failure  to 
provide  proper  airways,  break-throughs  or  other  neces- 
sary means  of  ventilation,  whereby  gas  was  suffered  to 
accumulate  in  the  mine,  causing  an  explosion  by  which 
the  plaintiff  was  injured.  The  plaintiff  had  worked 
for  the  defendant  three  weeks  before  the  injury,  had 
had  three  months'  previous  experience  as  a  coal  miner, 
and  was  nineteen  years  of  age. 

A  main  entry  in  the  defendant's  mine  extends  north 
from  the  shaft.  Entries  extend  to  the  east  from  this 
main  entry.  From  the  sixth  east  entry  other  entries 
extend  to  the  north.  Three  rooms  are  to  the  east 
of  the  third  north  entry.  No.  1  of  these  rooms  is 
the  one  next  to  the  sixth  east  entry.  No.  2  is  next  north 
of  No.  1,  and  No.  3  is  next  north  of  No.  2.  The  plain- 
tiff's room  was  No.  2,  and  was  turned  off  from  No.  3. 
It  did  not  open  into  the  entry.  A  track  to  carry  out 
the  coal  was  laid  from  the  entry  into  room  No.  3,  and 
thence  into  room  No.  2.  About  two  weeks  before  the 
explosion  the  plaintiff  told  the  pit  boss  that  he  must 
have  air;  that  there  was  no  air,  and  it  was  a  bad  place 
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to  work.  The  pit  boss  directed  him  to  "go  ahead  and 
break  it  through  to  Sawyer's,"  and  said :  "That  place 
has  got  to  go,  and  I  have  n*t  any  other  place  for  you." 
Sawyer's  room  was  No.  1.  The  plaintiff  had  noticed 
gas  in  the  room,  which  caused  him  to  make  the  com- 
plaint. He  continued  his  work,  and  the  night  before  he 
was  injured  had  put  in  a  shot  behind  a  horseback  in  his 
room.  The  next  morning  he  found  that  the  shot  had 
let  down  the  coal,  filling  up  the  hole  through  the  horse- 
back. He  proceeded  to  load  the  coal  into  cars  upon  the 
track.  His  uncle,  who  had  been  mining  in  room  No.  3, 
came  in  and  assisted  him.  Both  of  them  put  down  their 
lights  from  eleven  to  fifteen  feet  from  the  place  where 
they  were  working,  because  of  gas  in  the  room.  While 
the  plaintiff  was  resting,  his  uncle  in  loading  coal  thrust 
his  shovel  through  the  coal  in  the  opening  in  the  horse- 
back, and  thereupon  the  explosion  followed  by  which 
the  plaintiff  was  injured. 

Four  days  before  the  accident  the  foreman  had 
stopped  work  in  room  No.  3  because  of  lack  of  air,  and 
requested  the  plaintiff's  uncle,  who  had  been  working 
there,  to  take  the  plaintiff's  place,  which  he  declined  to 
do.  The  boss  then  told  him  "to  gouge  around  .  .  . 
for  a  day  or  two,"  when  there  would  be  a  place  for  him. 
While  thus  waiting  he  went  in  to  help  the  plaintiff,  as 
stated.  Unprotected  oil  lamps  were  used.  The  place 
of  the  explosion  was  about  forty-live  to  fifty  feet  from 
the  entry.  There  was  no  other  way  to  supply  air,  ex- 
cept through  room  No.  3,  the  break-through  not  having 
been  made. 

The  petition  contained  an  allegation  that  notice  had 
been  given  to  the  company  as  required  by  the  fellow 
servant  act.  A  motion  to  make  the  petition  more 
definite  was  overruled,  and  upon  this  ruling  error  is 
assigned.  The  allegation  with  respect  to  notice,  which 
the  defendant  argued  was  indefinite,  must  be  treated 
as  surplusage.  The  negligence  alleged  is  that  of  the 
company.    The  duty  to  exercise  proper  care  to  furnish 
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a  safe  place  in  which  to  work  is  one  that  can  only  be 
satisfied  with  performance.  One  of  the  dangers  to  be 
guarded  against  in  mining  coal  is  the  accumulation  of 
noxious  and  explosive  gases,  and  the  mine  owner  is  re- 
quired to  provide  and  maintain  ample  means  of  ventila- 
tion.    (Schmalstieg  v.  Coal  Co.,  65  Kan.  753.) 

The  defendant  contends  that  the  petition  was  also 
indefinite  because  the  specific  acts  of  negligence  were 
not  stated.  In  addition  to  the  general  averment  of 
neglect  to  provide  proper  ventilation,  airways  and 
break-throughs,  it  was  alleged  that  the  mine  was  not 
kept  free  from  noxious  standing  gas,  but  that  it  was 
continually  allowed  to  accumulate  therein,  that  it  was 
not  diluted  or  made  harmless,  and  that  no  examination 
had  been  made  by  an  examiner  or  fire  boss.  The  pe- 
tition was  suflBcient  to  show  the  nature  of  the  plain- 
tiff's claim,  and  the  cause  and  manner  of  his  injury. 
(Civ.  Code,  §  122;  Gen.  Stat.  1901,  §  4556.) 

The  argument  that  the  name  of  the  officer  or  agent 
who  had  directed  the  plaintiff  to  work  in  the  particular 
place  should  have  been  stated  is  without  merit.  It  was 
a  matter  especially  within  the  defendant's  knowledge, 
and  it  could  not  have  been  surprised  by  evidence  that 
the  pit  boss  or  mining  boss  was  the  person  who  had 
given  such  directions,  for  it  was  within  the  scope  of  his 
duties.    He  was  in  the  immediate  charge  of  the  place. 

Complaint  is  made  of  the  giving  of  the  following  in- 
struction : 

"Where  a  master  instructs  or  orders  a  servant  into  a 
situation  of  danger,  and  while  obeying  such  order  he 
receives  an  injury,  he  will  not  he  held  to  contributory 
negligence  or  with  having  assumed  the  risk  incident  to 
such  work  unless  the  danger  was  so  glaring  that  a 
prudent-  person  would  not  have  entered  upon  it  even 
though  ordered  by  one  having  authority  to  order  him, 
and  the  question  as  to  whether  the  danger  in  such  an 
instance  was  glaring,  and  so  glaring  that  no  prudent 
man  would  have  encountered  it,  is  a  fact  to  be  de- 
termined by  you  by  the  evidence  in  this  case,  the  same 
as  any  other  question  of  fact.*' 
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It  is  insisted  that  the  facts  did  not  warrant  this  in- 
struction because  there  was  no  promise  to  correct  the 
defective  conditions.  The  plaintiff  was,  however,  di- 
rected to  go  ahead  and  break  through  to  the  adjoining 
room,  and  was  working  to  that  end  when  he  was  hurt. 
It  must  be  presumed  that  the  pit  boss  could  estimate 
the  time  necessary  to  comply  with  his  orders,  and  the 
failure  to  give  any  other  directions  was  equivalent  to 
continuing  the  order  for  a  reasonable  time,  or  until  the 
object  should  be  accomplished  in  the  usual  progress  of 
the  work.  The  instruction  is  supported  by  the  opinion 
in  Wurtenberger  v.  Rdilway  Co.,  68  Kan.  642,  followed 
in  Railroad  Co.  v.  Norris,  76  Kan.  836,  and  was  appli- 
cable to  a  phase  of  the  case  presented  by  the  evidence. 

It  is  contended  that  by  continuing  at  work  with 
knowledge  of  the  presence  of  noxious  gases  the  plaintiff 
assumed  the  risk,  notwithstanding  the  order  to  proceed, 
and  that  a  demurrer  to  the  evidence  should  have  been 
sustained  for  that  reason.  A  servant  does  not  assume 
the  risk  of  latent  or  obscure  dangers,  such  as  he  would 
not  discover  by  the  exercise  of  ordinary  care,  having 
reference  to  his  situation,  and  such  as  the  master  ought 
to  dscover  by  proper  inspection.  (4  Thomp.  Com.  Law 
of  Neg.  §  4641.)  In  order  to  devolve  upon  the  servant 
the  assumption  of  risk  he  must  not  only  know  of  the  de- 
fect but  must  also  know  of  and  appreciate  the  danger 
arising  therefrom.  (4  Thomp.  Com.  Law  of  Neg. 
§  4652;  case  note,  87  Am.  St.  Rep.  557,  583,  e;  King  v. 
King,  79  Kan.  584 ;  Choctaw,  Oklahoma  &  Gvlf  Rd.  Co. 
V.  Jones,  77  Ark.  367,  4  L.  R.  A.,  n.  s.,  837,  and  case 
note.)  It  has  been  held,  however,  that  if  the  danger  is 
so  obvious  as  to  be  apparent  to  a  person  of  ordinary  in- 
telligence the  law  will  charge  the  servant  with  knowl- 
edge of  the  danger.  (Christiansen  v.  Garver  Tank 
Works,  223  111.  142.)  Whether  the  plaintiff  in  the  ex- 
ercise  of  proper  care  for  his  own  safety  knew  or  ought 
to  have  known  of  the  impending  danger,  and  whether  it 
was  so  obvious  that  a  person  of  ordinary  prudence 
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would  not  have  incurred  the  risk,  were  questions  prop- 
erly submitted  to  the  jury.  (Case  note,  48  L.  R.  A. 
758,  758.) 

"It  would  be  a  very  unjust  rule  which  would  allow  a 
master  to  shield  himself  from  responsibility  for  the 
consequences  of  his  own  negligence  by  alleging  those 
acts,  not  inevitably  or  imminently  dangerous,  to  have 
been  negligent  which  his  servant  performed  by  his 
express  orders."  (Hawley  v*  Northern  Central  Rail- 
way Co.,  82  N.  Y.  370,  373.) 

It  is  also  argued  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  but  this,  too,  was  a  question  for 
the  jury.  It  is  true  he  knew  that  there  was  gas  in  his 
room,  but  it  was  for  the  jury  to  determine  whether  he 
appr^ended  or  ought  to  have  apprehended  disaster 
therefrom,  and  whether  he  exercised  due  care  in  the 
circumstances  in  which  he  was  placed.  The  evidence 
was  sufficient  to  sustain  the  finding  that  the  company 
had  failed  to  exercise  proper  care  to  make  the  place 
safe,  and  had  neglected  to  provide  for  ventilation  and 
to  make  inspection,  as  required  by  the  statute.  (Gen. 
Stat.  1909,  ch.  79;  26  Cyc.  1203;  case  note,  87  Am.  St. 
Rep.  557.)  The  beneficent  objects  which  the  statute 
was  designed  to  secure  are  stated  in  Schmalstieg  v. 
Coal  Co.,  65  Kan.  758,  where  it  was  held  that  the  act 
provides  additional  safeguards  for  the  laborer,  and 
does  not  take  away  from  him  any  protection  given  by 
the  common  law. 

The  case  was  fairly  submitted  to  the  jury,  and  the 
verdict  is  supported  by  competent  evidence.  No  error 
is  shown,  and  the  judgment  is  affirmed. 


22— 82  KAN. 
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The  Garrett  Biblical  Institute,  Appellant,  v. 
Henry  C.  Minard,  Appellee. 

No.  16,601. 
SYLLABUS  BY  THE  COURT. 

1.  Judgments — Default — Notice — Res  Judicata,  A  judgment 
by  default,  based  on  actual  notice  to  the  defendant,  is  as  con- 
clusive against  him  upon  every  matter  admitted  by  the  de- 
fault as  if  he  had  personally  appeared  and  contested  the 
plainttff's  right  of  recovery. 

2.  Vacation — Fraud  Mu^t  be  Collateral  and  Extrinsic  to 

Issue  Involved.  While  a  judgment  may  be  vacated  and  a  new 
trial  had  ''for  fraud  practiced  by  the  successful  party  in  ob- 
taining it,''  it  is  such  fraud  as  is  collateral  and  extrinsic  to 
the  issues  involved  in  the  acticm  and  on  which- the  judgment 
was  founded,  and  hence  a  party  against  whom  a  judgment 
by  default  was  rendered  is  not  entitled  to  have  the  judgment 
set  aside  and  the  issues  retried  because  the  allegations  in 
plaintifiTs  petition,  which  constitute  the  merits  of  the  case, 
are  alleged  to  be  untrue. 

Appeal  from  Bourbon  district  court;  Walter  L. 
Simons,  judge.    Opinion  filed  April  9, 1910.    AflSrmed. 

A.  M.  Keene,  and  E.  C.  Gates,  for  the  appellant. 

W.  P.  Dillard,  and  W.  W.  Padgett,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  On  March  3,  1906,  Henry  C.  Mi- 
nard  instituted  an  action  against  Robert  Fowler  and 
the  Garrett  Biblical  Institute  to  recover  a  tract  of  land. 
Personal  service  was  obtained  on  Fowler,  and  con- 
structive service  upon  the  institute.  No  answer  was 
filed  by  either  defendant,  and  on  June  6,  1906,  judg- 
ment by  default  was  entered  deciding  that  Minard  was 
the  owner  of  the  land  and  awarding  him  possession  of 
the  same.  On  September  7,  1906,  the  institute  ap- 
plied to  the  court  to  open  up  the  judgment  and  allow 
it  to  make  a  defense,  alleging  that  it  never  had  actual 
notice  of  the  case  nor  opportunity  to  defend  against  it. 
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A  hearing  was  had  upon  the  application,  wherein  it  was 
shown  and  found  that  the  institute  really  had  actual 
notice  of  the  pendency  of  the  action,  and  upon  appeal 
this  finding  was  affirmed.  {Garrett  v.  Minard,  79  Kan. 
470.)  After  the  refusal  to  reopen  the  judgment  the  in- 
stitute brought  the  present  action,  alleging  again  that 
it  had  not  been  duly  summoned  in  the  ejectment  action 
and  had  no  actual  notice  or  knowledge  of  its  pendency. 
It  also  alleged  that  Minard  had  no  ownership  or  in- 
terest in  the  land  when  that  action  was  begun  or  de- 
cided, and  that  the  allegations  in  his  petition  as  to 
ownership,  upon  which  judgment  was  founded,  were 
wholly  false  and  known  by  him  to  be  false  when  they 
were  made,  and  that  the  court  was  thereby  misled 
and  the  judgment  in  favor  of  Minard  fraudulently  ob- 
tained. Issues  were  joined  on  these  averments  of  the 
petition,  and  upon  a  trial  were  rightly  decided  in  favor 
of  Minard.  The  judgment  by  default,  based  as  it  was 
on  legal  notice,  was  as  conclusive  against  the  institute 
upon  every  matter  admitted  by  the  default  as  any  other 
kind  of  judgment  could  have  been.  (Johnson  v.  Jones, 
58  Kan.  745.)  The  claim  that  the  institute  did  not  have 
actual  notice  of  the  pendency  of  the  ejectment  action 
was  adjudicated  against  it  upon  the  application  to  re- 
open the  judgment.  On  that  hearing  it  had  full  oppor- 
tunity to  prove  this  claim,  but.  there  was  a  finding, 
based  on  sufficient  testimony,  that  it  had  actual  notice 
of  the  action  and  a' fair  chance  to  defend  against  it. 
The  question  was  foreclosed  by  the  decision  in  Garrett 
V.  Minard,  supra. 

There  is  a  further  contention  by  appellant  that  the 
judgment  in  ejectment  should  be  annulled  because  the 
allegations  of  Minard  in  his  petition  were  untrue.  The 
truth  of  these  averments  was  directly  involved  in  the 
ejectment  action  and  was  determined  by  the  judgment 
in  that  case.  The  code  permits  the  setting  aside  of  a 
judgment  for  fraud  in  obtaining  it — ^that  is,  fraud  ex- 
trinsic or  collateral  to  the  issues  tried  and  decided — 
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but  the  falsity  of  the  things  alleged  or  proven  which 
constitute  the  merits  of  the  case  and  the  basis  bf  the 
judgment  affords  no  reason  for  reopening  and  retry- 
ing the  case.  This  was  directly  adjudged  in  a  case 
where  a  party  attempted  to  escape  the  binding  force 
of  a  default  judgment.  (Loan  Co.  v.  Marks,  59  Kan. 
230.)  In  that  case,  as  in  this,  the  judgment  was  at- 
tacked on  the  ground  that  the  averments  in  plaintiff's 
petition  as  to  the  title  of  land  were  false.  After  stating 
that  the  effect  of  a  default  is  to  admit  the  truth  of  the 
averments  of  the  petition,  it  was  said : 

"The  contention  in  this  case  has  been,  and  now  is, 
that  the  averments  in  the  petition  of  Caroline  Mat- 
thews with  reference  to  title  were  false.  Marks  now 
denies  that  which  by  his  default  Dolloff  admitted.  The 
very  object  and  purpose  of  judicial  proceedings  is  to 
determine  the  truth  or  falsity  of  the  allegations  of 
fact  of  the  parties  to  controversies  in  the  courts,  as 
well  as  their  rights  under  the  law  applicable  to  the 
facts  as  finally  found.  When  summoned  in  an  action, 
the  defendant  is  called  on  to  challenge  the  truth  of  any 
statement  of  fact  which  he  deniies,  and  the  correctness 
of  any  claim  of  right  under  the  law  applicable  to  the 
facts  alleged.  If  it  should  be  held  that  a  judgment  by 
default  is  binding  only  when  based  on  a  truthful  plead- 
ing, there  would  be  very  little  advantage  in  making 
any  appearance  in  actions  relating  to  land  unless  some 
present  right  to  use  the  property  should  be  threatened ; 
for  nothing  would  be  lost  by  the  default,  alid  the  same 
defense  could  be  made  at  any  time  thereafter."  (Page 
233.) 

The  same  question  was  considered  at  length  and 
supporting  authorities  cited  in  Plaster  Co.  v.  Blue 
Rapids  Township,  81  Kan.  730.  The  view  adopted 
there  was  that  when  a  party  has  been  summoned  into 
court  and  has  had  an  opportunity  to  contest  an  issue 
which  goes  into  judgment,  whether  he  avails  himself 
of  the  opportunity  or  riot  he  is  not  entitled  to  have  the 
judgment  set  aside  and  be  granted  another  trial  of  the 
same  issues  merely  because  the  facts  alleged  in  the 
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petition  or  the  testimony  offered  and  upon  which  the 
judgment  is  founded  are  untrue.  There  would  be  no 
finality  in  a  judgment  and  no  end  of  litigation  if  the 
contrary  view  were  taken.  It  was  stated  as  a  general 
rule  "that  an  act  for  which  a  court  of  equity  will  set 
aside  or  annul  a  judgment  between  the  same  parties, 
rendered  by  a  court  of  competent  jurisdiction,  has  re- 
lation to  fraud  extrinsic  or  collateral  to  the  matter 
tried  by  the  first  court,  not  to  fraud  in  the  matter  on 
which  the  judgment  was  rendered.  By  the  expression 
'extrinsic  or  collateral  fraud'  is  meant  some  act  or 
conduct  of  the  prevailing  party  which  has  prevented  a 
fair  submission  of  the  controversy."  (Plaster  Co.  v. 
Blue  Rapids  Township,  81  Kan.  730,  735.  See,  also, 
McCormick  v,  McCormick,  ante,  p.  31.) 

The  judgment  of  the  district  court  is  affirmed. 


G.  W.  Bressler,  Appellee,  v.  George  McVey, 
Appellant 

No.  16,608. 
SYLLABUS  BY  THE  COXJRT. 

Verdict — Contrary  to  the  Evidence — Excessive  or  Inadequate 
Award,  Where  the  sole  question  submitted  to  a  jury  is 
whether  the  plaintiff  is  entitled  to  recover  upon  a  contract, 
and  there  is  no  dispute  concerning  the  amount  nor  any  basis 
for  a  finding  that  the  defendant  owes  a  less  sum  than  that 
claimed,  a  verdict  for  half  the  amount  should  not  be  re- 
ceived, and  if  received  should  be  set  aside  as  contrary  to  the 
evidence  at  the  instance  of  either  party. 

Appeal  from  Norton  district  court;  William   H. 
Pratt,  judge.    Opinion  filed  April  9,  1910.    Reversed. 

/.  R.  Hamilton,  for  the  appellant. 
L.  H.  Thompson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  G.  W.  Bressler  sued  George  McVey  for 
a  real-estate  broker's  commission.  He  asserted  that 
a  contract  had  been  made  by  which  if  he  found  a 
purchaser  he  was  to  receive  whatever  the  property 
brought  in  excess  of  $7000;  that  he  had  procured  a 
customer  ready  and  able  to  take  it'  at  $7500,  but  that 
the  defendant,  without  just  cause,  refused  to  convey. 
While  the  answer  was  a  general  denial,  the  defense 
developed  at  the  trial  was  that  the  plaintiff's  agency 
was  not  exclusive,  and  that  before  his  negotiations 
culminated  a  sale  had  been  made  to  another  buyer. 
There  was  no  dispute  as  to  the  amount  of  the  commis- 
sion— ^the  only  controversy  was  whether  it  had  been 
earned.  The  jury,  however,  returned  a  verdict  for  the 
plaintiff  for  $250,  upon  which  judgment  was  rendered, 
from  which  the  defendant  appeals. 

The  appellant  claims  that  the  judgment  should  not 
stand  because  it  is  contrary  to  the  evidence,  inasmuch 
as,  whatever  view  may  have  been  taken  of  the  con- 
flicting testimony,  the  plaintiff  was  entitled  to  $500  or 
to  nothing  at  all.  The  appellee  seeks  to  answer  this 
contention  by  saying  that  a  party  can  not  complain 
that  a  judgment  against  him  is  too  small.  That,  how- 
ever, is  not  the  ground  of  the  appellant's  complaint. 
He  finds  fault  with  the  judgment,  not  because  it  is  not 
large  enough,  but  because  it  rests  upon  a  verdict  utterly 
without  support  in  the  evidence.  If  the  verdict  could 
be  construed  as  a  finding  in  favor  of  the  plaintiff  it 
would  support  a  judgment  not  merely  for  $250,  but 
for  $500.  But  it  is  no  more  for  him  than  against  him. 
If  the  jury  believed  his  story  they  were  bound  to 
render  a  verdict  for  the  full  amount.  In  deciding  that 
he  was  not  entitled  to  $500  they  in  effect  refused  to 
accept  his  version  of  the  matter.  The  case  was  not  one 
where  by  discrediting  a  portion  of  his  testimony  his 
claim  could  be  allowed  in  part,  nor  was  there  room  for 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  343 

Bressler  v.  McVey. 

error  in  computation  or  for  misapprehension  in  esti- 
mating the  amount  of  recovery.  The  only  question 
submitted  to  the  jury  was,  Did  the  plaintiff  earn  his 
commission?  The  process  by  which  the  verdict  was 
arrived  at  is  perfectly  obvious.  If  the  plaintiff  testi- 
fied truly,  the  defendant  owed  him  $500 ;  if  not,  there 
was  no  indebtedness.  The  jury  were  called  upon  to 
determine  which  condition  existed,  but  instead  of  do- 
infif  so  they  assumed  to  settle  the  controversy  by  allow- 
ing one-half  of  the  claim  and  disallowing  the  other 
half,  no  doubt  with  the  idea  that  "splitting  the  dif- 
ference" was  a  fair  method  of  compromising  the  dis- 
pute. But  in  this  they  mistook  their  function.  Each 
litigant,  the  defendant  no  less  than  the  plaintiff,  was 
entitled  to  an  answer  to  the  question  the  jury  were 
impaneled  to  determine. 

"Where  the  verdict  which  the  jury  return  can  not 
be  justified  upon  any  hypothesis  presented  by  the  evi- 
dence, it  ought  obviously  to  be  set  aside.  Thus,  if  a 
suit  were  brought  upon  a  promissory  note,  which  pur- 
ported to  be  given  for  $100,  and  the  only  defense  was 
that  the  defendant  did  not  execute  the  note,  and  the 
jury  should  return  a  verdict  for  $50  only,  it  would  not 
be  allowed  to  stand;  for  it  would  neither  conform  ta 
the  plaintiff's  evidence,  nor  to  that  of  the  defendant. 
It  would  be  a  verdict  without  evidence  to  support.it; 
and  it  is  not  to  be  tolerated  that  the  jury  should  thus 
assume,,  in  disregard  of  the  law  and  evidence,  to  arbi- 
trate the  differences  of  parties,  or  to  decide  according 
to  some  supposed  natural  equity,  which  in  reality  is 
merely  their  own  whim."    (2  Thomp.  Trials,  §  2606.) 

The  court  has  undoubted  power  to  refuse  to  accept 
a  verdict  rendered  under  such  circumstances.  (Hines 
V.  Royce,  127  Mo.  App.  718;  Chandler  v.  Hinds,  135 
Wis.  43.)  If  it  is  received  it  should  be  set  aside  at  the 
instance  of  either  party,  as  contrary  to  the  evidence. 
The  plaintiff's  right  to  demand  this  is  recognized  in 
recent  decisions  of  this  court.  (Thompson  v.  Burtis, 
65  Kan.  674;  Miller  v.  Miller,  81  Kan.  397.)  The  de- 
fendant's right  is  equally  clear  in  reason,  and  is  sup- 
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ported  by  decisions  in  other  jurisdictions.  A  typical 
case  is  Metz  v.  CampbeU  Printing-Press  &  Manuf'g 
Co.,  32  N.  Y.  Supp.  155,  where  it  was  said : 

"The  only  issue  created  by  the  pleadings  was  with 
regard  to  the  making  of  the  alleged  agreement.  .  .  . 
No  other  issue  was  litigated  upon  the  trial,  .  .  . 
and  the  only  question  submitted  by  the  learned  trial 
judge  to  the  jury  was  whether  or  not  the  alleged  agree- 
ment was  made.  .  .  .  Upon  the  pleadings  and  the 
evidence,  the  verdict  should  have-  been  either  for  the 
plaintiff  in  the  amount  claimed  or  for  the  defendant. 
The  jury  might  well,  upon  the  conflict  of  evidence 
which  ensued  upon  the  trial,  have  found  either  way; 
but  they  could  not  with  consistency  find  both  ways.  A 
verdict  which  repudiated  the  alleged  agreement,  and 
yet  awarded  any  recovery  to  the  plaintiff,  was  mani 
festly  unjust  to  the  defendant."     (Page  156.) 

Of  precisely  the  same  character  are  Fuld  v.  Kahn,. 
24  N.  Y.  Supp.  558,  and  Pionier  v.  Alexander,  28  N.  Y. 
Supp.  157.  In  Benedict  v.  Beef  <fe  Provision  Co.,  115 
Mich.  527,  the  chief  justice  said: 

"The  jury  were  ...  bound  ...  to  give  plain- 
tiff the  entire  amount  of  this  dalm  or  to  reject  it  en- 
tirely. It  is,  however,  urged  that,  since  the  jury  have 
found  that  the  contract  was  as  claimed  by  plaintiff, 
&nd  have  fixed  the  amount  at  less  than  that  to  which 
he  testified,  the  defendant  is  not  prejudiced.  Every 
litigant  is  entitled  to  have  the  verdict  against  him 
based  upon  evidence.  ...  A  litigant  is  always 
prejudiced  when  he  can  point  to  the  record  and  say 
there  is  no  tangible  evidence  to  support  the  verdict.'' 
(Pages  529,  530.) 

The  other  members  of  the  court  took  a  different  view 
of  the  evidence,  but  said  that  "there  is  no  doubt  that, 
where  the  record  is  such  as  to  make  it  clear  that  the 
jury  have  reached  the  result  by  'splitting  differences,* 
neither  party  has  had  the  benefit  of  their  judgment, 
and  such  verdict  ought  not  to  be  permitted  to  stand.** 
(Page  530.) 

Other  objections  are  made  to  the  judgment,  but  they 
are  not  regarded  as  substantial.  The  judgment  is  re- 
versed and  a  new  trial  ordered. 
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The  Garden  City,  Gulf  &  Northern  Raiuioad  Com- 
pany, Plaintiff,  v.  James  M.  Nation,  as  Auditor, 
etc,  Defendant. 

No.  16,988. 
SYLLABUS  BY  THE  COURT. 

1.  MuNiaPAL  Bonds  —  Aid  of  Railroads  —  Authority.  Section 
7049  of  the  Gaieral  Statutes  of  1909  (Laws  1907,  ch.  286, 
§  1)  is  not  repugnant  to  isection  8  of  article  11  of  the  state 
constitution. 

2.  Registration — Duty  of  Auditor  of  State.     It  is  the 

duty  of  the  auditor  of  state,  upon  presentation  for  that  pur- 
pose, to  register  and  certify  bonds  issued  under  the  above  act 
if  he  is  satisfied  that  such  bonds  have  been  issued  in  accord- 
ance with  the  provisions  of  the  act  and  that  the  signatures 
thereto  of  the  officers  signing  the  same  are  genuine. 

3.  Showing  of  Expenditures  by  Railroad  Not  a  Prerequi- 
site to  Registration  of  Bonds.  As  a  prerequisite  to  register- 
ing such  bonds  the  auditor  of  state  is  not  authorized  to  re- 
quire a  showing  that  the  holder  of  the  bonds  has  expended  a 
sum  of  money  equal  in  amount  to  the  face  value  of  the  bonds 
for  land  to  be  used  for  right  of  way,  depot  grounds  and  ter- 
minal facilities  in  the  city  which  issued  the  bonds. 

Original  proceeding  in  mandamus.  Opinion  filed 
April  9,  1910.    Peremptory  writ  allowed. 

Albert  Hoskinson,  Edgar  Roberts,  and  A.  M.  Harvey, 
for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  and  Charles  D. 
Shukers,  special  assistant  attorney-general,  for  the  de- 
fendant. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  is  an  original  action  in  mandamus 
to  require  the  state  auditor  to  record  in  his  office  cer- 
tain bonds  of  the  city  of  Garden  City  in  aid  of  the  rail- 
road company.  The  bonds  purport  to  have  been 
issued  under  authority  of  chapter  286  of  the  Laws  of 
1907.  (Gen.  Stat  1909,  §§  7049,  7058.)  The  bonds,  ap- 
parently issued  in  due  form,  were  presented  for  regis- 
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tration  to  the  state  auditor,  who  refused  the  registry 
for  the  following  reasons :  (1)  That  chapter  286  of  the 
Laws  of  1907,  and  the  acts  supplemental  thereto,  are 
unconstitutional.  (2)  That  there  is  no  statute  making 
it  the  duty  of  the  auditor  to  register  such  bonds.  (8) 
That  the  plaintiff  has  made  no  showing  to  the  auditor 
that  it  has  expended  a  sum  of  money  equal  to  the  face 
value  of  the  bonds  for  land  which  is  to  be  used  for  a 
right  of  way,  depot  grounds  and  terminal  facilities  in 
Garden  City.  It  is  contended  on  the  one  side  that  each 
of  these  objections  is  good,  and  upon  the  other  that 
none  of  them  is  good.  They  will  be  considered  in  order. 
(1)  The  defendant  asks  to  reopen  the  question  of 
the  constitutionality  of  the  statute  authorizing  cities 
and  municipalities  to  issue  bonds  in  aid  of  railroads. 
It  is  said  that  such  cities  and  municipalities  are  but  sub- 
ordinate branches  of  the  state  government,  and  the 
state  can  not  authorize  such  branches  to  do  what  the 
state  itself  can  not  do,  viz.,  "be  a  party  in  carrjdng  on 
any  works  of  internal  improvements."  (Const.,  art.  11, 
§  8.)  The  whole  question,  it  is  practically  conceded, 
was  thrashed  out  in  the  opinion  by  Mr.  Justice  Valen- 
tine in  Leavenworth  County  v.  Miller,  7  Kan.  479,  on 
one  side  thereof,  and  in  the  dissenting  opinion  of  Mr. 
Justice  Brewer  in  The  State,  ex  rel.,  v.  Nemaha  County, 
7  Kan.  542,  on  the  other  side.  In  the  same  volume  is 
another  decision,  Morris  v.  Morris  County,  7  Kan.  576, 
which  reaffirms  the  two  former  decisions  adverse  to  the 
very  impressive  argument  of  Mr.  Justice  Brewer.  The 
statute  under  which  these  decisions  were  made  is  chap- 
ter 12  of  the  Laws  of  1865,  which  provides  in  part : 

"Section  1.  That  the  board  of  county  commissioners 
of  any  county,  to,  into,  through,  from,  or  near  which, 
whether  in  this  or  any  other  state  any  railroad  is  or 
may  be  located,  may  subscribe  to  the  capital  stocks  of 
any  such  railroad  corporation,  in  the  name  and  for  the 
benefit  of  such  county,  not  exceeding  in  amount  the 
sum  of  three  hundred  thousand  dollars  in  any  one  cor- 
poration, and  may  issue  the  bonds  of  such  county,  in 
such  amounts  as  they  may  deem  best,  in  pajnnent  for 
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said  stocks:  .  .  .  But  no  such  bonds  shall  be  is- 
sued until  the  question  shall  be  first  submitted  to.  a  vote 
of  the  qualified  electors  of  the  county  at  some  general 
election,  or  at  some  special  election  to  be  called  by  the 
board  of  county  commissioners." 

Omitting  the  provisions  relating  to  the  conditions  un- 
der which  aid  may  be  extended  under  the  statute  in 
question  in  this  case,  section  7049  of  the  General  Stat- 
utes of  1909  (Laws  1907,  ch.  286,  §  1)  provides: 

"When  a  petition  in  writing,  signed  by  at  least  two- 
fifths  of  the  resident  taxpayers  of  any  incorporated 
city  of  the  first  or  second  class,  shall  be  presented  to  the 
mayor  and  council  of  such  city,  asking  that  a  vote  be 
taken  and  an  election  held  upon  the  question  of  aiding 
any  railroad  company,  whether  operated  by  steam,  elec- 
tricity, or  other  motive  power,  constructing  or  propos- 
ing to  construct  its  line  of  railroad  in  or  through  said 
■city,  in  securing  or  paying  for  land  for  right  of  way, 
depot  grounds  and  terminal  facilities,  the  mayor  and 
council  of  such  city  shall  cause  an  election  to  be  held 
to  determine  whether  such  city  shall  aid  such  railroad 
company  in  securing  and  paying  for  lands  for  the  right 
of  way,  depot  grounds  and  terminal  facilities;  pro- 
vided, that  ...  no  city  of  the  second  class  shall 
extend  aid  under  this  act  to  any  railroad  company  to  a 
greater  amount  than  twenty  thousand  dollars;  pro- 
vided, that  aid  shall  not  be  extended  to  any  railroad 
Tinder  this  act  which  has  receiyed  aid  from  the  same 
city  under  any  former  act." 

Section  7053  of  the  General  Statutes  of  1909  (Laws 
1907,  ch.  286,  §  2)  provides  in  part : 

"If  a  majority  of  the  qualified  electors  voting  at  such 
•election  shall  vote  for  extending  such  aid,  the  mayor 
and  council,  for  and  in  behalf  of  such  city,  shall  cause 
the  bonds  of  such  city,  to  the  amount  specified  in  such 
petition,  to  be  issued  and  delivered  to  such  railroad 
company.  .  .  .  Provided,  that  no  such  bonds  shall 
be  issued  until  the  railroad  to  which  it  is  proposed  to 
extend  aid  for  the  purposes  hereinbefore  indicated  shall 
be  completed  and  in  operation  through  the  city  voting 
in  favor  of  such  aid  and  the  issuance  of  such  bonds,  or 
to,  from  or  between  such  points  in  such  city  as  may  be 
specified  in  the  proposition  set  forth  in  the  petition  re- 
quired by  this  act." 
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It  is  virtually  conceded  in  the  ar^ment  that,  if  the 
legislature  of  the  state  may  authorize  a  county  to  aid 
in  the  construction  of  a  railroad,  the  legislature  may 
also  authorize  a  city  to  extend  such  aid.  Nor  is  it  con- 
tended that  the  statute  authorizing  a  county  to  sub- 
scribe for  bonds  of  a  railroad  company  to  aid  it  differs 
in  principle  from  the  statute  authorizing  cities  to  do- 
nate aid  to  the  railroad  company,  probably  because  in 
effect  the  former  results  in  a  donation  as  effectually 
as  does  the  latter  provision.  The  question  involved  in 
this  case  is  the  same  as  the  question  involved  in  the 
cases  previously  cited.  In  the  dissenting  opinion  of  Mr. 
Justice  Brewer  in  The  State,  ex  rel,  v.  Nemaha  County, 
7  Kan.  542,  he  said: 

"While  I  concede  that  the  great  weight  of  authorities 
— looking  at  it  simply  in  the  light  of  majorities — is 
with  my  brethren,  yet  there  has  ever  been  a  vigorous 
and  earnest  dissenting.  The  question  will  not  remain 
settled.  Like  Banquo's  ghost,  'it  will  not  down.'  While 
the  earlier  cases  do  not  discuss  the  question  in  the  light 
of  the  principles  upon  which  such  legislative  action 
must  be  based,  there  has  been,  ever  since,  great  shelter- 
ing behind  the  accumulating  authorities.  'Whatever 
is,  is  right,'  is  practically  the  idea  upon  which  the  late 
decisions  rest.  Because  so  many  legislatures,  so  muny 
executives,  and  so  many  courts  have  recognized  thia 
species  of  legislation,  it  must  be  valid.  If  that  be  the 
rule  universally  adopted,  accumulating  wrong  will 
never  be  disturbed  in  its  illegally  acquired  power. 

"But  it  is  said  that  this  question  has  already  been 
settled  in  this  court,  and  the  maxim  stare  decisis  is  in- 
voked in  its  behalf.  I  recognize  the  binding  obligation 
of  that  maxim,  and  if  the  question  had  once  been  fully 
considered  and  determined  in  this  court,  I  should  have 
no  desire  to  reexamine  it."     (Page  550.) 

Nothing  new  has  been  added  to  the  argument  made 
by  Mr.  Justice  Brewer  in  that  decision,  if  indeed  any- 
thing new  can  be  added  thereto,  and  after  fully  consid- 
ering that  learned  protest  this  court  decided  that  the 
statute  was  not  in  violation  of  section  8  of  article  11  of 
the  constitution  of  the  state.    The  bar,  the  courts  and 
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the  people  of  the  state,  with  practical^  unanimity,  have 
accepted  the  construction  of  the  constitutional  provision 
thus  made  nearly  forty  years  ago.  Even  in  such  cases 
as  C.  K.  &  N.  Rly.  Co,  v.  City  of  Manhattan,  45. Kan. 
419,  where  a  reverse  construction  would  have  been  a 
complete  defense,  the  question  was  not  even  suggested. 
The  defendant  cites  The  State  v.  KeUey,  71  Kan.  811, 
and  City  of  Geneseo  v.  Gas  Co,,  55  Kan.  358,  as  au- 
thority for  his  contention  that  the  statute  is  unconstitu- 
tional. There  is  so  little  analogy,  however,  in  principle 
between  those  cases  and  the  case  at  bar  that  it  seems 
hardly  necessary  to  distinguish  them.  In  the  case  of 
The  State  v.  KeUey  the  statute  clearly  authorized  the 
state  to  be  a  "party  in  carrying  on  a  work  of  internal 
improvement."  (Syllabus.)  In  City  of  Geneseo  v.  Gas 
Co.,  the  statute  involved  was  entitled  "An  act  au- 
thorizing counties  and  unincorporated  cities  of  the 
second  and  third  class  to  encourage  the  development 
of  the  coal,  natural  gas  and  other  resources  of  their 
localities  by  subscribing  to  the  stock  of  companies  or- 
ganized for  such  purposes."  (Syllabus.)  In  the  opinion 
Mr.  Justice  Allen,  after  recognizing  the  validity  of 
statutes  authorizing  cities  to  provide  for  lighting  the 
streets  and  other  public  purposes,  said : 

"This  corporation,  however,  seems  to  be  formed  for 
the  purpose  of  carrying  on  the  business  of  mining  gas, 
coal,  oil,  salt  and  other  minerals.  It  is  not  formed 
merely  to  supply  a  public  need  of  the  city,  but  contem- 
plates carr3ing  on  a  private  business  for  profit.  The 
main  purpose  of  the  corporation  would  seem  to  be  to 
produce  minerals  for  sale  on  the  market  at  a  profit. 
Cities  are  organize<}  for  public  purposes,  not  to  enter 
into  private  business  ventures."     (Page  361.) 

Paraphrasing  the  language  of  Mr.  Justice  Brewer, 
we  recognize  the  binding  obligation  of  the  maxim  stare 
decisis,  and  since  the  question  here  involved  has  once 
been  fully  considered  and  determined  in  this  court  we 
have  no  desire  to  reexamine  it,  but  in  accord  with  the 
former  decisions  of  this  court  hold  that  section  7049  of 
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the  General  Statutes  of  1909  (Laws  1907,  ch.  286,  §  1) 
is  not  repugnant  to  section  8  of  article  11  of  the  state 
constitution. 

In  his  brief  the  attorney-general  indicates  that  mil- 
lions of  dollars  have  been  paid  or  assumed  in  this  state 
by  reason  of  the  decisions  in  Leavenworth  County  v. 
Miller,  7  Kan.  479,  The  State,  ex  reL,  v.  Nemaha  County, 
7  Kan.  542,  and  Morris  v.  Morris  County,  7  Kan.  576. 
If  so,  presumably  a  large  per  cent  of  the  bonds  voted 
are  still  outstanding  and  unpaid.  They  were  issued  and 
negotiated  in  reliance  upon  the  rule  of  property  pro- 
mulgated in  these  decisions,  and  this  fact,  if  it  be  a  fact, 
is  a  pertinent  reason  for  maintaining  the  validity  of 
the  statute,  rather  than  the  reverse. 

(2)  As  said  by  the  defendant,  the  provisions  of  the 
statute  relating  to  the  recording  of  bonds  by  the  auditor 
of  state  are  somewhat  vague  and  indefinite,  but  we 
think  they  may  be  fairly  held  to  include  bonds  of  the 
class  in  nuestion,  especially  in  view  of  the  evident  wis- 
dom of  the  policy,  in  vogue  for  many  years,  to  have 
such  record  in  the  auditor's  office  of  all  bonds  issued, 
and  when  paid,  by  the  municipalities  of  the  state. 

(3)  The  auditor  declined  to  register  the  bonds  be- 
cause the  plaintiflF  tendered  him  no  proof  that  it  had  ex- 
pended an  amount  of  money  equal  to  the  face  value  of 
the  bonds  in  securing  and  paying  for  lands  for  a  right 
of  way,  depot  grounds  and  terminal  facilities.  It  is 
urged  that  it  is  the  plain  meaning  of  the  language  em- 
ployed in  the  statute  that  bonds  are  to  be  issued  only 
to  aid  in  securing  and  paying  for  land  to  be  used  for 
the  three  specified  purposes,  to  wit,  "right  of  way," 
"depot  grounds,"  and  "terminal  facilities."  If  this 
should  be  conceded,  it  does  not  follow  that,  as  de- 
manded, the  purposes  of  the  aid  should  all  have  been 
accomplished  before  the  aid  is  extended.  It  is  time  to 
aid  a  drowning  man  when  he  is  struggling  in  the  water, 
not  after  he  has  got  out  on  the  bank.  The  only  in- 
vestigation the  auditor  is  required  or  authorized  to 
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make  before  registering  or  refusing  to  register  the 
bonds  when  presented  for  that  purpose  is  to  ascertain 
whether  the  bonds  were  issued  according  to  the  pro- 
visions of  section  7049  of  the  General  Statutes  of  1909 
(Laws  1907,  ch.  286,  §  1),  and  whether  the  signatures 
thereto  of  the  officers  signing  the  same  are  genuine. 
(La\vs  1874,  ch.  39,  §  6 ;  Gen.  Stat.  1909,  §  581.)  That 
the  railroad  company  has  secured  or  paid  "for  lands 
for  right  of  way,  depot  grounds  and  terminal  facilities" 
is  not  made  a  prerequisite  to  the  voting,  issuance  or 
registration  of  bonds  by  the  terms  of  the  act. 
The  peremptory  writ  is  allowed. 


Robert  R.  Lewis,  a  Minor,  etc.,  Appellee,  v.  The  Mis- 
souri, Kansas  &  Texas  Railway  Company,  Ap- 
pellant. 

No.  16*447. 

Residence — Minor — Emancipatian.  A  finding  that  a  minor  had 
been  emancipated  by  his  parent  and  that  he  was  a  resident 
of  this  state  was  sustained  by  evidence. 

Appeal  from  Montgomery  district  court;  Thomas 
J.  Flannelly,  judge.  Opinion  filed  April  9,  1910. 
Affirmed. 

John  Madden,  and  W.  W.  Brown,  for  the  appellant. 
A.  L.  BiUings,  for  the  appellee. 

Per  Curiam:  The  plea  in  abatement  raised  the 
single  question  whether  the  plaintiff  was  a  resident  of 
Kansas  at  the  time  the  action  was  commenced.  From 
the  evidence  it  was  for  the  jury  to  determine  this  fact, 
which  involved  his  intention  and  whether  his  mother 
by  her  actions  had  emancipated  him.  The  emancipa- 
tion of  a  minor  by  his  parent  may  be  inferred  from  the 
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conduct  of  the  parties  or  other  circumstances.  (HaJU- 
day  V.  Miller,  29  W.  Va.  424 ;  Flynn  v.  Baisley,  35  Ore. 
268;  Dierker,  to  vse  of  Shoemake  v.  Hess,  et  al.,  54 
Mo.  246.)  The  jury,  in  substance,  found  that  the 
mother  in  this  instance  relinquished  all  claim  to  the 
plaintiff's  earnings  and  all  right  to  control  him.  He 
testified  that  it  was  his  intention  to  make  his  domicile 
in  Kansas,  so  that  there  was  evidence  to  sustain  the 
jury's  findings.  The  case  of  Modem  Woodmen  v.  Hes- 
ter, 66  Kan.  129,  is  not  controlling,  because  there  was 
no  question  in  that  case  of  emancipation.  Here  the 
whole  case  turned  upon  that  question,  and,  there  being 
evidence  in  our  opinion  to  support  the  finding  of  the 
jury,  the  judgment  must  be  affirmed. 


Sarah  A.  King  et  oL,  Appellees,  v.  The  Modern 
Woodmen  of  America,  Appellant. 

No.  16,449. 

FRATERNAL  INSURANCE — Age  of  AppHcant — Representations — 
Findings.  Where  a  fraternal  insurance  society  refused  to 
pay  a  death  benefit  on  the  ground  that  the  deceased  had  mis- 
represented his  age  in  his  application  for  membership,  a 
finding  that  his  age  was  correctly  stated  in  the  application 
held  conclusive  on  review. 

Appeal  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  April  9,  1910.  Af- 
firmed. 

Truman  Plantz,  George  G.  Perrin,  and  Banks  & 
Bertenskaw,  for  the  appellant. 
C.  W.  Shinn,  and  Alvin  V.  Sharpe,  for  the  appellees. 

Per  Curiam:  Sarah  A.  King,  widow,  and  William  E. 
King,  son  of  Jeremiah  King,  deceased,  commenced  this 
action  against  the  Modem  Woodmen  of  America,  to 
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recover  the  sum  of  $2000  due  them  as  beneficiaries 
under  a  certificate  issued  by  the  defendant  to  Jere- 
miah King,  April  30,  1895.  The  certificate  was  made 
payable  to  the  wife  and  son  of  Jeremiah  King,  in  the 
sum  of  $1000  each.  When  Jeremiah  King  joined  the 
society  he  made  application  in  writing,  which  con- 
tained the  following  provision: 

"I  do  hereby  consent  and  agree  that  this  application 
and  the  laws  of  the  order  shall  form  the  sole  basis  of 
my  admission  to  and  membership  in  this  order,  and 
of  the  benefit  certificate  to  be  issued  to  me  by  this 
order  on  this  application,  .  .  .  and  that  any  un- 
true or  fraudulent  statement  or  answer  or  any  con- 
cealment of  facts,  intentional  or  otherwise,  in  this  ap- 
plication, shall  forfeit  the  rights  of  myself  and  my 
beneficiaries  to  all  benefits  and  privileges  therein  or 
arising  therefrom. 

"Give  date  of  birth.    Ans.  June  22,  1850." 

On  January '30,  1906,  Jeremiah  King  died  at  Cherry- 
vale,  Kan.,  at  which  time  he  was  a  member  in  good 
standing  of  Ozark  Camp  No.  3585  of  the  Modem 
Woodmen  of  America,  located  at  Liberal,  Barton 
county,  Missouri.  Proofs  of  death  were  duly  made  to 
the  order,  but  payment  was  refused  for  the  reason 
that  the  age  of  the  deceased  was  falsely  stated  in  the 
application.  The  proof  of  death  stated  that  the  de- 
ceased was  born  June  22,  1849.  If  bom  in  1849  his 
age  when  he  became  a  member  was  such  as  to  make 
him  ineligible  to  membership,  as  he  had  passed  the 
age  limit.  It  was  therefore  claimed  that  the  camp  was 
deceived  by  the  statement  made,  and  under  the  provi- 
sions of  the  application  above  stated  the  certificate  was 
void.  The  plaintiffs  claimed  that  the  age  given  by  the 
deceased  was  true,  and  that  the  date  of  his  birth  given 
in  the  proof  of  death  was  a  mistake.  Upon  the  trial 
the  question  of  age  was  directly  placed  in  issue,  and 
was  the  only  question  in  controversy.  The  evidence 
upon  this  question  was  submitted  to  a  jury,  and  the 
28—82  KAN. 
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verdict  was  in  favor  of  the  plaintiffs.    The  defendant 
brings  the  case  here  by  appeal. 

The  evidence  was  conflicting,  and  much  of  it  was 
necessarily  statements  of  family  history  and  hearsay. 
Objections  were  made  to  the  introduction  of  some  of 
the  evidence,  which  were  overruled.  After  a  careful 
examination  of  the  abstract,  we  conclude  that  the  ques- 
tion of  fact  was  properly  submitted  to  the  jury,  and 
their  findings,  after  approval  by  the  court,  are  con- 
clusive here.  We  are  unable  to  say  that  any  material 
error  was  committed  by  the  court  in  the  presentation 
of  the  case  to  the  jury.  The  conclusion  reached  seems 
to  be  fair  and  just.    The  judgment  is  affirmed. 


Albert  E.  King,  Appellant,  v.  Eusebius  Nilson, 
Appellee. 

No.  16,481. 

Compromise  Tax  Deed — Taxes  Included — Authority  for  Assign- 
ment of  the  Certificate.  A  claim  that  a  compromise  tax  deed 
was  void  because  taxes  not  a  lien  upon  the  land  were  included, 
and  the  compromise  resolution  had  become  dormant  at  the 
time  the  money  was  paid  and  the  assignment  executed,  not 
sustained. 

Appeal  from  Haskell  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  April  9,  1910.  Af- 
firmed. 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  ap- 
pellant. 

WiUiam  Easton  Hutchison,  and  C.  E.  Vance,  for  the 
appellee. 

Per  Curiam:  The  tax  deed  in  this  case  being  valid, 
the  judgment  must  be  affirmed  without  reference  to 
the  other  questions  raised. 

There  is  no  similarity  between  this  case  and  that  of 
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Lanning  v.  Brown,  79  Kan.  103,  which  is  relied  upon 
by  the  plaintiff.  There  the  deed  recited  on  its  face  that 
the  order  of  the  board  authorizing  the  assignment  re- 
quired the  payment  of  taxes  which  were  not  at  the 
time  a  lien  upon  the  land.  This  deed,  on  the  contrary, 
shows  that  the  taxes  of  1900  were  not  included  in  the 
order  of  compromise,  although  they  were  paid  on  June 
27,  1901,  when  the  certificate  was  actually  assigned; 
but  in  the  meantime  they  had  become  a  lien  upon  the 
land,  and  their  payment,  together  with  the  amount  for 
which  the  certificate  was  assigned,  properly  made  up 
the  entire  consideration.  The  only  reference  to  the 
taxes  of  1900  is  in  the  granting  clause,  and  since  it  was 
proper  for  the  purchaser  to  pay  those  taxes  when  the 
assignment  was  actually  made  the  recital  of  the  fact 
is  not  sufficient  to  avoid  the  deed. 

Another  objection  to  the  deed  is  that  the  compromise 
resolution  had  lost  its  force  and  had  become  dormant 
at  the  time  the  money  was  paid  and  the  assignment 
executed.  The  deed,  being  more  than  five  years  old,  is 
entitled  to  every  presumption  in  its  favor.  There  is 
nothing  showing  that  the. board  had  revoked  its  au- 
thority, and  the  presumption  is  that  the  order  was 
made  without  any  condition  requiring  it  to  be  accepted 
within  a  certain  time.  The  original  owner  could  not 
have  been  prejudiced  by  the  order  remaining  open 
from  October  to  the  following  June ;  he  had  that  much 
more  time  within  which  to  compromise  the  tax  himself 
if  he  desired. 

The  judgment  is  affirmed. 


H.  W.  McAfee,  Appellee,  v.  0.  E.  Walker,  Appellant. 

No.  16.489. 

Costs  —  Printing  Abstracts  and  Briefs — Time  of  Filing  State- 
ment Under  the  court  rules  the  expense  of  printing  ab- 
stracts and  briefs  held  not  taxable  as  costs  unless  a  state- 
ment thereof  is  filed  with  the  clerk  prior  to  the  expiration  of 
ten  days  from  the  time  the  case  is  decided. 
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Motion  to  retax  costs.  Opinion  filed  April  15,  1910. 
Motion  allowed.  (For  original  opinion  see  ante,  p.  182.) 

Per  Curiam:  The  clerk  has  taxed  as  costs  $65.50,  the 
amount  paid  the  stenographer  of  the  trial  court  for  the 
transcript,  and  $23.40,  the  expense  of  printing  the  ab- 
stract. The  appellee  moves  to  strike  out  these  items  on 
the  ground  that  no  statement  of  either  was  filed  with 
the  clerk  within  ten  days  after  the  case  was  decided, 
as  required  by  rule  21,  which  reads : 

"The  amount  paid  for  the  transcript  of  the  record  or 
case-made,  for  the  stenographer's  transcript  of  the  evi- 
dence, or  for  the  printing  of  the  abstract,  shall  be  taxed 
as  costs  only  when  a  statement  thereof  shall  be  filed 
with  the  clerk  not  later  than  ten  days  after  a  cause  is 
decided.  The  opposite  party  may  file  an  objection 
thereto  not  later  than  twenty  days  after  such  decision." 

The  stenographer's  receipt  for  the  $65.50  was  at- 
tached to  the  transcript,  and  this  was  a  sufficient  state- 
ment so  far  as  that  item  is  concerned.  No  statement 
of  the  amount  paid  for  the  appellant's  abstract  was 
filed  until  March  23,  the  decision  having  been  made 
March  12.  The  prescribed  limit  was  exceeded  by  only 
one  day,  but  the  bar  had  fallen  and  the  extent  of 
further  delay  is  immaterial.  The  very  purpose  of  the 
rule  was  to  draw  at  some  point  a  hard-and-fast  line, 
"in  order  that  a  definite  limit  shall  be  fixed  within 
which  the  right  must  be  asserted  if  it  is  not  to  be 
deemed  abandoned."  (Railway  Co.  v,  Jenkins,  79  Kan. 
698,  701.)  The  appellant's  abstract  was  deposited  in 
the  clerk's  office  January  8,  and  the  statement  could 
have  been  filed  then  or  at  any  time  thereafter  until  and 
including  March  22.  By  the  terms  of  the  rule  a  later 
filing  was  ineffective.  The  charge  of  $23.40  will  be 
stricken  from  the  cost-bill. 
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J.  D.  Bowland,  Appellee,  v.  The  McDonald  Indepen- 
dent Telephone  Company,  Appellant. 

No.  16.898. 

Costs — Abstract  of  the  Record — Unnecessary  Matter  Included. 
The  cost  of  printing  unnecessary  matter  in  the  abstract  of  the 
record  taxed  to  the  appellant. 

Rehearing  on  objection  to  taxing  costs.  Opinion  filed 
April  16,  1910.  Costs  retaxed.  (For  original  opinion 
see  ante,  p.  84.) 

Per  Curiam:  The  appellee  has  filed  objections  to  tax- 
ing as  costs  the  expense  of  printing  certain  portions  of 
the  appellant's  abstract.  The  objections  are  well  taken. 
The  purported  abstract  is  in  fact  a  copy  of  the  record, 
and  is  in  no  sense  an  abstract.  It  contains  complete 
copies  of  the  petition,  the  motion  to  make  more  definite 
.and  certain,  the  answer,  and  the  reply.  For  the  pur- 
poses of  the  appeal  in  this  case  the  substance  of  the 
pleadings  could  have  been  stated  in  a  dozen  lines.  No 
useful  purpose  was  served  in  printing  the  journal  entry 
of  the  ruling  on  the  motion  to  make  more  definite  and 
certain,  or  the  journal  entry  of  the  judgment,  or  the 
motion  for  a  new  trial.  No  point  was  made  on  the  form 
of  the  verdict  and  there  was  no  need  for  printing  it,  yet 
it  appears  twice.  All  the  evidence  is  printed  instead 
of  being  abstracted ;  for  instance,  in  proving  his  title  to 
the  land  the  appellee  introduced  two  patents  from  the 
United  States  and  two  warranty  deeds,  which  are  set 
out  in  full,  including  the  acknowledgments  and  formal 
parts.  Under  the  issues  it  was  unnecessary  to  print 
any  part  of  them.  Of  the  thirty-seven  pages  of  the  pur- 
ported abstract  twenty-five  were  wholly  unnecessary, 
and  the  cost  of  printing  the  same,  amounting  to  $18.75, 
will  be  taxed  to  the  appellant. 
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,  82   358         Adolph  Kruse,  Appellee,  v.  J.  E.  Conklin,  Appellant. 

^^      ^  No.  15,970. 

SYLLABUS    BY    THE    COURT. 

1.  Unrecorded  CJonveyance — Rights  of  Subsequent  Purchasers. 
An  unrecorded  conveyance  of  real  estate  is  good  except  as 
against  a  person  who  purchases  without  notice  thereof  and 
for  a  valuable  consideration. 

2.  Payinent  of  Valuable  Consideration  by  Second  Pur- 
chaser— Burden  of  Proof.  Where,  after  the  execution  of 
a  conveyance  which  is  not  recorded,  the  grantor  conveys 
the  same  property  to  another,  the  latter,  in  order  to  be  pro- 
tected by  the  recording  act,  must  assume  the  burden  of  prov- 
ing that  he  was  a  purchaser  for  a  valuable  consideration. 
Recitals  in  the  conveyance  itself  of  the  payment  of  consid- 
eration are  no  evidence  thereof  as  against  strangers. 

3.  Presumption  that  Second  Purchaser  Acted  in  Good 

Faith  and  unthout  Notice.  As  soon  as  it  appears  that  a 
valuable  consideration  has  been  paid  the  presumption 
arises  that  the  purchaser  acted  in  good  faith  and  without 
notice  of  the  rights  of  those  who  claim  under  the  unrecorded 
deed.  Until  there  is  proof  that  he  paid  a  valuable  consid- 
eration there  is  no  presumption  of  good  faith. 

Appeal  from  Kiowa  district  court;  Edward  H. 
Madison,  judge  pro  tern.  Opinion  filed  May  7,  1910. 
Reversed. 

STATEMENT. 

This  was  an  action  in  ejectment  to  recover  the  pos- 
session of  160  acres  of  land  in  Kiowa  county.  After 
issues  were  joined  a  jury  was  waived.  The  court 
made  findings  of  fact  which  are,  in  substance : 

(1)  C.  L.  Davidson  held  a  mortgage  on  the  land, 
dated  July  2,  1887,  payable  five  years  after  date. 

(2)  Soon  after  the  execution  of  the  mortgage  the 
land  was  abandoned  by  the  owner  of  the  fee. 

(3)  In  1890  the  FuUington  Live  Stock  Company 
included  the  land  in  a  large  pasture  owned  by  it,  in 
which  there  were  several  tracts  of  land  to  which  it 
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had  no  title.  The  company  leased  the  land  from  David- 
son, the  owner  of  the  mortgage,  and  paid  rent  to  him 
for  several  years ;  afterward  it  purchased  the  note  and 
mortgage  from  him  and  retained  possession  of  the 
land  under  the  mortgage,  paying  rent  to  no  one.  The 
mortgage  debt  has  never  been  paid. 

(4)  On  March  3,  1900,  the  Fullington  Live  Stock 
Company  was  adjudged  a  bankrupt,  and  J.  E.  Conk- 
lin of  Wichita  became  the  trustee  of  the  estate  and 
took  possession  of  the  property  of  the  bankrupt,  in- 
cluding the  pasture  in  which  the  land  in  question  was 
located.  Afterward  the  trustee  leased  the  pasture  to 
W.  G.  Fairchild  for  one  year.  In  April,  1901,  some 
difficulties  arose  between  the  trustee  and  Fairchild  and 
J.  E.  Conklin,  the  defendant  herein.  J.  E.  Conklin,  the 
trustee,  and  J.  E.  Conklin,  the  defendant,  are  different 
persons.  The  trustee  began  proceedings  in  the  federal 
court  to  oust  Fairchild  and  the  defendant  from  the 
land.  While  these  proceedings  were  pending  Conklin, 
the  defendant,  made  an  offer  to  the  court  to  purchase 
all  the  interest  of  the  trustee  in  the  lands  of  the  bank- 
rupt for  the  sum  of  $3000.  This  offer  was  accepted  by 
the  court  and  the  trustee  ordered  to  convey  all  the  in- 
terest of  the  bankrupt  in  the  lands  by  a  deed,  which 
should  be  in  substance  and  effect  a  quitclaim  deed. 
Conklin,  the  trustee,  was  not  present  when  the  offer 
was  made,  nor  was  he  consulted  about  it  or  advised  of 
it  at  the  time. 

(5)  In  pursuance  of  this  order  W.  G.  Fairchild, 
attorney  for  the  defendant,  prepared  a  deed  to  be  ex- 
ecuted by  the  trustee,  and  included  therein  the  land  in 
question.  The  trustee  afterward  executed  the  deed  as 
prepared  by  Fairchild,  with  the  description  of  this 
land  included,  and  delivered  the  same  to  the  defend- 
ant. The  trustee  made  very  little  examination  of  the 
deed  to  ascertain  its  contents. 

(6)  At  the  time  the  trustee  qualified  he  took  posses- 
sion of  the  note  and  mortgage  which  had  been  pur- 
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chased  by  the  Fullington  Live  Stock  Company  from  the 
mortgagee,  and  listed  the  same  as  personal  property, 
had  the  same  appraised  as  such,  and,  in  May,  1900,  of- 
fered the  mortgage  and  note  for  sale  at  public  auction, 
in  pursuance  of  the  court's  order  to  sell  the  personal 
property  of  the  bankrupt.  But  no  sale  of  the  note  and 
mortgage  was  made,  on  account  of  the  lack  of  bidders. 
At  the  time  of  the  execution  of  the  deed  by  the  trustee 
conveying  the  interest  of  the  bankrupt  in  the  lands  to 
the  defendant  the  note  and  mortgage  were  in  the  pos- 
session of  the  trustee,  and  rio  demand  of  any  kind  was 
made  on  him  personally  for  the  delivery  of  the  note 
and  mortgage  to  the  defendant.  At  the  time  of  the 
preparation  of  the  deed  some  conversation  occurred 
between  the  attorney  for  the  trustee  and  W.  G.  Fair- 
child,  in  which  it  was  said  that  the  mortgage  had  been 
mislaid,  could  not  be  found  at  the  time;  and  it  was 
agreed  between  the  attorneys  that  the  insertion  of  the 
description  of  the  land  in  the  deed  would  convey  the 
title  of  the  trustee. 

(7)  The  defendant  has  been  in  actual  and  exclusive 
possession  of  the  land  under  his  deed  from  the  trustee 
from  the  22d  of  April,  1901,  until  the  present  time.  He 
has  had  the  same  inclosed  in  a  large  pasture  with  other 
lands,  some  of  which  are  owned  by  him  and  some  of 
which  he  has  leased  from  the  owners.  The  deed  from 
the  trustee  was  not  recorded  until  the  3d  day  of  De- 
cember,  1901. 

(8)  In  May,  1901,  J.  E.  Conklin,  trustee,  being  in 
the  possession  of  the  note  and  mortgage,  assigned  and 
delivered  the  same  to  one  Cyrus  Ritchie.  There  is  no 
evidence  as  to  the  actual  consideration  for  the  assign- 
ment or  any  evidence  showing  whether  Ritchie  had 
actual  notice  of  the  trustee's  deed  to  the  defendant. 
Soon  after  the  assignment  to  him  of  the  note  and 
mortgage  Ritchie  assigned  and  delivered  the  same 
to  M.  P.  Hocking,  and  there  is  no  evidence  as  to  the 
actual  consideration  paid  by  Hocking  or  whether  he 
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had  actual  notice  of  the  trustee's  deed.  In  July,  1901, 
Hocking  brought  an  action  to  foreclose  the  mortgage 
against  the  Fullington  Live  Stock  Company  and  the 
original  mortgagors  and  the  former  owner  of  the  fee. 
He  obtained  a  judgment  of  foreclosure,  and  purchased 
the  land  at  sheriff's  sale  September  20,  1902.  What- 
ever title  Hocking  took  by  the  sheriflF's  deed  now  be- 
longs to  the  plaintiff,  Kruse. 
As  conclusions  of  law  the  court  found: 

"(1)  The  Fullington  Live  Stock  Company  was  a 
mortgagee  in  the  possession  of  the  land  in  controversy 
after  the  purchase  of  the  note  and  mortgage  from  C. 
L.  Davidson. 

"(2)  The  trustee  of  the  estate  of  the  Fullington 
Live  Stock  Company,  after  he  took  possession  of  the 
ranch  and  pastures  of  the  said  company,  was  a  mort- 
gagee in  possession  of  the  said  land. 

"(3)  By  the  execution  and  delivery  of  the  trustee's 
deed  the  note  and  mortgage  were  assigned  to  J.  E. 
Conklin,  defendant. 

"(4)  The  defendant,  Conklin,  by  failing  to  obtain 
possession  of  the  note  and  mortgage  from  the  trustee 
and  withholding  his  deed  from  record,  was  guilty  of 
negligence. 

"  (5)  Cyrus  Ritchie  was  a  purchaser  of  the  note  and 
mortgage  for  value,  and  without  notice  of  the  interests 
of  the  defendant,  Conklin. 

"(6)  The  plaintiff  is  entitled  to  recover  the  posses- 
sion of  the  land  in  controversy." 

In  accordance  with  these  findings  judgment  was 
rendered  for  the  plaintiff,  and  the  defendant  appeals. 

W.  G.  Fairckild,  for  the  appellant;  H.  S.  Lewis,  of 
counsel. 
/.  W.  Davis,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  defendant  challenges  the  correct- 
ness of  the  fourth,  fifth  and  sixth  conclusions  of  law. 
The  challenge  must  be  sustained.  The  fourth  and  fifth 
conclusions  upon  which  the  court  predicates  the  judg- 
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ment  in  substance  amount  to  this :  Cyrus  Ritchie  hav- 
ing purchased  the  note  and  mortgage  for  value  and 
without  notice,  he  and  the  plaintiff,  who  claims  under 
him,  are  protected  by  the  recording  act,  and  because 
of  the  failure  of  the  defendant  to  record  his  deed  the 
plaintiff's  title  is  superior.  But  that  part  of  the  fifth 
conclusion  of  law  which  holds  that  Ritchie  purchased 
the  note  and  mortgage  for  value  is  not  supported  by 
the  findings  of  fact.  In  the  eighth  finding  of  fact  it  is 
said :  "There  is  no  evidence  as  to  the  actual  considera- 
tion for  said  assignment,  and  no  evidence  as  to  whether 
Ritchie  had  actual  notice  of  the  conveyance  to  Conklin, 
defendant."  The  court's  error  was  holding  that,  in  the 
absence  of  any  evidence  to  the  contrary,  Ritchie  must 
be  presumed  to  have  purchased  for  value  and  without 
notice.  While  there  is  some  conflict  in  the  authorities, 
the  rule  appears  to  be  settled  by  the  better  reasoning  as 
well  as  the  weight  of  authority  that  the  burden  of  proof 
as  to  the  payment  of  a  valuable  consideration  rests 
upon  the  subsequent  purchaser.  (Coon  v.  Broivning, 
10  Kan.  85;  Morris  v.  Daniels,  35  Ohio  St.  406;  Rose- 
man  et  al,  V.  Miller,  84  111.  297 ;  /.  D.  and  D.  Halstead 
V,  the  President,  Directors  and  Company  of  the  Bank 
of  Kentucky,  4  J.  J.  Mar.  [Ky.]  *554 ;  Lake  v.  Hancock, 
use  of  Payne,  38  Fla.  53;  Nickerson  v.  Wells-Stone 
Mercantile  Co.,  71  Minn.  230;  23  A.  &  E.  Encycl.  of  L. 
522,  523 ;  24  A.  &  E.  Encycl.  of  L.  140.) 

Although  the  language  of  our  recording  act  has  been 
changed  since  the  decision  in  Coon  v.  Browning,  supra, 
the  present  statute  has  exactly  the  same  force  and 
effect  as  the  former.  This,  in  effect,  was  held  in 
Holden  v.  Garrett,  23  Kan.  98.  The  reason  of  the 
rule  that  the  burden  of  proof  as  to  the  payment  of  a 
valuable  consideration  rests  upon  a  subsequent  pur- 
chaser is  that  while  the  recital  in  a  deed  that  the  con- 
sideration has  been  paid  is  prima  facie  evidence,  as  be- 
tween the  parties,  it  is  no  evidence  against  a  stranger. 
(King  v.  Mead,  60  Kan.  539;  Doty  v.  Bitner,  post.) 
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Other  reasons  given  for  the  rule  are  that  the  knowl- 
edge and  means  of  proving  the  consideration  are  more 
reasonably  and  naturally  in  the  possession  of  the 
grantee  and  the  difficulty  which  ordinarily  arises 
where  an  attempt  is  made  to  prove  the  negative  rather 
than  the  affirmative  of  a  proposition. 

As  to  notice,  it  will  be  observed  that  the  rule  is 
equally  well  established  that  the  burden  is  on  the  one 
who  claims  under  the  prior  unrecorded  deed.  At  least, 
this  is  true  as  soon  as  it  is  established  that  the  subse- 
quent purchaser  parted  with  value.  Many  of  the 
courts  take  the  view  that  the  burden  of  proof  as  to  the 
good  faith  of  the  subsequent  purchaser  shifts  as  soon 
as  the  last  purchaser  has  shown  that  he  paid  a  valuable 
consideration.  (Morris  v.  Daniels,  35  Ohio  St.  406; 
Iron  Co.  V.  Iron  Co.,  et  al,  105  Iowa  624;  23  A.  &  E. 
Encycl.  of  L.  523,  and  cases  cited  in  note.)  As  soon 
as  it  appears  that  a  valuable  consideration  has  been 
paid  the  presumption  arises  that  the  purchaser  acted 
in  good  faith  and  without  notice  of  the  rights  of  the 
parties  who  claim  under  the  unrecorded  deed.  In  Afo?-- 
ris  V.  Daniels,  supra,  it  was  said : 

"The  rule  in  such  case  is  entirely  analogous  to  that 
which  obtains  in  relation  to  commercial  paper,  and 
rests  on  the  same  principle.  The  indorsee  of  nego- 
tiable paper  before  due  must  prove  the  payment  of  a 
valuable  consideration  as  soon  as  it  is  shown  that  the 
instrument  was  made  without  consideration,  or  was 
obtained  by  fraud."     (Page  417.) 

In  the  present  case  the  court  assumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  subsequent 
purchaser  paid  value  and  took  the  title  to  the  note  and 
mortgage  without  notice  of  the  defendant's  interests. 
This  was  error.  Until  there  was  proof  that  the  pur- 
chaser paid  a  valuable  consideration  there  was  no  pre- 
sumption of  good  faith.  Of  course,  before  the  subse- 
quent purchaser  can  take  advantage  of  the  failure  of 
the  prior  purchaser  to  record  his  deed,  he  must  be 
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himself  a  purchaser  for  value  and  without  notice. 
(Grocer  Co.  v.  Alleman,  81  Kan.  543;  Morris  v.  Wicks, 
81  Kan.  790;  Doty  v.  Bitner,  post.) 

From  the  findings  of  fact  it  appears  that  the  bank- 
ruptcy court  ordered  the  note  and  mortgage  sold  as 
personal  property  at  public  sale  in  May,  1900,  and 
that  it  was  offered  for  sale  at  that  time  in  pursuance 
of  the  court's  order,  but  no  sale  of  it  was  made  be- 
cause of  lack  of  bidders.  It  does  not  appear  by  what 
authority  the  trustee  proceeded  to  sell  the  same  more 
than  a  year  afterward  at  private  sale,  and  the  question 
of  his  authority  to  sell  it  when  he  did  may  have  a 
bearing  in  determining  the  good  faith  of  the  plaintiff 
in  the  transaction.  The  whole  case  turns  upon  this 
proposition,  and,  since  there  was  no  evidence  to  sup- 
port the  conclusion  of  law  that  the  plaintiff  purchased 
for  a  valuable  consideration  and  without  notice,  the 
judgment  must  be  reversed  and  a  new  trial  ordered. 


George  C.   Nelson,  Appellant,  v.   The   Board   op 
County  Commissioners  of  the  County  of  Butler, 

Appellee. 

No.  16.249. 
SYLLABUS  BY  THE  COURT. 

Highways — Appeal  from  Award — Evidence  of  Prior  Eatablish- 
ment  of  Highway.  On  an  appeal  to  the  district  court  from 
an  award  of  damages  allowed  by  the  county  commissioners 
for  the  establishment  of  a  highway  the  county  attorney  in 
his  statement  to  the  jury  said  that  the  land  did  not  belong 
to  the  appellant,  as  a  public  highway  had  long  ago  been  es- 
tablished upon  that  same  line  by  the  legislature.  On  the 
trial  the  county  attorney  introduced  an  act  of  the  legisla- 
ture by  which,  in  1872,  roads  were  established  on  all  section 
lines  in  that  and  other  counties.  At  the  proper  time  the  ap 
pellant  requested  the  court  to  instruct  the  jury  to  disregard 
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the  fact  that  a  public  highway  had  been  established  on  such 
line,  which  was  refused.     Held,  error. 

Appeal  from  Butler  district  court;  Granville  P. 
AiKMAN,  judge.  Opinion  filed  May  7,  1910.  Re- 
versed. 

r.  A.  Kramer,  and  George  J.  Benson,  for  the  appel- 
lant. 

Fred  S.  Jackson,  attorney-general,  and  K.  Af .  Geddes, 
county  attorney,  for  the  appellee;  C  A.  Leland,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  an  action  to  recover  damages 
on  account  of  establishing  a  public  highway  over  the 
land  of  the  appellant.  The  road  was  regularly  estab- 
lished under  the  statute.  The  county  commissioners 
allowed  the  appellant  $134,  and  he  appealed  from  this 
allowance  to  the  district  court,  where  the  verdict  was 
in  favor  of  the  county,  and  now  he  appeals  to  this 
court. 

Only  two  questions  are  presented — irregularity  of 
the  court  by  which  the  appellant  was  prevented  from 
having  a  fair  trial,  and  misconduct  of  the  county  at- 
torney which  prevented  the  appellant  from  having  a 
fair  trial.  Upon  the  statement  of  the  case  the  county 
attorney  made  the  following  statements  to  the  jury: 

"There  won't  be  any  evidence  here  to  show  that  Mr. 
Nelson  ever  owned  the  land  over  which  this  public 
highway  is  located;  but  there  will  be  evidence  that 
this  public  highway  was  located  in  1872. 

"The  evidence  will  be  that  this  public  highway  was 
located  in  1872,  long  before  Mr.  Nelson  or  anyone  else, 
except  the  government,  had  it.  The  evidence  will  be 
that  the  government  and  the  legislatures  of  the  state 
of  Kansas  located  that  public  highway  before  ever  any 
patent  was  issued  to  it." 

Tc  this  the  appellant  objected  and  excepted,  and 
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asked  to  have  it  withdrawn  from  the  consideration  of 
the  jury,  which  was  refused  by  the  court. 

Upon  the  introduction  of  the  evidence  the  county 
attorney  introduced  chapter  181  of  the  Laws  of  1872, 
which  declared  all  section  lines  in  several  counties, 
among  which  was  Butler,  to  be  public  highways.  This 
was  also  objected  to.  At  the  proper  time  the  appel- 
lant requested  the  court  to  give  the  following  instruc- 
tion to  the  jury,  which  was  refused: 

"The  fact,  if  it  be  a  fact,  that  prior  to  the  time  the 
road  in  question  was  located  by  the  board  of  county 
commissioners  a  road  may  have  been  provided  for 
along  the  same  line  by  the  act  of  congress,  or  some 
other  method,  can  not  be  taken  into  consideration  by 
you  in  estimating  the  damage  in  this  case.  In  other 
words,  plaintiff  is  entitled  to  just  as  much  damages  as 
he*  would  be  if  such  road  had  not  been  ^  previously 
located  or  provided  for." 

Otherwise  the  case  was  tried  in  the  manner  usual 
in  such  cases.  On  the  question  of  damages  it  was  un- 
disputed that  two  and  one-half  acres  of  land  were 
taken  for  the  road  and  were  worth  at  least  $12  per 
acre.  It  was  not  pretended  that  the  landowner  re- 
ceived compensation  for  this  by  benefits  or  otherwise. 
There  was  nothing  in  the  evidence  sufficient  to  justify 
a  verdict  for  the  appellant  for  less  than  $30,  and  a 
much  larger  verdict  was  justifiable. 

It  was  clearly  erroneous  for  the  court  to  permit  the 
county  attorney  to  call  the  attention  of  the  jury  to  this 
act  of  the  legislature.  No  purpose  is  apparent  for 
doing  so  other  than  to  influence  and  mislead  the  jury. 
The  error  in  making  the  statement  was  emphasized 
by  the  refusal  to  exclude  it  from  the  jury  upon  request. 
The  instruction  to  the  jury  requested  by  the  plaintiff 
was  proper,  and  ought  to  have  been  given.  (Comm'rs 
of  Lyon  Co.  v.  Riser ,  26  Kan.  279;  CommWs  of  Wa- 
baunsee Co,  V.  Bisby,  37  Kan.  253 ;  Briggs  v.  Comm'rs 
of  Labette  Co.,  39  Kan.  90 ;  Cowley  County  v.  Hooker, 
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70  Kan.  372.)     In  the  case  of  Comm'rs  of  Wabaunsee 
Co.  V,  Bisby,  supra,  it  was  said  in  the  opinion : 

"The  county  was  treating  this  matter  as  if  no  road 
had  ever  been  located  there.  Whatever  proceedings 
had  taken  place  prior  to  that  time  the  county  commis- 
sioners were  entirely  ignoring;  they  were  saying  to  the 
defendant,  We  are  about  to  locate  and  establish  a  road 
over  your  land,  and  if  you  claim  damages  you  must 
present  your  claim.  And  after  the  county  board  has 
done  this  it  can  hot  be  heard  to  say,  A  public  road  is 
already  established  over  this  same  route,  and  there- 
fore the  plaintiff  is  not  damaged."     (Page  255.) 

The  only  thing  that  can  be  said  to  avoid  a  reversal 
here  is  that  no  prejudice  resulted  from  the  error  com- 
mitted. This  conclusion,  however,  is  not  apparent. 
The  verdict  is  erroneous.  It  can  not  be  justified  under 
the  evidence,  and  therefore  something  must  have 
misled  the  jury.  No  other  reason  appearing  for  the 
conduct  of  the  jury,  we  conclude  that  it  was  the  result 
of  this  error,  and  therefore  the  judgment  is  reversed. 


'  82      3R7 

Lee  a.  Howerton  et  ux.,  Appellees,  v.  The  Kansas     ;^  s^i 
Natural  Gas  Company,  Appellant, 

No.  16.292. 
SYLLABUS  BY  THE  COURT. 

1.  Mineral  Lease — Cancellation  for  Insufficient  Development — 
Adequacy  of  Remedy  in  Damages — Burden  of  Proof,  An  oil- 
and-gas  lease  provided  that  the  lessee  should  pay  $50  per 
year  for  each  gas  well  upon  the  leased  premises  during  the 
time  gas  should  be  marketed  therefrom.  Adhering  to  the 
decision  on  a  former  hearing  (Howerton  v.  Gas  Co,,  81  Kan. 
553)  that  the  contract  contemplated  that  other  wells  should 
be  drilled  with  reasonable  diligence  to  utilize  this  lease,  it  is 
further  held,  that  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  a  remedy  in  damages  is  not  an  adequate  remedy  for 
the  failure  of  the  lessee  to  proceed  to  drill  other  wells  to  pro- 
tect the  land  from  drainage  and  to  obtain  gas  therefrom. 
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2.  Same,     Having  failed  to  make  this  showing,  the  de- 


cree for  cancellation  can  not  be  sustained. 

3.  Measure  of  Damages  for    Failure    to    Drill   Wells, 

The  measure  of  damages  is  the  sum  of  $50  per  year  for  each 
well  from  the  time  it  ought  to  have  been  drilled. 

4.  Alternative  Decree  for  Breach  of  Agreement  by  Lessee 

to  Operate,  If  it  be  determined  that  such  a  rule  of  damages 
can  not  be  applied,  an  alternative  decree  may  be  entered, 
upon  proper  proof,  providing  that  the  defendant  shall  pro- 
ceed, within  a  time  to  be  fixed,  as  before  indicated,  to  drill  such 
wells  as  may  be  necessary  to  protect  and  develop  the  land 
and  utilize  the  gas  thereon,  and  pay  for  such  wells  as  stipu- 
lated, or  that  the  lease  be  canceled. 

Appeal  from  Allen  district  court;  Oscar  Foust, 
judge.  Opinion  on  rehearing,  filed  May  7,  1910.  (For 
first  opinion  see  Howerton  v.  Gas  Co,,  81  Kan.  553.) 
Reversed. 

Eugene  Mackey,  and  John  J.  Jones,  for  the  appel- 
lant; Jones  &  Reid,  and  Mackey  &  Sculley,  of  counsel. 

Baxter  D.  McClain,  for  the  appellees. 

H,  P,  Farrelly,  and  T.  R.  Evans,  as  amid  curix. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  This  action  has  been  reconsidered  by 
the  court  after  argument  upon  a  rehearing  heretofore 
allowed.  The  facts  are  stated  in  the  first  opinion. 
{Howerton  v.  Gas  Co.,  81  Kan.  553.) 

Upon  a  careful  consideration  of  the  arguments  made 
upon  the  rehearing  and  of  the  authorities  the  court  is 
satisfied  with  the  former  opinion,  except  in  one  par- 
ticular. It  was  held  that  there  was  no  adequate  rem- 
edy in  damages  for  the  default  of  the  defendant.  Upon 
a  review  of  the  findings  of  the  district  court,  and  of 
the  evidence  upon  which  the  conclusions  of  law  of  that 
court  were  based,  we  now  hold  that  the  plaintiffs  failed 
to  show,  as  they  were  required  to  do  in  order  to  obtain 
equitable  relief,  that  damages  would  not  afford  an  ade- 
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quate  remedy.  The  default  consisted  in  the  failure 
properly  to  develop  the  leased  territory  by  drilling  and 
operating  a  reasonable  number  of  wells  necessary  for 
that  purpose,  and  the  failure  to  market  gas  from,  and 
make  the  payments  stipulated  for,  the  well  completed. 
No  reason  is  shown  why  witnesses  of  experience,  ac- 
quainted with  the  gas  field,  may  not  testify  with  rea- 
sonable accuracy  as  to  the  number  of  wells  which 
should  have  been  drilled  on  the  leased  land,  both  for 
protection  from  drainage  by  neighboring  leaseholds 
and  to  obtain  the  gas  underneath  the  land.  No  insur- 
mountable obstacle  to  such  proof  is  perceived  by  the 
court,  and  in  the  absence  of  evidence  that  it  can  not 
be  produced  it  is  concluded  that  the  plaintiffs  are  not 
entitled  to  a  remedy  by  forfeiture  or  cancellation  of 
the  lease.  This  conclusion  is  supported  by  Harris  v. 
The  Ohio  Oil  Co.,  57  Ohio  St.  118,  cited  in  the  first 
opinion,  and  other  adjudicated  cases  which  have  fol- 
lowed that  decision.  It  needs  no  authority,  however, 
to  support  the  proposition  that  if  there  is  an  adequate 
remedy  in  damages  no  other  relief  can  be  obtained. 
The  burden  was  upon  the  plaintiffs  to  show,  either  by 
the  nature  of  the  case  or  by  proper  evidence,  that  such 
damages  could  not  be  ascertained  with  reasonable  cer- 
tainty. Failing  in  this,  the  judgment  of  cancellation 
can  not  be  sustained. 

It  should  be  observed  that  this  is  not  a  case  where 
royalties  payable  in  a  share  of  the  product  are  pro- 
vided for,  but  is  an  agreement  to  pay  $50  per  annum 
for  each  gas  well.  The  measure  of  damages,  there- 
fore, is  the  sum  the  plaintiffs  have  lost  or  may  lose 
by  the  failure  of  the  defendant  to  complete  the  number 
of  producing  wells  reasonably  necessary  to  develop 
the  resources  of  the  leased  land  and  to  protect  its  lines. 
When  the  plaintiffs  shall  have  received  $50  per  year 
for  each  well  from  the  time  it  should  have  been  drilled 
they  will  have  received  the  full  compensation  agreed 
24—82  KAN. 
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upon  in  the  lease.  Under  the  terms  of  the  lease  they 
have  no  share  in  the  product  of  the  wells,  no  concern 
as  to  the  disposition  which  shall  be  made  of  that  prod- 
uct, and  the  rules  to  be  applied  in  leases  where  the 
lessor  is  given  a  royalty  are  not  entirely  applicable 
here.  Penalties  and  forfeitures  are  not  favorites  of 
the  law,  and  if  in  this  case  the  damages  which  the 
plaintiffs  sustain  from  the  breach  of  the  contract  can 
be  ascertained  with  reasonable  certainty  no  forfeiture 
can  be  adjudged.  It  should  also  be  observed  that  the 
plaintiffs,  during  all  this  long  delay  for  which  they 
now  seek  a  forfeiture,  made  no  complaint  other  than 
that  the  test  well  was  leaking.  Some  affirmative  ac- 
tion ought  at  least  to  have  been  taken  by  them  indi- 
cating a  purpose  to  insist  upon  a  forfeiture  before 
summarily  declaring  it. 

If  it  shall  be  ascertained  upon  another  trial  that 
such  a  rule  can  not  be  applied,  an  alternative  decree 
may  be  entered,  upon  proper  proof  adduced  to  support 
it,  providing  that  the  defendant  shall  proceed  within 
a  reasonable  time,  fixed  by  the  court,  to  drill  wells  and 
develop  and  protect  the  land  leased,  as  before  indi- 
cated, and  pay  the  amounts  stipulated  in  the  lease  for 
such  wells,  as  well  as  for  the  well  already  completed, 
or,  failing  to  do  so,  that  the  lease  be  canceled.  To  this 
end  proper  amendments  of  the  pleadings  should  be 
allowed  if  requested  or  found  to  be  necessary. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  these 
views. 

Porter,  J.  (concurring  specially)  :  I  think  the  court 
should  declare  as  a  matter  of  law,  from  its  knowledge 
of  conditions  in  the  oil-and-gas  territory,  that  wit- 
nesses of  experience  can  testify  with  reasonable  accu- 
racy to  what  number  of  wells  would  be  required  prop- 
erly to  develop  the  land  embraced  in  the  lease,  including 
such  wells  as  would  reasonably  be  necessary  to  protect 
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the  land  from  drainage  from  other  wells;  and  that, 
since  judicial  knowledge  takes  the  place  of  proof,  we 
should  hold  that  the  action  to  forfeit  or  cancel  the 
lease  can  not  be  maintained  because  it  appears  that 
the  plaintiffs  have  an  adequate  remedy  in  an  action 
for  damages. 

Benson,  J.  (dissenting) :  A  reexamination  of  this 
case  has  confirmed  the  views  expressed  in  the  first 
opinion.  I  am  unable  to  see  how  the  rule  of  damages 
announced  by  the  court  can  be  applied  to  afford  ade- 
quate relief.  How  many  wells  should  be  drilled,  and 
when  they  should  be  drilleki,  will,  I  believe,  result  in 
mere  conjecture,  even  after  the  most  patient  judicial 
inquiry.  The  plaintiffs  had  a  right  to  expect  an  actual 
demonstration  by  a  reasonably  diligent  use  of  the 
drill.  The  opinions  of  witnesses,  however  confidently 
given,  must  necessarily  be  speculations.  The  evidence 
shows  that  wells  were  drilled  around  this  tract  during 
the  year  before  the  trial,  some  of  which  were  dry. 
Who  can  say  how  many  weHs  to  be  drilled  on  this 
tract  will  produce  gas  in  marketable  quantities?  The 
result  of  drilling  each  successive  well  may  change  the 
prospect  and  consequetWy  vary  the  obligation  of  the 
lessee.  If  a  new  wfell  or^wells  should  diminish  the 
pressure  in  the^hers,  the  prospect  would  be  affected 
unfavorably;  if  that  result  should  not  follow,  the 
prospect  might  be  improved.  If  the  operations  should 
result  in  several  dry  wells,  the  situation  would  be 
again  changed.  In  each  contingency  an  estimate  of 
the  number  reasonably  necessary  would  be  varied.  If 
it  be  suggested  that  in  case  the  probable  result  can  not 
be  foretold  the  plaintiffs  Have  no  equity  to  be  pre- 
served, the  answer  is  that  in  just  such  cases  equity 
furnishes  the  only  adequate  relief.  The  plaintiffs  had 
sufficient  faith  in  the  resources  of  the  land  to  contract 
for  its  development  and  encumber  it  with  a  lease.  The 
defendant  had  sufficient  faith  to  agree  tojnake  such 
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exploration  and  operate  the  wells  for  the  benefit  of 
both  parties.  That  there  is  gas  to  be  utilized  is  shown 
by  the  test  well;  but  the  defendant  now  refuses  to  go 
further,  and  when  summoned  to  answer  for  its  de- 
fault stood  entirely  upon  its  supposed  legal  rights, 
claiming  that  it  was  justified  under  the  contract  in  re- 
fusing to  operate  or  pay  for  the  one  well  or  to  drill 
others.  The  lease  provides  for  its  own  indefinite  ex- 
tension if  gas  is  found  in  paying  quantities.  Such  gas 
has  been  found.  Can  the  lessee  delay  work  and  defer 
payment  indefinitely?  It  has  pursued  and  is  pursuing 
active  operations  in  drilling  gas  wells  on  adjacent 
leases,  with  varying  success,  and  other  parties  are 
also  drilling  wells  in  the  same  vicinity  and  marketing 
gas  therefrom.  The  effect  these  operations  may  have 
upon  this  lease  seems  not  to  affect  the  views  or  con- 
duct of  the  defendant,  although  the  migratory  char- 
acter of  oil  and  gas  is  well  known  and  has  been  often 
referred  to  in  judicial  decisions  and  made  the  basis 
of  requirements  for  prompt  action. 

The  right  of  the  plaintiffs  to  reasonable  returns 
from  their  property  under  this  lease  is  disregarded, 
and  no  promise  is  given  to  proceed.  In  this  situation 
the  remarks  of  the  Pennsylvania  supreme  court  in 
Munroe  v.  Armstrong,  96  Pa.  St.  307,  is  pertinent,  viz., 
that  the  lessee  is  **bound  to  operate  or  quit."  (Page 
310.)  While  the  terms  of  the  lease  referred  to  in  that 
case  were  different  from  the  one  now  under  consid- 
eration, in  view  of  the  obligation  of  the  parties  here, 
as  interpreted  by  the  court,  the  foregoing  language 
seems  applicable.  The  alternative  decree  provided  for 
will,  I  fear,  be  found  difficult  to  frame  or  to  enforce,  and 
may  only  serve  to  perpetuate  litigation.  It  is  hoped, 
however,  that  it  will  be  the  means  of  administering 
justice,  in  case  that  end  is  not  reached  by  an  award 
of  damages — ^which  seems  to  the  writer  improbable. 

Mr.  Justice  Graves  concurs  in  this  dissent. 
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The  State  of  Kansas,  Plaintiff,  v.  M.  C.  Kennedy, 
Defendant 

No.  16,806. 
SYLLABUS  BY  THE   COURT. 

1.  County  Commissioners — Repair  of  County  Bridges,  Under 
the  provisions  of  article  2  of  chapter  14  of  the  Genera]  Stat- 
utes of  1909  the  board  of  county  commissioners  must  determine 
what  bridges  shall  be  repaired  at  the  expense  of  the  county, 
the  plans  to  be  followed,  the  material  to  be  used  and  the  cost 
of  the  work,  and  must  make  appropriations  to  pay  for  the 
work.  It  may  appoint  a  superintendent  of  repair  for  each 
bridge,  but  is  not  obliged  to  do  so,  and  may  itself  exercise 
general  oversight  and  supervision  of  the  execution  of  con- 
tracts for  such  work. 

2.  Performance  of  Official  Services  by  a  Single  Member 

Outside  of  Board  Meetings.  The  efficient  discharge  of  its 
duties  may,  and  frequently  does,  require  the  board  of  county 
commissioners  to  perform  official  services  outside  of  board 
meetings.  In  some  instances  the  joint  observation  and  com- 
bined participation  of  all  the  members  may  not  be  necessary, 
and  in  such  a  case  a  single  member,  acting  as  a  committee  of 
the  board,  may  render  lawful  services  as  a  commissioner. 
Bridge  repair  work  and  oversight  of  the  poor  farm  may 
afford  opportunity  for  such  services. 

3.  Compensation  of  Members  of  Board,    The  statutes  of 

this  state  do  not  limit  the  compensation  of  members  of  the 
board  of  county  conunissioners  to  pay  for  services  rendered 
at  board  meetings,  and  single  members  performing  services 
of  the  kind  described  in  paragraph  2  may  be  paid  therefor  the 
per  diem  compensation  provided  by  statute,  and  statutory 
mileage. 

4.  "Corruption** — Removal  from  Office — Payment  of  Il- 
legal or  Excessive  Demands  against  County,  "Corruption," 
within  the  meaning  of  section  2309  of  the  General  Statutes  of 
1909  (Gen.  Stat.  1868,  ch.  25,  §180),  providing  that  if  any 
county  commissioner  shall  corruptly  perform  any  duty  he 
shall  forfeit  his  office  and  be  removed,  involves  the  intentional 
disregard  of  law  from  improper  motives;  and  in  order  that 
the  payment  of  excessive  or  illegal  demands  against  the 
county  may  be  corrupt  the  commissioner  must  have  purposed 
to  violate  his  official  duty,  defraud  the  county  by  misappro- 
priating its  funds  and  secure  to  himself  or  to  some  one  else 
unlawful  gain. 
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5.  Burden  of  Proving  Corruption — Presumption  of  Hon- 


esty and  Good  Faith,  In  an  action  to  remove  a  county  com- 
missioner on  the  ground  that  he  corruptly  performed  his 
duties  the  burden  of  showing  corruption  rests  upon  the  state. 
The  law  presumes  honesty  and  good  faith  until  the  contrary 
is  made  to  appear  by  evidence,  and  the  commissioner  is  not 
called  upon  to  justify  himself  until  something  evidencing 
corruption  is  offered. 

6.  Same,    In  such  an  action  record  proof  of  the  number 

of  board  meetings  attended  by  the  commissioner  in  a  given 
month  merely  shows  what  his  compensation  for  attending 
board  meetings  in  that  month  should  be.  It  does  not  tend  to 
prove  that  other  services  were  not  performed,  or  cast  the 
burden  upon  the  commissioner  of  justifying  the  receipt  of 
more  compensation  for  that  month  than  he  was  entitled  to 
for  attending  board  meetings. 

7.  Payment  of  Unverified  Claims — Inadvertence — Cor- 
ruption, Occasional  departures  by  the  board  of  county  com- 
missioners from  the  statute  relating  to  the  allowance  of  claims 
against  the  county,  as  that  claims  were  not  verified,  occurring 
through  mere  inadvertence,  without  wrongful  intent  and  un- 
der circumstances  exposing  the  county  to  no  imposition  or 
injury,  do  not  constitute  corruption. 

8.  Payment  of  Claims  Not  Sufficiently  Itemized — Advice 

of  County  Attorney,  The  payment  of  claims  which  are  not 
sufficiently  itemized,  occurring  through  a  misinterpretation  of 
the  statute  relating  to  that  subject,  dpes  not  constitute  cor- 
ruption, where  the  board  acts  in  good  faith  and  relies  upon  the 
advice  of  the  county  attorney  that  the  claims  are  sufficiently 
itemized. 

9.  Neglect  or  Refusal  to  Perform  Official  Duty — Removal 

from  Office,  Under  section  2309  of  the  General  Statutes  of 
1909  (Gen.  Stat.  1868,  ch.  25,  §180),  providing  that  if  any 
commissioner  or  other  county  officer  shall  neglect  or  refuse  to 
perform  any  act  which  it  is  his  duty  to  perform  he  shall  for- 
feit his  office  and  be  removed,  the  duty  must  be  personal  and 
the  act  must  be  one  which  the  officer  has  the  legal  capacity  and 
authority  to  perform  or  he  can  not  be  guilty  of  neglect. 

10.  Forfeiture  of  Office — Grounds,  It  is  not  every  over- 
sight or  omission  within  the  strict  letter  of  the  law  which 
will  entail  forfeiture  of  office.  The  purpose  of  the  statute  is 
to  prevent  persons  from  continuing  to  hold  office  whose  inat- 
tention to  duty,  either  because  of  its  habitualness  or  its 
gravity,  endangers  the  public  welfare;  and  the  n^lect  con- 
templated must  disclose  either  willfulness  or  indifference  to 
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duty  so  persistent  or  in  affairs  of  such  importance  that  the 
safety  of  the  public  interests  is  threatened. 

11.  Same.     Under  the  circumstances  of  this  case  it  is 

held  that  irrefi^ilarities  in  the  publication  of  statements  of 
sums  of  money  allowed  and  in  advertisements  for  bids  for 
bridge  repair  work,  failure  to  publish  estimates  of  expendi- 
tures upon  which  tax  levies  were  made,  and  failure  to  adver- 
tise for  bids  for  the  repair  of  a  bridge,  do  not  constitute 
legal  causes  for  the  removal  of  a  county  commissioner  from 
office  on  the  ground  of  neglect  of  duty. 

Original  proceeding  in  quo  warranto.  Opinion  filed 
May  7,  1910.    Judgment  for  the  defendant. 

Fred  S.  Jackson,  attorney-general,  Lee  Bond,  county 
attorney,  and  Keplinger  &  Trickett,  for  the  plaintiff. 
WiUiam  DiU,  and  A.  E.  Dempsey,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

BuRCH,  J.:  This  proceeding  was  instituted  to  re- 
move the  defendant  from  the  office  of  county  commis- 
sioner of  Leavenworth  county,  on  the  ground  that  he 
corruptly  performed  his  duties.  The  petition  was 
amended  to  include  a  charge  of  neglect  and  refusal  to 
perform  acts  which  it  was  his  official  duty  to  perform. 
A  commissioner  was  appointed  who,  after  hearing  the 
evidence  and  the  arguments  of  counsel,  has  returned 
findings  of  fact  and  conclusions  of  law  exonerating  the 
defendant.  The  plaintiff  attacks  the  commissioner's 
report  on  numerous  grounds. 

The  findings  of  fact  cover  every  issue  raised  by  the 
pleadings,  and  it  was  unnecessary  to  extend  them 
further.  Some  of  those  which  are  most  important  are 
based  upon  the  testimony  of  witnesses  whom  the  com- 
missioner chose  to  believe  in  preference  to  others. 
From  an  examination  of  the  abstracts  it  appears  that  a 
choice  was  unavoidable,  that  it  was  not  arbitrarily 
made,  and  that  in  some  instances  it  necessarily  rested 
in  part  upon  considerations  which  a  printed  record  can 
not  present.  A  number  of  matters  were  covered  by 
testimony  bringing  them  within  the  proved  custom  and 
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practice  regularly  governing  the  transaction  of  county 
business.  The  commissioner  appears  to  have  relied 
upon  this  testimony  in  opposition  to  some  evidence  to 
the  contrary,  the  weight  and  credibility  of  which  he 
was  obliged  to  determine.  Some  of  the  testimony  for 
the  state  was  of  such  a  character  that,  in  the  light  of 
all  the  evidence,  the  commissioner  did  not  credit  it. 
This  observation  applies  to  some  matters  which  the  de- 
fendant did  not  notice  in  his  testimony.  The  commis- 
sioner's method  in  dealing  with  the  evidence  has  been 
tested  in  other  respects,  and  was  plainly  such  as  any 
trial  judge  would  have  been  obliged  to  pursue.  One  of 
the  chief  controversies  related  to  the  value  of  bridge 
work.  By  consent  of  the  parties,  and  accompanied  by 
representatives  of  the  parties,  the  commissioner  visited 
and  inspected  all  of  the  larger  bridges  in  question  and 
thirty  of  the  smaller  ones.  Statements  and  explana- 
tions were  made  by  representatives  of  the  parties  at 
the  time  of  these  inspections,  and  the  bridges  were  ex- 
amined in  the  light  of  such  statements  and  explanations 
and  in  connection  with  the  evidence  already  taken.  The 
course  adopted  was  wise,  was  consented  to,  no  objec- 
tions were  interposed  at  the  time  to  anything  that  oc- 
curred, and  criticism  upon  the  commissioner's  conduct 
in  this  respect  comes  now  with  poor  grace  and  no  force. 
The  court  has  taken  pains  to  search  the  record  for  proof 
of  the  burden  of  the  petition — willful  corruption,  dis- 
honesty, conspiracy  to  rob  and  defraud  the  county,  and 
like  charges.  There  is  none.  Without  discussing  the 
evidence,  which  is  voluminous  and  conflicting,  it  is 
sufficient  to  say  that  it  sustains  the  findings  of  fact. 
The  only  questions  to*  be  considered  are  whether  the 
commissioner  misapprehended  the  law  at  any  material 
point  and  whether  his  conclusions  of  law  are  correct. 

The  action  is  prosecuted  under  section  180  of  chapter 
25  of  the  General  Statutes  of  1868  (Gen.  Stat.  1909, 
§  2309) ,  which  reads  as  follows : 

"If  any  board  of  county  commissioners,  or  any  com- 
missioner, or  any  other  county  officer,  shall  neglect  or 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  877 

The  State  v.  Kennedy. 

refuse  to  perform  any  act  which  it  is  his  duty  to  per- 
form, or  shall  corruptly  or  oppressively  perform  any 
such  duty,  he  shall  forfeit  his  office,  and  shall  be  re- 
moved therefrom  by  civil  action  in  the  manner  provided 
in  the  code  of  civil  procedure." 

The  defendant  is  charged  with  corruption  in  the  mat- 
ter of  his  salary  and  mileage  for  the  years  1907  and 
1908.    The  statute  reads  as  follows : 

"Each  member  of  the  board  of  county  commissioners 
of  the  several  counties  of  the  state  shall  receive  as  full 
compensation  for  his  services  for  the  county  the  sum  of 
three  dollars  per  day,  and  shall  each  be  allowed  and  re- 
ceive five  cents  per  mile  for  each  mile  actually  and 
necessarily  traveled  in  the  transaction  of  any  of  the 
duties  of  said  office,  to  be  paid  out  of  the  county  treas- 
ury in  quarterly  installments ;  provided,  that  the  salary 
of  each  commissioner  shall  not  exceed  in  any  one  year 
the  following  amounts :  ...  In  counties  having  a 
population  of  .  .  .  more  than  35,000  and  not  more 
than  45,000,  per  annum,  $700.  .  .  .  Provided,  that 
the  salary  herein  provided  shall  be  in  full  for  all  serv- 
ices of  every  kind  performed  by  such  commissioners." 
(Laws  1899,  ch.  141,  §  1;  Gen.  Stat.  1909,  §  3676.) 

The  population  of  Leavenworth  county  was  about 
40,000.  Consequently  the  board  was  governed  in  the 
matter  of  building  and  repairing  bridges  by  article  2  of 
chapter  14  of  the  General  Statutes  of  1909.  Under  this 
statute  it  is  the  duty  of  the  board  to  determine  what 
bridges  shall  be  built  and  what  repaired  at  the  expense 
of  the  county,  and  to  make  appropriations  therefor. 
When  the  board  deems  it  necessary  to  build  a  bridge  it 
must  determine  upon  the  plan  and  the  material  to  be 
used  and  estimate  the  cost.  The  board  may  appoint  the 
township  trustee  or  the  road  overseer  of  the  district  or 
some  other  person  to  superintend  the  work  of  construc- 
tion. This  provision  of  the  statute,  however,  is  per- 
missive. The  board  is  not  compelled  to  appoint  a  super- 
intendent of  construction,  and  is  at  liberty  to  adopt  any 
other  method  of  supervision  which  shall  be  to  the  in- 
terest of  the  county,  under  the  circumstances.  When 
a  bridge  is  completed  according  to  contract  the  statute 


Digitized  by  VjOOQ IC 


378  SUPREME  COURT  OF  KANSAS. 

The  State  v.  Kennedy. 

provides  that  it  must  be  accepted  and  paid  for.  Sub- 
stantially the  same  procedure  governs  and  the  same 
functions  must  be  performed  in  repairing  as  in  con- 
structing bridges.  If  a  superintendent  of  construc- 
tion or  repair  be  appointed,  he  is  paid  $1.50  per  day  for 
the  time  necessarily  consumed. 

There  are  about  700  bridges  and  culverts  in  Leaven- 
worth county  maintained  by  the  county.  Owing  to  or- 
dinary depreciation  and  successive  floods  in  1903  and 
the  following  years  a  very  large  amount  of  repair  work 
was  necessary  during  the  time  covered  by  the  petition. 
The  board  adopted  a  rule  making  each  commissioner 
from  outside  the  city  of  Leavenworth  chairman  of  the 
committee  on  roads  and  bridges  for  his  district.  As 
such  he  gave  special  attention  to  the  duties  of  the  board 
relating  to  bridge  matters  in  his  district.  In  case  of  a 
demand  for  repairs  he  would  ascertain  the  need,  and  if 
necessary  would  visit  the  bridge  for  that  purpose.  If 
repairs  were  required  he  would  notify  the  county  sur- 
veyor, who  by  general  order  would  make  an  estimate  of 
the  cost  of  the  work.  The  action  taken  would  be  re- 
ported to  the  board.  If  the  cost  were  less  than  $100, 
informal  direction  for  the  work  to  be  done  would  be 
given  and  a  contract  would  be  let.  Usually  contracts 
for  repairs  were  performed  under  supervision  of  the 
county  surveyor,  but  the  committee  chairman  fre- 
quently visited  bridges  in  his  district  undergoing  re- 
pairs for  the  purpose  of  scrutinizing  the  work  or  finally 
approving  it.  When  the  bills  came  in  they  were  ap- 
proved by  the  county  surveyor  and  audited  by  the 
county  auditing  board,  consisting  of  the  board  of  county 
commissioners,  the  county  clerk  and  the  county  attor- 
ney. In  making  its  recommendations  this  board  relied 
largely  upon  the  information  possessed  by  the  com- 
mittee chairman  in  whose  district  the  work  was  done, 
and  upon  the  county  Surveyor.  After  bills  were  audited 
they  were  presented  to  the  board  of  county  commis- 
sioners proper  for  allowance  and  payment.  The  de- 
fendant received  the  statutory  compensation  for  serv- 
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ices  outside  of  board  meetings  of  the  character  de- 
scribed, and  mileage. 

The  advantages  of  the  method  outlined  for  dispatch- 
ing county  bridge  repair  work  are  obvious.  It  was 
simple,  reliable  and  businesslike.  No  attempt  was 
made  at  the  hearing  to  show  that  it  increased  the  cost 
to  the  county.  True,  it  might  be  abused  by  a  dishonest 
board  into  a  scheme  to  furnish  illegitimate  employment 
to  its  members,  but  there  is  no  proof  of  such  miscon- 
duct in  this  case.  The  services  rendered  by  the  de- 
fendant were  not  performed  by  him  as  a  private  indi- 
vidual for  the  board,  or  as  an  employee  of  the  board. 
The  board  itself  acted  for  the  county,  by  and  through 
him.  He  acted  solely  in  the  capacity  of  a  county  com- 
missioner representing  the  county  in  the  conduct  and 
management  of  its  business  affairs.  He  was  not  usurp- 
ing any  of  the  functions  of  road  overseer  or  township 
trustee,  or  performing  any  of  the  duties  of  a  hired 
superintendent  of  repair.  The  efficient  discharge  of  its 
duties  requires  the  board  of  county  commissioners  to 
perform  numerous  official  services  outside  of  board  ses- 
sions. The  statute  quoted  does  not  restrict  compensa- 
tion to  salary  for  services  rendered  at  board  meetings 
only,  and  there  is  no  statute  of  that  character  in  this 
state,  as  there  is  in  some  states.  Therefore  the  de- 
fendant was  entitled  to  $3  per  day  for  whatever  time 
he  necessarily  consumed,  and  five  cents  per  mile  for 
each  mile  actually  and  necessarily  traveled,  in  looking 
after  county  bridge  repairs.  There  is  no  doubt  that  the 
board  of  county  commissioners  is  an  entirety,  and  must 
act  as  such.  Its  authority  can  not  be  delegated  to  a 
single  member,  and  an  individual  member  can  not  bind 
the  county.  But  these  principles  are  beside  the  ques- 
tion. As  a  practical  matter  a  certain  division  of  labor 
is  indispensable  to  the  transaction  of  the  public  busi- 
ness at  board  meetings,  and  if  done  in  absolute  good 
faith  the  same  division  may  be  extended  to  certain 
classes  of  work  which  must  be  performed  outside  of 
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board  meetings.  In  this  case  the  defendant  had  general 
oversight  of  the  poor  farm.  Another  member  had 
general  supervision  of  the  courthouse,  the  courthouse 
grounds  and  the  jail.  On  a  given  day  these  two  mem- 
bers may  be  separately  occupied  with  these  duties  while 
the  third  visits  a  reported  bridge  to  ascertain  what,  if 
any,  repairs  are  needed.  Action  by  the  board  is  re- 
quired in  each  instance,  but  the  joint  observation  and 
combined  participation  of  all  the  members  would  be 
superfluous.  If  in  such  a  case  the  board  be  guided  by 
the  sole  motive  of  rendering  faithful  and  efficient  public 
service  within  the  scope  of  its  lawful  powers,  each 
member  is  entitled  to  compensation  according  to  the 
statute. 

During  the  time  covered  by  the  petition  the  board  ex- 
pended for  bridge  work  and  material  nearly  $36,000. 
The  commissioner  found  that  the  board  paid  a  total  of 
$196.80  more  than  the  work  was  worth  for  the  repair 
of  seven  small  bridges,  the  excess  for  each  bridge  being 
from  $10  to  $49.  The  defendant  voted  to  pay  these 
bills.  The  state  does  not  point  out  how  many,  if  any, 
of  the  several  bridges  were  in  the  defendant's  district. 
It  may  be  assumed  that  some  of  them  were.  The  de- 
fendant also  joined  with  his  associates  in  paying  a  bill 
for  the  printing  of  primary  election  ballots  which  had 
been  approved  by  the  county  clerk  and  by  the  auditing 
board.  Afterward  a  question  arose  concerning  the 
proper  method  of  computing  the  printer's  compensa- 
tion. The  county  attorney  was  consulted,  and  the 
opinion  of  the  attorney-general  was  taken.  The  board 
then  demanded  that  the  printer  refund  a  portion  of  the 
amount  he  had  received,  to  conform  to  the  attorney- 
general's  interpretation  of  the  law,  which  the  printer 
did.  The  original  bill  was  $1246,  and  the  amount  re- 
funded was  $770.  The  commissioners  were  not  famil- 
iar with  the  decision  of  this  court  in  the  case  of  Honey 
V.  Jewell  County,  65  Kan.  428,  and  made  the  same  mis- 
take the  conmiissioners  of  Jewell  county  made,  which 
occasioned  that  suit. 
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There  is  no  evidence  whatever  that  the  appropria- 
tions enumerated  were  corruptly  made.  Corruption, 
in  the  sense  of  the  statute  quoted,  involves  the  inten- 
tional disregard  of  law  from  improper  motives.  The 
defendant  must  have  purposed  to  violate  his  official 
duty,  defraud  the  county  by  misappropriating  its  funds, 
and  secure  to  himself  or  to  some  one  else  unlawful  gain. 
The  principle  is  well  illustrated  in  two  decisions  from 
Idaho,  rendered  under  a  statute  providing  for  the  re- 
moval of  an  officer  for  charging  and  collecting  illegal 
fees.  In  that  state  county  commissioners  are  entitled 
to  compensation  for  services  rendered  at  board  meet- 
ings only.  Members  of  certain  boards  parceled  out 
among  themselves  road  and  bridge  work  which  none 
but  road  overseers  could  legally  perform,  for  which 
they  charged  and  collected  compensation  and  mileage. 
In  the  case  of  Miller  v.  Smith,  7  Idaho,  204,  collusion, 
fraud  and  corruption  were  proved,  and  the  guilty  com- 
missioner was  removed  and  fined.  In  the  subsequent 
case  of  Ponting  v.  Isaman,  7  Idaho,  581,  it  was  found 
that  the  commissioner  there  prosecuted  had  acted  hon- 
estly and  in  good  faith.  The  syllabus  by  the  court 
reads : 

"When  proceedings  under  section  7459  of  the  Re- 
vised Statutes  are  brought  to  remove  a  county  officer, 
and  the  court  finds  that  such  officer  acted  honestly  in 
making  such  charges  against  his  county,  and  honestly 
believed  at  the  time  he  presented  his  claim  for  allow- 
ance, and  when  he  collected  the  same,  that  such  charges 
were  legal,  it  ^s  error  to  remove  h^'m  from  office  and 
enter  judgment  against  him  for  the  penalty  provided 
by  said  section." 

Even  if,  therefore,  the  charges  made  by  the  defend- 
ant for  services  and  for  mileage  in  connection  with 
bridge  repairs  had  been  illegal,  his  innocence,  good 
faith  and  integrity  would  protect  him  from  removal 
on  the  ground  of  corruption.  The  same  rule  applies 
to  other  appropriations  of  money. 

The    defendant    presented    itemized     and     verified 
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claims  for  salary  and  mileage,  showing  the  days  on 
which  he  rendered  services  and  the  number  of  miles 
traveled  each  month.  The  state  introduced  the  rec- 
ords showing  the  number  of  board  meetings  the  de- 
fendant attended  in  each  month,  and  proved  the 
distance  he  lives  from  the  courthouse.  Computing 
salary  and  mileage  from  these  data,  the  amounts  were 
less  than  the  defendant  received.  It  is  argued  that  he 
should  have  explained  the  remainder.  The  state 
brought  the  action,  and  the  burden  rested  upon  it  to 
prove  corruption  on  the  part  of  the  defendant  suffi- 
cient to  warrant  his  removal  from  office.  The  law 
presumes  he  regulated  his  conduct  according  to  his 
oath  until  the  contrary  is  made  to  appear  by  proof. 
(The  State  v.  Trinkle,  70  Kan.  396.)  He  was  not 
called  upon  to  justify  himself  until  something  evi- 
dencing corruption  was  offered.  If  he  did  not  con- 
sume the  time  or  travel  the  miles  for  which  he  charged, 
the  state  should  have  shown  the  facts.  The  proof 
offered  had  no  tendency  of  that  kind.  Aside  from 
mere  presumption,  however,  the  defendant's  official 
probity  was  fully  established. 

In  a  number  of  instances  bridge  bills  were  paid 
which  had  not  been  verified  according  to  law.  The 
vouchers  were  approved  by  the  county  surveyor  and 
by  the  auditing  board,  and  blank  forms  for  verifica- 
tion which  the  board  provided  were  attached  but  not 
filled  out.  The  omission  of  proper  verifications  upon 
the  bills  was  simply  overlooked.  Such  occasional  de- 
partures from  the  statute  relating  to  the  allowance  of 
claims,  occurring  as  they  did  through  mere  inadver- 
tence and  without  wrongful  intent,  and  under  circum- 
stances exposing  the  county  to  no  imposition  or  injury, 
do  not,  of  course,  constitute  corruption  as  it  has^  been 
defined.  The  same  subject  is  brought  forward  in  the 
petition  under  an  allegation  of  neglect  and  failure  to 
require  the  verification  of  accounts.  The  commis- 
sioners have  no  mandatory  power  to  compel  parties 
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to  verify  claims.  They  merely  have  authority  to  reject 
unverified  claims.  The  subject  of  neglect  of  official 
duty  will  be  considered  later  in  this  opinion. 

Numerous  bridge  bills  approved  by  the  county  sur- 
veyor and  by  the  auditing  board  were  paid  which  it  is 
charged  were  not  itemized  according  to  law.  The 
work  was  done  under  contracts  based  on  estimates 
made  by  the  county  surveyor,  was  done  under  the 
supervision  of  the  surveyor  and  members  of  the 
board,  was  inspected  by  the  county  surveyor  when 
completed,  and  the  county  surveyor  approved  the 
vouchers  before  they  were  presented.  The  vouchers 
indicated  the  bridge  on  which  the  work  was  done,  and 
the  amounts  of  the  bills.  The  members  of  the  board 
considered  with  the  county  attorney  the  question 
whether  such  bills  were  sufficiently  itemized,  and  ac- 
cepted his  advice  that  they  were.  If  any  mistake  were 
made,  which  is  not  decided,  it  consisted  in  the  misin- 
terpretation of  a  statute  as  applied  to  a  particular 
state  of  facts.  There  is  no  doubt  of  the  ability  and  the 
sincerity  of  the  county  attorney  or  of  the  good  faith 
of  the  board.  In  such  cases  advice  by  the  county  at- 
torney and  honesty  of  purpose  on  the  part  of  the  board 
protect  members  of  the  board  from  forfeiture  of  office 
on  the  ground  of  corruption. 

"Where  a  board  of  county  commissioners,  upon  the 
advice  of  able  and  competent  attorneys  at  law,  allows 
certain  claims  which  are  not  strictly  legal  charges 
against  the  county,  its  official  action  in  so  doing  will 
not  render  the  commissioners  liable  to  the  charge  of 
corruption,  or  forfeiture  of  office,  if  the  allowances 
were  honestly  made  and  the  board  acted  merely  upon 
a  mistake  or  error  of  law  as  to  the  liability  of  the 
county."  (The  State,  ex  rel,  v,  Scates,  43  Kan.  330, 
syllabus.) 

"When  it  is  shown  that  such  officer  [a  county  com- 
missioner] acted  in  perfect  good  faith,  and  under  an 
honest  conviction  that  he  was  entitled  to  the  compensa- 
tion claimed  and  collected,  and  was  acting  under  the 
legal  advice  of  the  county  attorney,  it  is  error  to  re- 
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move  him  from  office."     (Ponting  v.  Isaman,  7  Idaho, 
581,  syllabus.) 

Charges  of  corruption  in  drawing  salalry  monthly 
and  in  making  corrections  of  the  tax  rolls  are  covered 
by  the  principles  already  stated  and  applied. 

The  petition  alleges,  in  effect,  that  the  defendant 
conspired  with  others  to  rob  and  defraud  the  county, 
and  that,  to  accomplish  the  corrupt  designs  of  the  con- 
spirators, he  neglected  and  refused  to  publish  monthly 
statements  of  expenditures  and  to  publish  estimates 
of  expenditures  upon  which  tax  levies  were  based. 
Alter  much  evidence  had  been  taken  the  petition  was 
amended  to  include  the  charge  of  simple  neglect  and 
refusal  to  perform  official  duty  in  these  and  in  some 
other  matters.    The  statute  reads  as  follows : 

"The  board  of  county  commissioners  shall  cause  to 
be  published  a  statement,  at  the  close  of  every  regular 
or  special  meeting,  of  all  sums  of  money  allowed,  and 
for  what  purpose ;  said  statement  to  be  published  once 
in  some  paper  of  general  circulation  in  the  county. 
They  shall  also  publish  a  statement  of  the  estimate  of 
expenditures  for  the  various  purposes  upon  which  they 
based  their  levy  of  a  tax  for  the  various  purposes  of 
revenue."  (Gen.  Stat.  1868,  ch.  25,  §35;  Gen.  Stat. 
1909,  §2099.) 

Another  statute  prohibits  the  allowance  of  any 
claims  or  accounts  at  a  special  or  adjourned  meeting, 
except  election  expenses  and  jury  fees. 

Formerly  the  law  provided  that  the  Leavenworth 
county  board  should  meet  quarterly.  At  the  close  of 
each  session  a  proper  statement  was  duly  published. 
Later  the  law  was  changed  and  monthly  sessions  were 
required.  The  full  consequence  of  this  change  was  not 
noted,  and  the  board  continued  to  publish  statements 
quarterly  as  before,  but  not  monthly.  This  practice 
was  in  vogue  when  the  defendant  came  into  office,  and 
continued  through  the  years  of  1907  and  1908.  It  will 
be  observed  that  statements  for  all  monthly  allowances 
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were  in  fact  published,  and  that  a  statement  of  allow- 
ances made  at  the  last  meeting  in  each  quarter  was 
published  at  the  proper  time.  Therefore  all  that  is 
left  of  this  charge  is  that,  because  of  failure  to  take 
note  of  an  amendment  of  the  statutes,  publication  of 
tiie  allowances  at  two  meetings  in  each  quarter  was 
delayed. 

The  failure  to  publish  estimates  of  expenditures 
upon  which  tax  levies  were  based  is  of  more  conse- 
quence. Such  estimates  were  always  spread  in  full 
upon  the  records  of  the  meetings  at  which  they  were 
made,  and  were  afterward  printed  on  the  backs  of  tax 
receipts,  and  so  were  made  public  in  a  way,  but  the 
statute  prescribes  publication  in  a  newspaper.  At  the 
time  of  the  hearing  the  county  clerk  had  held  his 
office  for  some  thirty  years.  The  defendant  believed 
it  was  the  clerk's  duty  to  compile  financial  statements 
and  publish  them,  and  that  the  clerk  knew  his  duties 
under  orders  in  force  prior  to  the  time  the  defend- 
ant became  commissioner.  The  defendant  was  under 
the  impression  that  the  estimates  for  1908  had  been 
published,  and  never  knowingly  omitted  to  perform 
any  duty  required  of  him. 

The  neglect  feature  of  the  removal  statute  upon 
which  the  prosecution  is  based  is  involved  only  so  far 
as  it  deals  with  individual  responsibility.  The  penalty 
denounced  can  not  be  inflicted  on  an  individual  officer 
because  of  neglect  of  duty  unless  he  has  neglected  to 
perform  some  "act  which  it  is  his  duty  to  perform." 
(Gen.  Stat.  1868,  ch.  25,  §180;  Gen.  Stat.  1909, 
§2309.)  Manifestly  the  duty  must  be  personal  and 
the  act  must  be  one  which  he  is  able  to  perform  or  he 
can  not  be  at  fault.  He  can  not  be  guilty  of  neglect 
in  failing  to  perform  an  act  which  he  has  no  legal 
capacity  or  authority  to  perform.  The  duty  to  pub- 
lish estimates  of  expenditures,  like  the  duty  to  publish 
monthly  statements,  rested  upon  the  board  as  a  board. 
25-82  KAN. 
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It  was  impossible  for  the  defendant  alone  to  make  a 
valid  order  for  publication  or  to  authorize  a  valid  pub- 
lication in  the  official  or  in  any  other  newspaper.  Those 
acts  were  beyond  his  lawful  power,  and  his  neglect 
must  consist,  if  at  all,  in  participating  in  an  omission 
of  the  board.  It  is  not  every  oversight  or  omission 
within  the  strict  letter  of  the  law  which  will  entail  for- 
feiture of  office.  The  statute  must  be  interpreted  m 
the  light  of  the  mischief  it  was  intended  to  remedy. 
(The  State  v.  Bush,  47  Kan.  201.)  The  purpose  was  to 
prevent  persons  from  continuing  to  hold  office  whose 
inattention  to  duty,  either  because  of  its  habitualness 
or  its  gravity,  endangers  the  public  welfare.  There- 
fore the  neglect  contemplated  must  disclose  either  will- 
fulness or  indifference  to  duty  so  persistent  or  in 
affairs  of  such  importance  that  the  safety  of  the  pub- 
lic interests  is  threatened.  Under  all  the  circum- 
stances stated  it  is  held  that  a  case  of  neglect  within 
the  purview  of  the  statute  has  not  been  established. 

The  condition  of  the  bridges  in  Leavenworth  county 
has  been  referred  to.  Because  of  the  interruption  of 
travel  and  interference  with  mail  routes  the  people 
were  clamoring  for  bridge  repairs  and  road  work. 
Under  the  bridge  law,  if  repairs  cost  more  than  $100 
the  procedure  for  building  bridges  must  be  followed, 
and  this  requires  an  advertisement  for  bids  for  twenty 
days.  Under  the  stress  of  the  circumstances  stated 
the  board  often  shortened  the  time  of  advertisement, 
and  in  a  few  instances  did  so  because  of  other  emergen- 
cies. It  acted  deliberately  and  with  full  knowledge  of 
the  law.  The  motive  was  to  protect  the  property  and 
promote  the  best  interests  of  the  people  of  the  county. 
In  one  instance  a  bridge  lay  in  the  creek  and  was  in 
immediate  danger  of  being  lost  and  destroyed.  On  the 
other  hand,  in  one  instance  the  board  was  misled  and 
consequently  was  mistaken  as  to  the  necessity  for 
prompt  action.  There  was  credible  evidence  that  all 
short-time  advertisements  produced  competitive  bids. 
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The  commissioner  finds  that  all  contracts  under  such 
advertisements  were  for  the  fair  and  reasonable  value 
of  the  work.  There  was  no  advertisement  at  all  and 
there  were  no  competitive  bids  for  the  rebuilding  of 
one  bridge.  The  bridge  was  an  important  ene  on  the 
line  between  Leavenworth  and  Wyandotte  counties, 
and  was  in  a  dangerous  condition.  Under  the  law  the 
duty  to  advertise  for  bids  rested  with  Wyandotte 
county.  It  declined  to  proceed  in  the  regular  way,  but 
agreed  to  pay  its  share  of  the  joint  expense  if  Leaven- 
worth county  repaired  the  bridge.  The  defendant  pro- 
tested against  making  a  contract  without  advertise- 
ment, but  finally  deferred  to  the  judgment  of  his 
associates  because  the  welfare  of  the  county  required 
that  the  bridge  be  rebuilt  at  once.  One  of  the  mem- 
bers maintained  that  they  always  had  the  right  to  pro- 
ceed without  advertisement  when  life  and  property 
were  at  stake.  It  is  undisputed  that  the  work  was  well 
done  and  the  amount  paid  was  reasonable  and  just. 
There  was  no  corruption  in  any  of  these  cases. 

The  law  relating  to  advertisement  for  bids  is  gen- 
eral in  its  terms.  It  makes  no  provision  for  excep- 
tions and  emergencies.  This  may  be  from  oversight, 
but  more  likely  it  is  because  in  the  judgment  of  the 
legislature  it  would  be  dangerous  to  the  public  to  allow 
all  county  boards  to  act  upon  whatever  they  might 
deem  to  be  emergencies.  The  court  does  not  propose 
to  abate  the  force  of  the  statute,  but  it  requires  a  very 
pavage  insistence  on  the  letter  of  the  law  to  demand 
the  defendant's  removal  from  office  for  what  he  did. 
It  is  expected  that  boards  of  county  commissioners 
will  be  diligent  in  taking  affirmative  action  to  protect 
and  to  promote  the  general  welfare.  Checks  upon 
their  conduct  are  collateral  means  to  the  same  ultimate 
end,  but  in  a  particular  instance  they  may  operate  as 
embarrassments.  Here  advertisements  were  made  in 
all  cases  except  that  of  the  county-line  bridge,  where 
the  defendant  protested  and  the  duty  devolved  upon 
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another  board.  The  purpose  of  the  statute — competi- 
tive bids  and  fair  contracts — ^was  in  fact  attained 
through  the  advertisements  made.  While  the  course 
pursued  departed  slightly  from  that  prescribed,  it  is 
free  jfrom  culpability  of  the  character  the  statute  de- 
nounces. .Besides  this,  the  law  of  quo  warranto 
authorizes  the  court  to  take  a  broad  view  of  motives 
and  circumstances  in  the  case  of  an  official  who  has 
assumed  the  responsibility  of  rendering  the  public  a 
genuine  service  in  a  somewhat  irregular  way,  and,  al- 
though not  sanctioning  the  defendant's  conduct  as 
legal,  the  court  is  not  obliged  to  deprive  him  of  his 
office  on  account  of  it.  (The  State  v.  Bowden,  80 
Kan.  49.) 

The  foregoing  contains  a  review  of  the  principal 
charges  made  against  the  defendant.  Others  are  em- 
braced within  the  same  considerations'.  The  findings 
of  fact  and  conclusions  of  law  returned  by  the  com- 
missioner are  approved.  Restraining  orders  hereto- 
fore made  in  the  case  are  set  aside,  and  judgment  is 
rendered  in  favor  of  the  defendant,  with  costs. 


The  State  op  Kansas,  Appellee,  v.  Alvin  C.  Chance, 
Appellant. 

No.  16,308. 
SYLLABUS  BY  THE  COURT. 

1.  Forgery — Signing  a  Different  Name  than  that  Intended, 
Where  one  affixes  to  a  note  a  signature  which  he  intends  shall 
be  regarded  as  that  of  another  person  the  act  is  not  prevented 
from  being  forgery  by  the  circumstance  that  the  name  is  not 
correctly  written. 

2.  Rule  Applied  to   "Heinis*'  and  "Hein,"     Where  the 

name  Henry  "Heinis''  is  signed  to  a  note  with  the  intention 
that  it  shall  be  supposed  to  be  the  signature  of  Henry  "Hein," 
it  can  not  be  said  as  a  matter  of  law  that  the  difference  is  so 
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gresit  as  to  prevent  the  deception  of  any  person  of  ordinary 
prudence. 

3.  Criminal  Law — Evidence  of  Another  Offense  than  the  One 
Charged,  Upon  the  trial  of  an  employee  on  the  charge  of 
uttering  a  note  payable  to  his  employer,  which  he  had  forged 
for  the  purpose  of  covering  up  a  shortage,  evidence  that  he 
had  forged  other  notes  for  the  same  purpose  is  competent. 

4.  Information — Amendment  after  Plea  of  Not  Guilty,  By 
leave  of  court  an  information  may  be  amended  in  matter  of 
substance  as  well  as  of  form  after  a  plea  of  not  guilty  has 
been  entered  and  before  the  trial  is  begun. 

Appeal  from  Thomas  district  court;  Charles  W. 
Smith,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

W,  G.  Bissell,  and  Edvnn  D,  McKeever,  for  the  ap- 
pellant. 

Fred  S.  Jackson,  attorney-general,  and  E.  H.  Benson, 
county  attorney,  for  the  appellee ;  Park  B.  Pulsifer,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  Alvin  C.  Chance  was  convicted  of  for- 
gery and  of  uttering  a  forged  instrument.  He  appeals. 
He  claims  that  the  information  is  defective  in  failing  to 
allege  that  the  forgery  was  committed  with  the  intent 
to  defraud  anyone.  It  alleges  in  detail  that  he  forged 
a  note  purporting  to  be  that  of  Henry  Hein,  writing  the 
signature,  however,  "Henry  Heinis."    It  then  adds: 

"That  the  name  Henry  Heinis  as  signed  to  said  note 
and  the  name  Henry  Hein  used  herein  represent  .  .  . 
the  same  person,  and  in  signing  the  name  Henry  Heinis 
to  the  said  instrument  the  said  Alvin  C.  Chance  thereby 
intended  to  sign  the  name  of  Henry  Hein  thereto,  with 
intent  then  and  there  unlawfully  ...  to  injure  and 
defraud  the  said  Chicago  Lumber  and  Coal  Company." 

The  contention  is  that  although  the  information  says 
that  Chance  signed  another  man's  name  to  the  note 
with  intent  to  defraud  a  third  person,  it  fails  to  say 
that  he  forged  the  instrument  with  that  intent.     If 
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there  is  any  substantial  difference,  the  last  clause 
quoted  may  be  tied  to  all  those  preceding  it,  and  be 
deemed  to  characterize  every  act  of  the  defendant  to 
which  any  of  them  refers. 

A  second  contention  is  that  the  signature  to  the  note 
(which  the  defendant  reads  Heny  Heinis,  but  which 
may  perhaps  be  read  Henry  Heinis)  is  not  enough  like 
Henry  Hein  to  be  regarded  as  a  forgery  of  that  name. 
In  The  State  v.  Warren,  109  Mo.  430,  it  was  said : 

"Where  the  accused  attempts  to  sign  the  name  of  a 
person  really  existing,  but  does  it  so  imperfectly  or  in- 
accurately that  one  of  ordinary  prudence  would  not  be 
deceived  by  it,  he  can  not  be  convicted  of  forgery." 
(Page  433.) 

This  rule  seems  to  assume  that  persons  of  less  than 
ordinary  acumen  are  fair  game  for  sharpers  and  may 
be  defrauded  with  impunity ;  it  is  adapted  to  make  the 
trial  on  a  charge  of  swindling  an  inquiry  into  the  in- 
telligence of  the  person  cheated,  instead  of  into  the 
criminality  of  the  defendant.  It  has  been  announced 
in  other  cases  (22  Am.  Dec.  321,  note ;  Clark  &  Mar- 
shall, The  Law  of  Crimes,  2d  ed.,  p.  586),  but  probably 
most  courts  would  now  hold  that  the  offense  of  forgery 
as  well  as  that  of  obtaining  property  by  false  pretenses 
may  be  committed  by  a  device  so  crude  that  it  could 
only  impose  upon  the  credulous  or  careless.  (13  A.  &  E. 
Encycl.  of  L.  1085;  19  Cyc.  404.)  But  the  rule  as 
stated  can  not  benefit  the  defendant  here.  Whether  a 
person  of  ordinary  observation  might  mistake  the 
words  "Henry  Heinis"  for  the  signature  of  Henry  Hein 
was  a  question  of  fact.  We  can  not  say  as  a  matter  of 
law  that  a  person  of  reasonable  prudence  might  not  fall 
into  that  error.  The  theory  of  the  state  was  that  the 
defendant  forged  the  note  in  order  to  cover  up  a  short- 
age in  his  own  accounts  with  his  employer,  the  Chicago 
Lumber  and  Coal  Company.  There  was  evidence  that 
no  one  of  a  similar  name  lived  or  was  known  in  the 
community  excepting  Henry  Hein ;  that  he  had  business 
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transactions  with  the  company  which  were  entered  in 
its  books  in  the  defendant's  handwriting,  under  the 
designation  "Henry  Heinis" ;  that  other  entries  appar- 
ently referring  to  the  samei>erson  were  written  "Hein" 
and  "Heins."  This  was  sufficient  to  justify  the  jury 
in  concluding  that  if  the  defendant  signed  the  note  he 
intended  the  signature  to  be  regarded  as  that  of  Henry 
Hein,  and  that  the  fraud  was  not  so  obvious  as  to  be 
necessarily  harmless. 

A  third  complaint  is  that  the  state  was  permitted,  in 
support  of  the  charge  of  uttering  the  forged  note,  to  in- 
troduce evidence  tending  to  show  that  the  defendant 
had  forged  the  names  of  other  persons  to  other  notes 
for  the  purpose  of  increasing  the  apparent  assets  of  the 
business,  and  thus  covering  up  his  shortage.  This  evi- 
dence had  a  tendency  to  prove  him  guilty  of  the  very 
offense  charged,  and  the  fact  that  it  also  tended  to 
prove  the  commission  of  other  offenses  did  not  render 
it  inadmissible.  (The  State  v.  Calhoun,  75  Kan.  259; 
The  State  v.  Hansford,  81  Kan.  300;  62  L.  R.  A.  252, 
note;  5  Encyc.  of  Ev.  868;  1  Wig.  Ev.  §§  315,  318.) 

The  final  objection  urged  on  behalf  of  the  defendant 
is  that  after  he  had  pleaded  not  guilty,  but  before  the 
impaneling  of  the  jury  was  begun,  the  state  was  per- 
mitted to  amend  the  information  by  adding  a  new  count 
thereto.    The  statute  provides : 

"An  information  may  be  amended  in  matter  of  sub- 
stance or  form  at  any  time  before  the  defendant  pleads, 
without  leave.  The  information  may  be  amended  on 
the  trial  as  to  all  matters  of  form,  at  the  discretion  of 
the  court,  when  the  same  can  be  done  without  preju- 
dice to  the  rights  of  the  defendant."  (Crim.  Code, 
§72.) 

The  claim  is  made  that  this  provision  forbids  any 
amendment  except  in  matter  of  form  after  a  plea  is 
entered.  Language  to  that  effect  was  used  in  The  State 
V.  Bundy,  71  Kan.  779,  but  there  the  substance  of  the 
information  was  changed  after  a  jury  had  been  impan- 
eled and  sworn,  and  jeopardy  had  consequently  at- 
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tached.  The  decision  was  explicitly  based  on  that  con- 
sideration, and  what  is  said  in  the  opinion  must  be  in- 
terpreted in  the  light  of  that  fact.  The  force  of  the 
statute  is  that  prior  to  arraignment  and  plea  the  state 
has  an  absolute  right  to  amend  in  any  respect,  without 
asking  permission,  but  that  on  the  trial  no  amendment 
may  be  made,  even  by  leave  of  court,  except  in  matter 
of  form.  The  fair  inference  is  that  after  a  plea  has 
been  entered,  but  before  the  trial  has  begun,  substan- 
tial amendments  may  be  made,  but  only  upon  order  of 
the  court.  That  is  the  rule  at  common  law  (22  Cyc. 
436,  437) ,  and  the  statute  is  not  less  liberal.  Convic- 
tions have  repeatedly  been  sustained  based  upon 
amended  informations  filed  after  one  trial  had  been 
had.  (The  State  v.  Hart,  33  Kan.  218;  The  State  v. 
Spendlove,  47  Kan.  160.)  Here  the  defendant  was 
again  arraigned  and  pleaded  not  guilty  to  the  amended 
information,  and  no  possible  prejudice  could  have  re- 
sulted to  him  from  the  fact  that  the  amendment  was 
made  after,  instead  of  before,  his  first  plea  had  been 
entered. 

The  judgment  is  affirmed. 


The  State  op  Kansas,  Appellee,  v.  Alvin  C.  Chance, 
Appellant. 

No.  16.809. 
SYLLABUS  BY  THE  COURT. 

Words  and  Phrases — "Moneyed  Corporation" — Forgery — FcUse 
Entries  in  Books  of  Account.  A  company  incorporated  for 
the  purpose  of  pecuniary  profit,  although  having  no  power 
to  engage  in  banking,  or  in  loaning  money,  or  in  writing  in- 
surance, is  a  "moneyed  corporation"  within  the  meaning  of 
that  phrase  as  used  in  the  section  of  the  crimes  act  (G«i. 
Stat.  1909,  §  2621)  declaring  one  guilty  of  forgery  who  fraud- 
ulently makes  false  entries  in  the  account  books  of  an  asso- 
ciation of  that  description. 
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Appeal  from  Thomas  district  court;  Charles  W. 
S^ITH,  judge.    Opinion  filed  May  7, 1910.    Affirmed. 

W.  G.  Bissell,  and  Edwin  D.  McKeever,  for  the  ap- 
pellant. 

Fred  S.  Jackson,  attorney-general,  and  E.  H.  Benson, 
county  attorney,  for  the  appellee;  Park  B.  Pulsifer,  of 
counsel. 


The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Alvin  C.  Chance  was  convicted  under  the 
statute  (Gen.  Stat.  1868,  ch.  31,  §  131;  Gen.  Stat.  1909, 
§  2621)  forbidding  the  making  of  false  entries  in  a 
book  of  accounts  kept  by  a  moneyed  corporation.  He 
appeals  upon  the  ground  that  the  Chicago  Lumber  and 
Coal  Company,  whose  books  he  was  accused  of  falsify- 
ing, being  merely  a  mercantile  organization,  was  not  a 
"moneyed  corporation"  within  the  meaning  of  the  sec- 
tion under  which  he  was  prosecuted,  which  reads : 

"Every  person  who,  with  intent  to  defraud,  shall 
make  any  false  entries,  or  shall  falsely  alter  any  entry 
made  in  any  book  of  accounts  kept  by  any  moneyed 
corporation  within  this  state,  or  in  any  book  of  accounts 
kept  by  such  corporation  or  its  officers,  and  delivered  or 
intended  to  be  delivered  to  any  person  dealing  with 
such  corporation,  by  which  any  pecuniary  obligation, 
claim  or  credit  shall  be  or  shall  purport  to  be  created, 
increased,  diminished  or  discharged,  or  m  any  manner 
affected,  shall  upon  conviction  be  adjudged  guilty  of 
forgery  in  the  third  degree."   (Gen.  Stat.  1909,  §  2621.) 

This  section  originated  in  New  York.  It  was  adopted 
by  Missouri  as  early  as  1835,  and  transplanted  to  Kan- 
sas in  1855.  Mississippi  also  borrowed  it.  In  no  one  of 
the  four  states  does  a  prosecution  under  it  appear  to 
have  been  reported.  The  phrase  "moneyed  corpora- 
tion" has  been  long  in  use  in  the  legislation  of  New 
York,  where,  in  the  course  of  an  elaborate  classification 
of  incorporated  companies,  it  was  early  given  by  ex- 
press enactment  a  peculiar  meaning,  limiting  its  appli- 
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cation  to  those  companies  having  power  to  loan  money 
upon  pledges  or  deposits,  or  to  make  insurance.  It  has 
gained  considerable  currency  in  that  sense,  but  evi- 
dently by  reason  of  the  statutory  definition.  It  long 
ago  found  its  way  into  the  law  dictionaries,  where, 
however,  the  statute  was  cited  as  authority  for  the 
meaning  given.  (Bouvier's;  Burrill's.)  It  has  lately 
appeared  in  the  general  dictionaries.  (Century;  Web- 
ster's New  International.) 

Some  provisions  of  the  national  bankruptcy  act  of 
1867  were  made  applicable  to  "moneyed  business  or 
commercial  corporations.*'  (14  U.  S.  Stat,  at  L.  p.  535, 
ch.  176,  §  37.)  The  phrase  quoted  is  usually  written 
with  a  comma  after  the  word  "moneyed,"  and  that 
punctuation  is  in  accordance  with  the  meaning  in- 
tended, as  appears  from  the  fact  that  the  original  bill 
read  "all  corporations,"  and  this  was  changed  by 
amendment  first  to  "all  moneyed  and  business  corpora- 
tions," and  then  to  its  present  form.  (Cong.  Globe, 
39th  Cong.,  part  2,  p.  1002.)  The  courts  have  held  that 
the  three  adjectives  together  cover  all  corporations 
organized  for  pecuniary  profit,  and  this  judicial  inter- 
pretation has  inadvertently  been  said  to  have  been 
placed  upon  the  words  "moneyed  corporation."  (27 
Cyc.  824.) 

In  a  federal  case  in  New  York  a  statute  of  limitation 
of  that  state  applying  to  actions  against  a  director  or 
stockholder  of  a  moneyed  corporation  was  invoked 
where  the  corporation  involved  was  organized  under 
the  laws  of  Kansas.  A  question  was  raised  as  to  what 
was  meant  by  a  moneyed  corporation,  and  the  supreme 
court  in  passing  upon  the  matter  showed  a  recognition 
of  the  fact  that  the  New  York  usage  was  peculiar  to 
that  state  and  resulted  from  the  statutory  definition, 
saying : 

"The  next  objection  is  that  .  .  .  the  trust  com- 
pany is  not  a  moneyed  corporation  within  the  meaning 
of  the  section  in  question.  What  is  meant  by  the  term 
'moneyed  corporation,'  in  section  394,  is  shown  by  the 
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definition  of  that  term  given  in  1  Rev.  Stat.  598,  sec.  51, 
where  it  is  said :  'Section  51.  The  term  "moneyed  cor- 
poration,*' as  used  in  this  title,  shall  be  construed  to 
mean  every  corporation  having  bankyig  powers,  or  hav- 
ing the  power  to  make  loans  upon  pledges  or  deposits, 
or  authorized  by  law  to  make  insurances.'  Although 
this  definition  refers  to  the  meaning  of  the  term  *mon- 
eyed  corporation,'  as  used  in  that  title  of  the  revised 
statutes,  we  think  it  is  plain  that  the  same  term  used  in 
section  394  of  the  code  means  the  same  thing  as  defined 
in  section  51.  The  legislature  used  a  term  which  was 
well  known  in  the  legislation  of  New  York  and  for  a 
long  period  of  years  a  definite  meaning  had  been  given 
to  it  in  that  legislation,  and  when  speaking  of  limita- 
tions of  actions  in  regard  to  moneyed  corporations  noth- 
ing would  be  more  natural  than  to  assume  that  the  term 
when  thus  used  should  have  the  same  meaning  applied 
to  it  as  had  been  defined  by  the  legislature  when  enact- 
ing legislation  in  regard  to  moneyed  corporations.  This 
legislation  does  not  assume  to  enact  what  shall  be 
'moneyed  corporations'  in  other  states,  but  its  effect  is 
that  when  actions  are  brought  in  the  state  of  New 
York,  and  the  question  arises  whether  a  foreign  cor- 
poration is  or  is  not  a  moneyed  corporation,  that  ques- 
tion will  be  solved  in  such  a  case  as  this,  for  the  purpose 
of  construing  the  statute  of  limitations  of  the  state, 
by  reference  to  the  meaning  given  to  the  term  by  the  leg- 
islature or  courts  of  New  York,  rather  than  by  refer- 
ence to  the  legislation  of  another  state  under  which  the 
corporation  may  have  been  formed.  The  question  is 
not  what  the  corporation  is,  under  the  legislation  of 
that  other  state,  but  whether  what  it  is  doing  is  of  that 
description  provided  for  and  designated  by  the  legisla- 
tion of  the  state  of  New  York."  (Piatt  v.  Wilmot,  193 
U.  S.  602,  610,  611.) 

In  State  of  Texas  v.  Fidelity  and  Deposit  Co.,  35  Tex. 
Civ.  App.  214,  a  statute  was  interpreted  which  provided 
the  manner  of  taxing  the  personal  estate  of  "moneyed 
corporations."    In  the  opinion  it  was  said : 

"The  expression  'moneyed  corporation'  was  evidently 
intended  to  mean  all  classes  of  corporations  organized 
and  created  for  business  purposes,  as  distinguishable 
from  public  or  charitable  or  other  corporations,  which 
are  exempted  by  law  from  taxation.    This  we  believe 
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to  be  the  usual  meaning  applied  and  given  to  this  ex- 
pression. ...  If  the  expression  'moneyed  corpora- 
tion' is  to  be  applied  in  a  narrow  and  restricted  sense, 
the  effect  would  be  to  create  a  taxation  upon  those  cor- 
porations that  handle  and  deal  in  money  as  their  busi- 
ness, and  would  exclude  from  the  operation  of  the  law 
many  corporations  engaged  in  this  state  in  business  en- 
terprises which  are  doubtless  as  profitable  to  them  as  is 
the  case  of  those  engaged  in  the  banking  and  money 
loaning  business.  We  should  apply  this  expression  in 
a  common-sense  way,  so  as  to  reach,  if  necessary,  the 
intention  of  the  legislature ;  that  intention,  in  our  opin- 
ion, being,  as  evidenced  by  all  the  laws  upon  this  sub- 
ject, to  tax  the  property  of  all  corporations  which  has 
a  permanent  situs  in  this  state.  The  expressions  *mon- 
eyed  business'  or  'moneyed  man'  are  often  used,  and  in 
their  common  acceptation  and  generally  understood 
meaning  we  do  not  apply  them  solely  to  the  business  of 
handling  and  loaning  money,  or  to  a  man  whose  prop- 
erty merely  consists  of  money;  but,  as  said  by  the  su- 
preme court  of  Pennsylvania,  in  Jacob's  Estate,  140  Pa. 
St.  274,  'that  the  word  money  is  properly  known  and 
used  as  indicating  property  of  every  description  is  well 
known.  Thus  it  is  very  common  to  refer  to  a  person 
as  a  'moneyed  man'  because  of  his  large  possessions. 
Yet  those  possessions  may  consist  exclusively  of  real 
estate.'"    (Page  230.) 

In  Upton,  Assignee,  v.  TribUcock,  91  U.  S.  45,  it  was 
said :  "The  capital  stock  of  a  moneyed  corporation  is  a 
fund  for  the  pajmient  of  its  debts."  (Page  47.)  Plainly 
the  word  "moneyed"  was  not  there  used  in  the  re- 
stricted sense.  The  particular  concern  involved  hap- 
pened to  be  an  Illinois  insurance  company,  but  the  sen- 
tence has  been  frequently  quoted  in  connection  with 
various  kinds  of  corporations  organized  for  profit,  but 
having  no  banking,  loaning  or  insurance  powers.  (H ar- 
mor V.  Taylor-Rice  Engineering  Co,,  84  Fed.  392,  395 ; 
State  Trust  Co.  v.  Turner,  111  Iowa,  664,  673;  Kelly  v. 
Clark,  21  Mont.  291,  321;  Lane's  Appeal,  105  Pa.  St. 
49,  60 ;  The  Gogebic  Investment  Co.  v.  The  Iron  Chief 
Mining  Co.  and  others,  78  Wis.  427,  431.) 

The  question  is  not  what  the  words  "moneyed  cor- 
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poration"  mean  at  this  time  according  to  approved 
usage,  but  what  they  meant  when  the  statute  containing 
them  was  enacted.  (Clearwater  v.  Bowman,  72  Kan. 
92.)  The  New  York  definition  was  not  in  terms  adop- 
ted by  the  legislature  of  Missouri  or  by  that  of  Kansas. 
It  can  not  fairly  be  deemed  to  have  been  adopted  by  im- 
plication in  either  state.  In  Missouri  in  1835  there  was 
no  general  law  whatever  in  relation  to  corporations 
other  than  one  regarding  the  service  of  summons  upon 
them.  In  Kansas  in  1855  there  was  no  statutory  classi- 
fication of  corporations  according  to  their  purposes.  In 
neither  state  was  there  any  separate  class  of  business 
corporations  to  which  the  term  "moneyed"  applied. 
The  section  preceding  that  under  consideration  forbade 
the  making  of  false  entries  in  the  records  of  public 
offices,  concerning  demands  in  favor  of  or  against  the 
state,  or  of  any  county,  township  or  city,  thus  protect- 
ing the  books  of  public  corporations.  The  natural  in- 
ference is  that  in  adopting  a  similar  provision  concern- 
ing the  book  accounts  of  "moneyed  corporations"  the 
expression  quoted  was  used  in  a  broad  popular  sense, 
rather  than  with  a  narrow  technical  meaning,  the  pur- 
pose being  to  cover  all  private  corporations  having  a 
capital  stock  and  employing  money  for  gain,  as  dis- 
tinguished from  those  not  designed  for  pecuniary 
profit,  such  as  religious,  benevolent  or  educational  or- 
ganizations. 

The  judgment  is  affirmed. 
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The  Altoona  State  Bank,  Appellee,  v.  I.  M.  Hart, 
Appellant. 

No.  16,828. 
SYLLABUS  BY  THE  COURT. 

1.  False  Representations— /?t>A<  of  Action.  False  representa- 
tions are  actionable  when  made  fraudulently — that  is,  to  in- 
duce another  to  part  with  his  money  or  property — if  believed 
and  acted  upon  and  made  with  knowledge  of  their  falsity,  or 
when  made  for  such  purpose  by  one  who  has  no  knowledge 
upon  the  subject  but  who  intends  to  convey,  and  does  convey, 
the  impression  that  he  does  have  actual  knowledge  that  they 
are  true,  and  thereby  deceives  the  other  to  his  injury. 

2.  PUadings  —  Evidence  —  Special    Questions  —  Tender. 

Questions  concerning  the  sufficiency  of  a  petition,  the  com- 
petency of  evidence,  the  practice  in  submitting  special  ques- 
tions to  a  jury,  and  the  surrender  of  notes  given  for  money 
obtained  by  fraudulent  representations,  are  considered. 

Appeal  from  Wilson  district  court;  James  W.  Fin- 
ley,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

Howard  J.  Hodgson,  for  the  appellant. 

T.  J.  Hudson,  and  D.  J.  Sheedy,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  appellant,  Hart,  sold  a  laundry 
plant  to  J.  W.  Mordy,  on  August  1,  1905,  and  took 
from  him  a  chattel  mortgage  upon  the  property  to 
secure  the  consideration.  Mordy  was  at  that  time 
an  employee  of  the  appellant  in  the  laundry,  and  im- 
mediately took  possession  of  it.  On  June  1,  1906, 
he  asked  the  bank  for  a  loan  of  $600  to  pay  off  the 
mortgage.  Hart  went  with  him  to  the  bank,  and  to 
induce  its  officers  to  loan  the  money  stated  to  them 
that  $600  would  clear  the  plant  of  all  indebtedness 
and  pay  all  that  Mordy  owed  thereon,  and  that  he 
(Hart)  would  release  the  mortgage  on  receiving  that 
sum.  He  also  said  that  the  laundry  was  worth  from 
$1200  to  $1500,  and  was  doing  a  good  business.    In  the 
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course  of  the  negotiations  it  was  proposed  that  V.  R. 
Mordy,  a  brother  of  J.  W.  Mordy,  should  join  yvith  the 
last-named  person  and  his  wife  in  signing  notes  for  the 
money.  As  a  further  inducement  to  the  bank  to  make 
the  loan,  Hart  stated  that  the  name,  of  V.  R.  Mordy 
would  make  the  notes  absolutely  good ;  that  V.  R.  Mordy 
was  good  for  the  amount.  Relying  upon  these  repre- 
sentations, and  believing  them  to  be  true,  the  bank, 
upon  the  release  of  the  chattel  mortgage,  made  the  loan 
and  took  three  promissory  notes,  signed  by  J.  W. 
Mordy  and  wife  and  V.  R.  Mordy,  for  $200  each,  payable 
respectively  in  five,  ten  and  fifteen  months  thereafter, 
and  paid  the  $600  to  Hart.  The  statement  that  $600 
was  the  amount  unpaid  on  the  mortgage  was  untrue. 
After  applying  that  amount  on  the  mortgage,  $450 
still  remained  due  upon  it,  for  which  J.  W.  Mordy  and 
wife  gave  their  notes  to  Hart,  but  without  the  knowl- 
edge of  the  bank.  About  August  1,  1907,  Hart  took 
back  the  laundry  from  Mordy,  surrendered  the  notes 
for  $450,  and  in  a  few  days  sold  it  to  Charles  Lopeman. 
Learning  of  this  transfer,  the  bank  sought  payment  of 
its  notes.  V.  R.  Mordy,  the  surety,  refused  to  pay,  and 
declared  that  they  could  not  be  collected.  J.  W.  Mordy 
and  wife  had  left  Altoona,  their  former  residence,  and 
they  were  insolvent.  V.  R.  Mordy  was  likewise  in- 
solvent. 

This  action  was  then  brought  by  the  bank  against 
Hart  and  Lopeman  and  the  Mordys  for  false  represen- 
tations in  obtaining  the  $600.  The  jury  found  for  the 
plaintiff,  and  judgment  was  rendered  against  Hart  for 
that  amount  with  interest.  He  appeals.  The  Mordys 
made  default. 

In  answer  to  special  questions  the  jury  found  that 
the  plaintiff  had  made  no  effort  by  legal  proceedings  to 
collect  the  notes;  that  the  plaintiff  had  not  tendered 
them  back  to  Hart  or  the  Mordys ;  and  that  J.  W.  Mordy 
and  wife  and  V.  R.  Mordy  were  insolvent  when  the 
money  was  obtained. 
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The  appellant,  Hart,  by  his  answer  and  in  his  testi- 
mony denied  making  any  of  the  representations  above 
stated,  but  the  jury  found  for  the  plaintiff  upon  all  the 
issues,  and  there  was  evidence  to  sustain  the  finding. 
The  facts,  substantially  as  stated  above,  having  been 
alleged  in  the  petition  and  established  by  the  findings 
and  verdict,  must  be  considered  as  proved. 

The  representations  that  the  $600  so  borrowed  paid 
the  indebtedness  of  J.  W.  Mordy,  and  that  V.  R.  Mordy 
was  financially  good,  were  material  representations. 
They  were  made  to  induce  the  bank  to  loan  the  money. 
They  were  relied  upon,  and  the  money  was  paid  over 
in  the  belief  that  they  were  true,  when  in  fact  they 
were  false.  These  facts  are  also  established  by  the 
verdict. 

False  representations  are  actionable  when  made 
fraudulently — that  is,  to  induce  another  to  part  with 
his  money  or  property — if  believed  and  acted  upon  and 
made  with  knowledge  of  their  falsity,  or  when  made 
for  such  purpose  by  one  who  has  no  knowledge  upon 
the  subject  but  who  intends  to  convey,  and  does  convey, 
the  impression  that  he  does  have  actual  knowledge  that 
they  are  true,  and  thereby  deceives  the  other  to  his  in- 
jury. (20  Cyc.  24;  DaLee  v.  Blackburn,  11  Kan.  190.) 
The  appellant,  of  course,  had  knowledge  of  the  amount 
due  upon  the  mortgage.  Whether  he  had  knowledge  of 
the  financial  condition  of  the  surety  or  not,  he  made 
positive  assertions  as  though  possessed  of  such  knowl- 
edge, the  effect  of  which  was  for  the  jury  to  determine. 

An  objection  was  made  to  the  introduction  of  any 
testimony,  on  the  ground  that  the  petition  was  insuf- 
ficient to  disclose  a  cause  of  action.  A  motion  was  also 
made  for  an  order  requiring  the  plaintiff  to  elect  upon 
which  of  two  supposed  causes  of  action  it  relied.  The 
petition  contained  a  statement  of  facts  sufficient  to  con- 
stitute a  good  cause  of  action  for  damages  for  fraudu- 
lent misrepresentation.  It  .stated  only  one  cause  of  ac- 
tion.   It  is  true  that  the  notes  were  set  out  and  indebt- 
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edness  upon  them  was  alleged,  and  some  other  details, 
perhaps  unnecessary  to  be  stated,  were  given,  but  the 
defendant  could  not  have  been  prejudiced  by  a  mere 
history  of  the  transaction.  The  facts  constituting  the 
cause  of  action  were  stated,  and  the  petition  was  suffi- 
cient. 

Complaint  is  made  because  the  court  permitted  evi- 
dence to  be  given  of  the  subsequent  transfer  of  the 
plant  from  Mordy  back  to  Hart,  and  the  trtosfer  by 
Hart  to  Lopeman.  These  transactions  were  alleged  in 
the  petition  as  a  part  of  a  scheme  to  place  the  property 
beyond  the  reach  of  the  bank.  The  issue  against  Lope- 
man was  determined  in  his  favor,  but  the  evidence  was 
properly  received.  The  finding  in  favor  of  Lopeman 
could  not  make  the  admission  of  the  evidence  erroneous. 
The  testimony  was  proper  to  be  considered  by  the  jury 
in  support  of  the  charge  of  a  fraudulent  purpose  and 
conspiracy.  The  fact  that  Lopeman  was  free  from 
guilty  knowledge  does  not  relieve  Hart,  against  whom 
the  issue  was  determined. 

The  court  informed  the  jury  that  the  special  ques- 
tions were  submitted  by  the  appellant.  He  complains 
of  this  as  indicating  to  the  jury  that  he,  and  not  the 
court,  desired  the  jury  to  answer  them.  The  force  of 
this  objection  is  not  easily  discoverable.  Besides,  the 
questions  so  submitted  contained  a  recital  that  "the 
defendant  L  M.  Hart  requests  the  court  ...  to 
submit  to  the  jury  .  .  .  the  following  special  ques- 
tions." The  language  of  the  court  was  only  a  confirma- 
tion of  what  was  written  on  the  paper  handed  to  the 
jury. 

Several  instructions  were  excepted  to,  but  when  all 
the  instructions  are  read  together  they  are  not  errone- 
ous. 

In  compliance  with  the  request  of  the  appellant,  the 
jury  were  directed  to  return  more  definite  answers  to 
certain  questions  to  which  they  had  responded  by  an- 
swers commencing  "We  believe,"  and  like  expressions. 
26— 82  KAN. 
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The  court  informed  the  jury  that  they  could  answer 
"yes"  or  "no"  to  these  questions,  which  they  afterward 
did  to  some  of  them.  The  appellant  complains  of  this 
direction  to  the  jury,  but  the  court  only  informed  the 
jury  what  form  of  answer  would  be  definite,  without 
mdicating  any  opinion  whether  the  answers  should  be 
negative  or  affirmative.  The  province  of  the  jury  was 
not  invaded.  The  court  is  not  bound  to  leave  a  jury 
without  information,  to  grope  in  the  darkness  to  ascer- 
tain in  such  a  situation  what  is  meant  by  a  definite  an- 
swer. 

It  is  urged  that  a  failure  to  tender  back  the  notes 
before  suit  was  fatal.  The  notes  were  in  the  hands  of 
the  payee  after  maturity,  and  were  produced  in  evi- 
dence. No  suggestion  was  made  to  the  district  court, 
and  none  is  made  here,  that  the  appellant  can  be  in- 
jured because  the  notes  are  still  held  by  the  bank.  He 
did  not  ask  for  their  surrender  or  delivery  on  payment 
by  him  of  the  judgment.  The  makers  are  insolvent, 
and  upon  the  evidence  the  notes  appear  to  be  worthless. 
What  the  rights  of  the  appellant  may  be  with  respect 
to  the  notes  in  case  he  pays  the  judgment  is  immaterial 
upon  the  issues  tried. 

Further  comment  upon  the  assignment  of  errors  is 
unnecessary.  The  verdict  and  findings  of  the  jury  upon 
conflicting  evidence,  approved  by  the  trial  court,  con- 
clude the  inquiry  as  to  the  facts,  and  no  errors  are 
found  in  the  proceedings.    The  judgment  is  affirmed. 
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The  Kelley  &  Lysle  Milling  Company,  Appellant,  v. 
L.  Schreiber,  Appellee. 

No.   16,382. 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  District  Court — Objections  to  Referee*8  Report — 
Old  Code.  Under  the  provisions  of  the  old  code  (§§  293,  295), 
a  report  of  a  referee  appointed  by  the  district  court  could  be 
assailed  by  a  motion  to  set  it  aside  or  by  proper  exceptions 
thereto  filed  upon  the  coming  in  of  the  report,  and  it  was  not 
essential  that  exceptions  be  taken  to  errors  occurring  on  the 
trial  before  him  if  such  errors  appeared  of  record. 

2.  New  Code.    The  amended  code  makes  no  provision  for 

exceptions  or  for  bills  of  exception.    (Laws  1909,  ch.  182;  (Jen. 
Stat.  1909,  ch.  95.) 

Appeal  from  Wyandotte  district  court;  J.  McCabe 
Moore,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

Adrian  F.  Sherman,  John  H.  Atwood,  and  W.  W. 
Hooper,  for  the  appellant. 

S.  I.  Hale,  and  Angevine,  Cubbison  &  Holt,  for  the 
appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  sued  to  recover  a  balance 
alleged  to  be  due  on  an  account  of  sales  of  several  car- 
loads of  wheat  shipped  to  the  plaintiff  by  the  defend- 
ant, after  crediting  him  with  the  market  value  of  the 
wheat  and  charging  him  with  drafts  drawn  against 
the  same  and  with  freight,  interest  and  storage 
charges.  Issues  were  joined  and  the  cause  was  re- 
ferred to  a  referee.  The  referee's  report  was  duly  filed, 
with  his  findings  of  fact  and  conclusions  of  law.  The 
defendant  moved  to  set  aside  the  findings  of  fact  and 
conclusions  of  law  and  for  a  new  trial,  and  also  for 
an  order  directing  the  referee  to  return  all  the  evi- 
dence introduced  at  the  hearing.  The  plaintiff  filed  a 
motion  to  confirm  the  report  and  for  judgment  in  ac- 
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cordance  therewith.  The  district  court  ordered  the 
referee  to  return  the  evidence,  and,  after  this  order 
had  been  complied  with,  denied  the  plaintifTs  motion 
to  confirm  the  report,  and  made  an  order  setting  aside 
the  referee's  findings  and  granting  a  new  trial.  The 
plaintiff  brings  the  case  here  for  review  and  alleges 
that  the  court  erred  in  setting  aside  the  findings  and 
in  granting  a  new  trial. 

The  plaintiff  claims  that  the  district  court  had  no 
I)ower  to  review  the  findings  of  the  referee,  except  on 
a  bill  of  exceptions  signed  by  the  referee  and  filed  in 
the  cause.  This  is  the  only  question  to  be  determined. 
It  is  purely  one  of  practice,  and,  moreover,  a  question 
which  can  only  arise  in  a  case  tried  before  the  amend- 
ment to  the  code,  because  the  new  code  does  away  with 
all  exceptions  and  bills  of  exceptions.  Under  the  pro- 
visions of  the  code  in  force  when  the  case  was  tried  it 
was  always  considered  good  practice  for  a  party  wish- 
ing to  except  to  the  rulings  of  a  referee  to  prepare  a 
bill  of  exceptions  and  have  the  same  allowed  by  the 
referee  before  the  report  was  filed.  (DeLong  v.  Stahl, 
13  Kan.  558 ;  Davis  v.  Finney,  37  Kan.  165 ;  Newton  v. 
Toevs,  ante,  p.  15.)  Section  295  of  the  code  (Gen.  Stat. 
1901,  §  4742)  made  it  the  duty  of  the  referee  to  sign 
any  exceptions  taken  to  any  order  or  decision  made  by 
him  and  return  the  same  to  the  court  making  the  ref- 
erence. But  the  only  purpose  of  a  bill  of  exceptions  is 
to  preserve  and  present  objections  to  rulings  made 
during  the  progress  of  the  hearing  which  otherwise 
would  not  appear  of  record,  such  as  the  admission  or 
rejection  of  testimony,  or  like  matters.  No  bill  of  ex- 
ceptions, however,  was  necessary  when  there  was  no 
dispute  as  to  what  the  rulings  were  or  what  the  evi- 
dence was  upon  which  they  were  based.  This  is  un- 
doubtedly true,  although  no  cases  will  be  found  in 
which  the  court  has  passed  upon  the  precise  question. 
The  referee's  report  could  be  assailed  by  a  motion  to 
set  it  aside  or  by  proper  exceptions  thereto  filed  in  the 
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case  upon  the  coming  in  of  the  report,  and  it  was  not 
essential  that  exceptions  be  taken  to  errors  occurring 
on  the  trial  before  him,  if  such  errors  appeared  of  rec- 
ord. When  the  court  passed  upon  the  defendant's  mo- 
tion and  set  aside  the  report  and  granted  a  new  trial 
it  had  before  it  all  the  evidence  presented  to  the  ref- 
eree, together  with  his  findings,  and  it  was  the  duty  of 
the  court  to  set  the  report  aside  if  the  findings  were 
not  supported  by  the  evidence  or  if  the  conclusions  of 
law  were  erroneous.  (Owen  v.  Owen,  9  Kan.  91 ;  Jones 
V.  Franks,  33  Kan.  497;  Chandler,  Adm'r,  v.  Dye,  37 
Kan.  765;  Krapp  v.  Aderholt,  42  Kan.  247;  Bank  v. 
Showers,  65  Kan.  431.)  .In  the  syllabus  of  Krapp  v. 
Aderholt,  supra,  it  was  said: 

"A  referee  is  an  oflScer  of  the  court  appointing  him, 
and  the  court  has  full  authority  to  supervise  and  con- 
trol his  report;  it  can  set  aside,  and  confirm,  and 
modify  the  report,  as  the  facts  and  the  law  require.'" 

It  was  within  the  power  of  the  court  to  refer  the 
case  again,  either  to  the  same  or  another  referee,  or 
to  hold  the  case  for  trial  before  the  court. 

The  plaintiff's  contention  is  based  upon  a  miscon- 
ception of  the  relations  between  the  court  and  the 
referee.  The  latter  is  merely  an  oflScer  of  the  courts 
with  limited  powers,  defined  by  the  order  appointing 
him.  He  is  not  a  court  from  which  an  appeal  lies  to 
the  district  court.  His  report  has  no  force  or  effect 
until  it  is  confirmed  by  the  court.  The  power  exer- 
cised by  the  court  in  passing  upon  the  referee's  report 
is  not  appellate,  and  therefore  the  rule  that  exceptions 
are  necessary  to  authorize  a  review  by  an  appellate 
court  of  the  rulings  by  a  referee  has  no  application. 

The  following  decisions  from  other  courts  hold  that 
exceptions  may  be  first  taken  in  the  court  which  ap- 
pointed the  referee :  Edwards  &  Beardsley  v.  Cottrell 
&  Babcock  et  al,  43  Iowa,  194 ;  Washington  County  v. 
Jones,  45  Iowa,  260;  Hodgin  v.  Toler  et  al,  70  Iowa, 
21 ;  Walton  v.  Walton's  Estate,  63  Ver.  513 ;  Abemathy 
V.  Withers,  99  N.  C.  520. 
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It  is  the  general  rule  that  exceptions  are  not  neces- 
sary where  the  error  is  apparent  on  the  face  of  the 
record.  On  the  contrary,  some  decisions  will  be  found 
which  hold  that  exceptions  are  necessary  to  raise  any 
question  as  to  the  correctness  of  conclusions  of  law 
(The  Amboy,  LaruAng  &  Traverse  Bay  R.  R.  Co.  v. 
Byerly,  13  Mich.  439),  but  this  is  not  the  law  in  Kan- 
sas. (Martsolf  v.  BamweU,  15  Kan.  612;  Cemetery 
Association  v.  Hanslip^  ante,  p.  20.)  For  the  purpose 
of  such  a  review  the  evidence  is  not  necessary,  as  the 
findings  of  fact  are  taken  as  true.  (Cemetery  Associa- 
tion V,  Hanslip,  supra.) 

It  is  not  deemed  necessary  to  consider  any  of  the 
other  questions  discussed  in  the  briefs,  as  the  judg- 
ment granting  a  new  trial  must  be  affirmed. 


W.  A.  Dody,  Appellant,  v.  The  State  Bank  of  Com- 
merce, Appellee, 

No.  16.844. 
SYLLABUS  BY  THE  COURT. 

Damages — Attachment  of  Money — Loss  of  Profits — Injury  to 
Credit.  In  an  action  to  recover  damages  for  the  wrongful 
attachment  of  money  and  notes  by  way  of  garnishment,  where 
there  is  no  malice  nor  grounds  for  the  recovery  of  exemplary 
damages,  the  measure  of  damages  is  interest  on  the  money 
and  notes  during  the  time  they  were  held  under  the  garnish- 
ment process  and  the  necessary  expenses  incurred  in  regain- 
ing possession  of  the  property.  Neither  the  loss  of  pros- 
pective profits  in  the  general  business  of  the  owner  because  a 
part  of  his  property  was  garnished  nor  injury  to  his  credit 
are  elements  of  damage. 

Appeal  from  Marion  district  court ;  Oscar  L.  Moore, 
judge.    Opinion  filed  May  7,  1910.    Affirmed. 

W.  H.  Carpenter,  for  the  appellant. 
H.  S.  Martin,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  to  recover  dam- 
ages for  the  wrongful  gamishntent  of  the  funds  and 
property  of  appellant.  It  was  alleged  that  the  State 
Bank  of  Commerce  filed  an  affidavit  for  attachment  and 
caused  a  garnishment  summons  to  be  issued  and  served 
on  the  Marion  State  Bank,  thus  tying  up  a  deposit  of 
appellant  in  that  bank,  as  well  as  two  promissory  notes, 
and  that  when  certain  checks  on  the  deposit  which  came 
into  the  hands  of  the  State  Bank  of  Commerce  prior  to 
the  garnishment  proceeding  were  presented  they  were 
necessarily  refused.  It  was  alleged,  too,  that  when  the 
garnishment  proceeding  was  tried  the  district  court  de- 
cided in  favor  of  appellant,  dissolving  the  garnishment, 
and  that  upon  appeal  this  decision  was  affirmed. 
(Bank  v.  Dody,  71  Kan.  98.)  In  the  present  action  the 
court  instructed  the  jury  that  appellant  was  entitled  to 
recover  any  damages  necessarily  incurred  in  releasing 
his  property  from  the  garnishment — ^that  is,  he  could 
recover,  first,  his  personal  expenses,  including  the  value 
of  his  time,  if  any  had  been  proven;  and,  second,  he 
could  recover  a  reasonable  attorney's  fee  incurred  by 
him  in  securing  the  release  of  his  property,  and  the 
necessary  expenses  of  his  attorney ;  and,  third,  he  might 
recover  the  interest  upon  the  money,  as  well  as  the 
value  of  the  property  impounded  by  the  garnishment. 
In  the  findings  the  jury  allowed  him  $245.35  as  interest 
on  the  notes;  $185.40  as  interest  on  the  money;  and 
$80  as  attorney's  fees.  Appellant,  who  was  a  country 
merchant  and  also  engaged  in  the  cattle  business,  in- 
sisted that  he  had  sustained  a  loss  of  profits  by  reason 
of  the  wrongful  garnishment,  and  also  that  his  credit 
was  impaired  by  the  same  cause,  for  both  of  which  he 
was  entitled  to  recover.  The  court,  however,  instructed 
the  jury  that  these  things  were  too  remote,  speculative 
and  uncertain  to  form  the  basis  of  a  recovery,  and  of 
this  ruling  complaint  is  made. 
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In  this  there  was  no  error.  No  malice  was  shown, 
and  there  was  no  claim  that  appellant  was  entitled  to 
exemplary  damages.  In  the  absence  of  malice  appellant 
was  entitled  to  the  actual  damages  resulting  from  being 
dispossessed  of  his  property  during  the  time  it  was 
detained,  together  with  the  necessary  expenses  incurred 
in  gaining  possession  of  the  same.  As  the  money  and 
notes  were  restored  to  him,  the  material  injury  suffered 
was  the  deprivation  of  their  use  while  they  were  im- 
pounded by  the  garnishment.  If  there  had  been  de- 
terioration, a  loss  of  part,  or  some  special  damage 
proximately  and  naturally  resulting  from  the  garnish- 
ment, this  might  have  been  recovered;  but,  in  view  of 
the  character  of  the  property  and  of  the  fact  that  all 
taken  was  recovered,  the  value  of  the  use  as  well  as 
the  necessary  expenses  was  a  fair  measure  of  damages. 
The  injury  to  credit  and  the  loss  of  profits  in  appellant's 
general  business,  alleged  to  have  arisen  from  the  tying 
up  of  some  of  his  capital  for  a  time,  are  collateral  dis- 
advantages and  are  too  speculative  and  remote  to  afford 
a  basis  for  assessing  damages.  While  the  authorities 
are  not  uniform,  they  are  generally  to  the  effect  that 
the  loss  of  prospective  profits  is  not  an  element  of  dam- 
age in  cases  of  this  kind.  In  some  instances,  where  the 
loss  of  profits  is  the  direct  and  proximate  result  of  a 
wrong,  and  it  can  be  measured  with  certainty,  it  is  al- 
lowed. For  instance,  in  Hoge  v.  Norton,  22  Kan.  374, 
where  a  herd  of  cattle  was  wrongfully  attached  and 
placed  in  an  inferior  pasture  and  given  improper  care, 
which  operated  to  prevent  the  ordinary  increase  in 
weight  and  value,  and  where  the  loss  was  the  direct  re- 
sult of  the  wrong  and  was  susceptible  of  reasonably 
certain  measurement,  it  was  held  that  the  gains  so  pre- 
vented might  be  recovered.  In  somewhat  similar  cases 
the  same  measure  has  been  employed.  (Brown  v.  Had- 
ley,  43  Kan.  267 ;  ErUow  v.  Hawkins,  71  Kan.  633 ;  Gas 
Co.  V.  Bailey,  77  Kan.  296.)  Other  cases  furnish  ex- 
amples of  losses  of  profits  which  were  deemed  to  be  too 
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remote,  contingent  and  uncertain  to  warrant  their  al- 
lowance. (M.  K.  &  T.  Rly.  Co.  v.  City  of  Fort  Scott,  15 
Kan.  435;  Walrath  v.  Whittekind,  26  Kan.  482;  Har- 
vester Works  Co.  V.  Cummings,  26  Kan.  367 ;  Gas  Co.  v. 
Glass  Co.,  56  Kan.  614 ;  States  v.  Durkin,  65  Kan.  101 ; 
Railway  Co.  v.  Thomas,  70  Kan.  409.) 

The  appellant  was  a  merchant,  and  was  also  en- 
gaged in  carrying  on  a  farm  as  well  as  the  cattle  busi- 
ness. How  far  the  detention  of  the  money  and  notes 
may  have  lessened  his  profits  as  a  merchant,  farmer  and 
stockman  is  largely  a  matter  of  conjecture.  How  much 
of  the  losses  in  his  general  business  was  attributable  to 
a  tying  up  of  a  part  of  his  capital  and  how  much  to 
other  causes  would  have  taken  the  jury  into  the  region 
of  speculation.  It  is  altogether  too  remote  and  uncer- 
tain to  form  a  safe  basis  of  recovery,  and  the  same  is 
true  of  the  alleged  injury  to  credit.  {Camper  v.  Klip- 
pen,  61  Minn.  353 ;  Union  National  Bank  of  Chicago  v. 
Cross  and  another,  100  Wis.  174 ;  Myers  v.  Farrell,  47 
Miss.  281 ;  Trawick  v.  The  Martin  Brown  Company,  79 
Tex.  461;  Mitchell  v.  Harcourt  et  al.,  62  Iowa,  349; 
Davidson  v.  Oberthier,  42  Tex.  Civ.  App.  337 ;  Crymble 
V.  Mulvaney,  21  Colo.  203;  4  Sutherland  Dam.,  3d  ed., 
§  1101 ;  see,  also,  monographic  note  to  Tisdale  v.  Major, 
68  Am.  St.  Rep.  266,  272.) 

The  value  of  the  use  of  the  property  may  be  recov- 
ered, and  where,  as  here,  it  consisted  of  money  and 
notes  that  were  withheld  from  appellant,  the  interest 
thereon  from  the  time  they  were  detained  under  the 
garnishment  is  a  fair  measure  of  such  value.  Appellant 
invokes  the  rule  of  liability  which  is  applied  where  a 
bank  refuses  to  pay  money  to  a  depositor,  but  as  ap- 
pellant had  no  deposit  with  appellee  that  rule  does  not 
apply. 

In  its  cross-petition  in  error  appellee  complains  of  a 
ruling  of  the  trial  court  as  to  the  allowance  of  attorney's 
fees,  but  as  its  proceeding  was  brought  under  the  old 
code,  and  not  within  a  year  from  the  time  the  motion 
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for  a  new  trial  was  denied  and  the  final  judgment  ren- 
dered, this  complaint  is  not  open  to  our  consideration. 

The  judgment  of  the  district  court  is  affirmed. 

Graves,  J.,  not  sitting. 


J.  M.  Davis,  Plaintiff,  v.  James  M.  Nation,  as  Auditor, 
etc.,  Defendant 

No.  16.866. 
SYLLABUS  BY  THE  COURT. 

Limitation  op  Actions — Purchaser  of  School  Land — Validity 
of  Statute.  Section  4  of  chapter  373  of  the  Laws  of  1907 
(Gen.  Stat.  1909,  §7695),  providing  that  no  action  shall  be 
brought  by  any  purchaser  of  school  land  or  by  his  assignee 
to  enforce  his  right  to  an  interest  therein  unless  the  same 
be  brought  within  six  months  from  the  time  the  act  takes 
effect,  is  not  unconstitutional  on  the  ground  that  it  fails  to 
give  a  reasonable  time  within  which  to  begin  such  action. 

Original  proceeding  in  mandamus.  Opinion  filed 
May  7, 1910,    Writ  denied. 

Richard  E.  Bird,  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attorney-general,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  is  an  original  proceeding  in  man- 
damus to  compel  the  state  auditor  to  issue  patents  to 
certain  school  land  in  Meade  county.  J.  M.  Davis,  the 
plaintiff,  is  an  assignee  of  the  original  purchasers,  and 
has  paid  the  full  amount  due  on  the  original  contracts. 
The  auditor  refuses  to  issue  the  patents  because  it  is 
claimed  that  the  rights  of  the  original  purchasers, 
through  whom  the  plaintiff  claims,  were  forfeited  for 
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the  nonpayment  of  interest.  He  sets  up  as  a  further 
defense  that  the  action  is  barred  by  the  limitations  of 
the  law  of  1907.  In  our  opinion  the  action  is  barred 
by  the  limitations  contained  in  section  4  of  chapter  373 
of  the  Laws  of  1907  (Gen.  Stat.  1909,  §  7695),  which 
reads : 

"No  action  shall  be  brought  by  any  purchaser  of 
school  land,  or  by  the  assignee  of  such  purc)iaser,  in 
any  court  of  this  state,  to  recover  any  tract  of  school 
land,  or  to  enforce  the  purchaser's  right  to  or  interest 
in  the  same,  when  a  forfeiture  thereof  has  been  de- 
clared, unless  such  action  be  commenced  within  six 
months  after  such  forfeiture  was  declared,  or,  when 
such  time  has  already  elapsed,  within  six  months  after 
this  act  takes  effect." 

The  act  took  effect  January  25,  1907,  and  this  ac- 
tion was  not  commenced  until  more  than  six  months 
thereafter.  The  plaintiff  questions  the  constitution- 
ality of  the  act,  and  claims  that  it  infringes  on  his 
vested  rights  because  it  fails  to  give  a  reasonable  time 
within  which  to  begin  his  action.  The  plaintiff  does 
not  indicate  what  he  would  regard  as  a  reasonable 
limitation,  and  cites  no  cases  in  support  of  his  claim 
that  six  months  is  unreasonable.  We  have  no  hesita- 
tation  in  declaring  that  a  six  months'  period,  allowed 
by  the  act,  is  a  reasonable  limitation.  (Plow  Co.  v. 
Witham,  52  Kan.  185,  192 ;  National  Bank  v.  Clark,  55 
Kan.  219,  224.)  This  is  an  action  brought  by  the  as- 
signee of  a  purchaser  of  school  land  to  enforce  his 
interest  in  the  same,  and,  therefore,  comes  within  the 
limitation. 

The  only  remaining  question  is  whether  a  forfeit- 
ure of  the  school  land  had  been  declared.  The  evi- 
dence shows  that  there  was  an  attempted  forfeiture. 
The  tax  rolls  in  the  treasurer's  office  showed  the  land 
to  be  forfeited  and  not  subject  to  taxation;  and  the 
former  sheriff  testified  that  he  served  notices  of  de- 
fault for  nonpayment  of  interest,  although  if  a  return 
in  writing  was  ever  made  it  was  not  filed  in  the  office 
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of  the  county  clerk.  This,  with  the  other  evidence 
showing  that  patents  had  been  issued  to  the  purchas- 
ers, was  sufficient  evidence  that  a  forfeiture  had  been 
declared.  It  must  be  observed  that  the  question  of  the 
validity  of  the  forfeiture  proceedings  is  not  involved. 
That  is  the  question  which  the  plaintiff  is  barred  from 
litigating.  Since  the  action  can  not  be  maintained  be- 
cause of  the  limitation  of  the  act  of  1907,  the  writ  is 
denied. 


J.  C.  Hotham,  Appellant,  v.  E.  H.  Berry,  Appellee. 

No.  16.368. 
SYLLABUS  BY  THE  COURT. 

1.  Suretyship — Contribution — Payment  of  Debt  Before  Ma- 
turity, Where  two  persons  become  sureties  upon  a  promis- 
sory note,  and  one  of  them  pays  the  note  two  days  before 
maturity,  the  principal  having  been  for  some  time  and  being 
then  and  for  some  time  afterward  unable  to  pay,  such  pre- 
mature payment  will  not  of  itself  relieve  the  other  surety 
from  contribution. 

2.  Payment  by  Another — Money  Furnished  by  Plaintiff. 

In  such  a  case,  where  one  of  the  sureties  furnishes  the  money 
to  pay  the  note  and  intrusts  it  to  another,  to  be  used  for  that 
purpose,  and  such  other  for  his  own  purposes  obtains  the 
check  of  a  third  person  in  exchange  for  the  money  received 
from  the  surety,  and  with  such  check  pays  the  note,  such  pay- 
ment will  not,  because  made  in  that  manner,  release  the 
other  surety  from  contribution. 

Appeal  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

James  W.  Orr,  W.  P.  Waggener,  and  /.  M,  Challiss, 
for  the  appellant. 
/.  L.  Berry,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  in  the  dis- 
trict court  of  Atchison  county,  by  the  appellant,  to 
compel  contribution  from  the  appellee  for  money  paid 
by  the  appellant  in  the  discharge  of  promissory  notes 
upon  which  they  were  cosureties.  The  plaintiff  was 
not  satisfied  with  the  judgment  of  the  district  court 
and  appeals.  The  case  was  tried  upon  the  written 
statements  of  the  witnesses,  and  the  same  testimony  is 
presented  here.  The  notes  were  executed  by  J.  W, 
Buis,  as  principal,  to  George  Storch,  as  payee,  and  by 
J.  C.  Hotham  and  E.  H.  Berry,  the  parties  hereto,  as 
sureties.  There  were  four  notes,  all  dated  March  30, 
1903.  One,  for  $200,  was  payable  four  months  after 
date;  another,  for  $200,  was  payable  six  months  after 
date;  the  other  two,  one  for  $334.70  and  one  for 
$65.30,  were  each  payable  nine  months  after  date. 
The  last-named  note  was  payable  to  Oscar  Lips,  as 
payee,  instead  of  George  Storch. 

About  the  time  the  first  note  became  due,  the  prin- 
cipal being  unable  to  pay  it,  the  plaintiff  furnished  the 
money  with  which  it  was  paid.  It  is  claimed  that  the 
pa3anent  was  made  two  days  before  it  became  due,  and 
the  district  court  so  found,  and  upon  this  finding  held 
that  it  was  a  payment  before  default  by  the  principal 
and  operated  as  a  release  of  the  cosurety  from  contri- 
bution. 

As  we  understand  the  law  of  contribution,  it  is 
founded  upon  the  rules  of  equity.  Cosureties  have, 
under  these  rules,  been  held  to  share  the  burdens  of 
the  obligation  equally,  except  where  the  rule  of  equality 
has  for  some  substantial  reason  been  broken.  No  mere 
technical  legal  rule  should  be  permitted  to  override  the 
rules  of  justice  and  fairness  which  have  always  been 
recognized  as  existing  between  sureties.  Under  the 
circumstances,  we  think  the  time  of  payment  imma- 
terial.   It  was  evident  some  time  before  the  payment 
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by  the  plaintiff  that  Buis,  the  principal,  would  be  un- 
able to  pay  the  note  at  maturity.  It  was  apparent  that 
nobody's  rights  could  be  injuriously  affected  by  pay- 
ment two  days  before  maturity,  and  it  has  been  since 
shown  that  no  harm  was  done  by  this  premature  pay- 
ment. It  would  have  been  a  vain  and  useless  thing 
for  the  plaintiff  to  have  waited  until  the  expiration  of 
the  two  days  upon  the  possibility  that  the  principal, 
who  was  known  to  be  hopelessly  unable  to  pay,  might 
not  make  default.  The  law  does  not  require  the  per- 
formance of  a  vain  and  useless  act.  Berry,  the  co- 
surety, lost  nothing  by  the  plaintiff's  prompt  action. 
Why  the  defendant  should  be  released  from  the  per- 
formance of  his  obligation  to  pay  his  proportion  of  this 
joint  liability  we  are  unable  to  see.  No  reason  has 
been  suggested.  It  seems  to  us  to  be  a  case  where  a 
naked  technical  rule  of  law  is  invoked  to  avoid  the  per- 
formance of  a  just  and  equitable  duty.  No  fair  and 
reasonable  excuse  has  been  stated  for  this  refusal  to 
pay. 

We  also  think  that  the  plaintiff  ought  to  be  credited 
with  the  payment  of  the  last  two  notes.  While  the 
check  of  the  DeKalb  Telephone  Company  was  actuaUy 
used  to  make  the  payment,  it  was  simply  the  form 
which  the  money  furnished  by  the  plaintiff  had  reached 
by  exchange.  The  check  was  by  every  reasonable  in- 
tendment the  property  of  the  plaintiff,  and  the  mere 
fact  that  the  money  while  on  its  way  from  the  hands 
of  the  plaintiff  to  Storch  had  become  transferred  into 
this  check  does  not  change  the  real,  substantial  fact 
that  the  plaintiff's  money  paid  the  notes.  The  tele- 
phone company  was  under  no  obligation  to  pay  these 
notes,  and  the  check  was  issued  by  it  because  of  the 
benefit  it  had  received  from  the  money  furnished  by 
the  plaintiff.  The  money  of  the  plaintiff  in  this  round- 
about manner  paid  the  debt  of  the  defendant.  It 
seems  that  under  the  equitable  considerations  by  which 
the  relations  between  sureties  are  supposed  to  be  con- 
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trolled  no  just  reason  exists  for  the  technical  distinc- 
tion drawn  by  the  defendant  between  direct  payment 
by  the  plaintiff,  made  personally,  and  payment  by  an- 
other for  him  with  a  check  obtained  with  his  money 
from  a  third  person.  The  fact  remains  that  the  debt 
was  paid,  and  that  the  plaintiff  furnished  the  money  by 
which  it  was  extinguished. 

The  defendant  does  not  seem  to  have  any  just  cause 
of  complaint  because  the  plaintiff  did  not  personally 
pay  Storch  with  cash  out  of  his  own  hand.  It  does 
not  seem  just  that  this  whole  burden  should  be  borne 
by  the  plaintiff  and  that  the  defendant  should  escape 
from  the  performance  of  his  fair  and  just  portion 
thereof.  It  has  been  said  that  one  surety  can  not  re- 
quire contribution  from  another  until  the  debt  has  been 
actually  paid,  and  yet,  as  a  general  rule,  one  cosurety 
may  enforce  contribution  from  another  without  hav- 
ing paid  anything,  if  by  some  arrangement  with  the 
creditor  he  has  assumed  and  satisfied  the  debt  of  his 
principal.  In  this  way  equity  regards  the  substance  of 
the  transaction  and  ignores  its  form.  (1  Brandt  Sur. 
&  Guar.,  2d  ed.,  §  254.) 

The  conclusions  here  reached  will  make  it  unneces- 
sary to  consider  other  questions  discussed  by  counsel. 
The  judgment  of  the  district  court  is  reversed,  with 
direction  to  enter  judgment  in  favor  of  the  plaintiff 
against  the  defendant  for  an  amount  equal  to  one-half 
the  gross  sum  paid  by  the  plaintiff,  less  payments  made 
to  him  by  Buia. 
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Dennis  D.  Doty,  Appellant,  v.  J.  W.  Maddux  et  at, 
Appellees, 

No.  16.878. 
SYLLABUS  BY  THE  COURT. 

Taxation — Lien  for  Taxes — Purchaser  of  a  Void  Tax  Deed. 
After  the  tax  roll  of  1888  had  been  delivered  to  a  county 
treasurer  an  assessment  upon  two  lots  for  building  a  side- 
walk in  a  city  of  the  second  class  was  certified  to  the  county 
clerk,  who  certified  it  to  the  treasurer,  who  entered  it  upon 
the  tax  roll  against  each  lot  thus:  "S.  Walk  6025."  Other 
taxes  upon  the  property  for  that  year  were  paid  in  due  time, 
but  each  lot  was  sold  at  the  tax  sales  of  1889  for  a  delin- 
quent sidewalk  tax  of  $60.25,  and  in  1893  a  tax  deed  was 
issued  thereon  to  the  assignees  of  the  certificate,  who  were  in 
possession  under  it  when  this  suit  was  brought  by  the  owner 
of  the  lots  for  possession.  The  tax  deed  was  void  upon  its 
face.  Judgment  was  rendered  for  the  plaintiff  for  posses- 
sion, but  a  lien  was  given  to  the  defendants  for  all  taxes 
paid,  with  interest  and  costs.  Held,  that  the  plaintiff,  who 
appealed  from  the  judgment  allowing  the  lien  for  taxes, 
should  not  be  relieved  therefrom. 

Appeal  from  Finney  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

A.  Hoskinson,  R.  W,  Hoskinson,  W.  R.  Hopkins, 
and  R.  J.  Hopkins,  for  the  appellant. 

William  Easton  Hutchison,  and  C  E,  Vance,  for  the 
appellees. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  plaintiff,  Doty,  in  an  action  of 
ejectment  sought  to  recover  lots  6  and  7,  in  block  7 
in  Garden  City,  from  the  defendants,  Maddux  and 
Jessup,  who  were  in  possession  under  a  tax  deed. 
Judgment  was  rendered  for  the  plaintiff,  but  the  de- 
fendants were  given  a  lien  for  taxes,  the  tax  deed  be- 
ing set  aside  as  void  upon  its  face.    The  plaintiff  ap- 
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peals  from  the  judgment  awarding  a  lien  for  taxes 
paid,  with  interest  and  costs. 

The  land  was  regularly  assessed  for  taxation  for  the 
year  1888.  On  December  28,  1888,  payment  for  one- 
half  of  the  taxes,  $10.97,  was  made,  and  a  receipt  in 
the  usual  form  was  given  by  the  county  treasurer.  On 
June  18,  1889,  payment  was  made  for  the  remaining 
one-half  of  such  taxes  and  the  usual  receipt  was  given. 
A  tax  deed  was  issued  for  these  lots  and  other  prop- 
erty, dated  January  7,  1893,  reciting  the  sale  of  the 
lots  in  question  at  the  tax  sales  of  1889,  for  the  unpaid 
taxes  of  1888.  The  tax-sale  certificate  upon  which  the 
deed  was  based  recites  an  unpaid  tax  of  $60.25  on  each 
lot  for  the  year  1888,  and  that  the  property  was  bid  off 
to  a  purchaser  for  that  sum.  The  tax  roll  of  1888  con- 
tains the  following  entries  concerning  these  lots : 


The  register  of  tax  receipts,  under  the  proper  head- 
ings, shows  the  payment  of  the  taxes  ($21.94),  in 
semiannual  payments,  as  entered  in  the  tax  roll. 

The  person  who  was  county  clerk  in  the  year  1888 
testified  that  the  tax  roll  of  that  year  was  in  the  hand- 
writing of  his  deputy,  except  the  entries  "S.  Walk" 
and  "6025,"  and  that  such  entries  were  not  upon  the 
roll  when  it  was  turned  over  to  the  treasurer.  This 
witness  also  testified  that  sidewalk  taxes  were  cer- 
tified to  him  at  different  times  in  the  year  1888,  which 
he  certified  to  the  county  treasurer,  and  that  it  was  his 
custom  so  to  certify  such  taxes  after  the  tax  roll  had 
been  delivered  to  the  treasurer.  The  evidence  also 
27—82  KAN. 
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shows  that  the  entries  referred  to,  "S.  Walk"  and 
"6025,"  are  in  the  handwriting  of  the  person  who  was 
county  treasurer  at  that  time. 

From  the  foregoing  it  may  be  fairly  found  that  the 
authorities  of  Garden  City  certified  sidewalk  taxes 
upon  these  lots  to  the  county  clerk  in  the  year  1888 
after  the  tax  roll  of  that  year  had  been  delivered  to  the 
treasurer ;  that  the  county  clerk  certified  such  taxes  to 
the  county  treasurer,  who  thereupon  made  the  entries 
referred  to,  which  appear  in  red  ink ;  that  these  entries 
were  intended  to  represent  a  sidewalk  tax  on  each 
lot  for  $60.25 ;  and  that  the  lots  were  sold  therefor,  as 
recited  in  the  tax  certificate  and  tax  deed. 

The  mayor  and  city  council  had  authority  to  make 
assessments  for  sidewalks  against  the  lots  and  certify 
the  same  to  the  county  clerk  (Laws  1905,  ch.  116,  §  1 ; 
Laws  1872,  ch.  100,  §  43 ;  Laws  1876,  ch.  34,  §  82 ;  Gen. 
Stat.  1909,  §§  1374,  1387,  9388),  and  the  county  clerk 
is  required  to  make  up  the  tax  roll,  attach  his  certifi- 
cate thereto,  and  deliver  it  to  the  county  treasurer  on 
the  first  day  of  November  in  each  year.  (Laws  1909, 
ch.  244,  §  1 ;  Gen.  Stat.  1909,  §  9390.)  The  county  clerk 
is  authorized  to  correct  errors  in  the  description  or 
quantity  of  lands  on  the  tax  roll  before  or  after  it  has 
been  delivered  to  the  treasurer.  (Laws  1876,  ch.  34, 
§  53;  Gen.  Stat.  1909,  §  9329.)  He  is  also  authorized 
to  place  upon  the  roll,  after  its  delivery  to  the  treas- 
urer, property  which  is  about  to  be  removed  and  which 
has  not  been  assessed.  (Laws  1899,  ch.  248,  §  8;  Gen. 
Stat.  1909,  §  9240.)  In  the  case  of  a  false  statement  or 
refusal  to  give  a  statement  of  personal  property  for 
taxation  the  clerk,  upon  due  notice  and  proceedings 
taken,  is  authorized  to  charge  the  proper  person  upon 
the  tax  roll  therefor.  (Laws  1876,  ch.  34,  §  70;  Gen. 
Stat.  1909,  §  9381.)  He  is  also  authorized  to  assess 
any  real  property  which  the  assessor  has  omitted. 
(Laws  1876,  ch.  34,  §52;  Gen.  Stat.  1909,  §9328.) 
Referring  to  some  of  these  provisions,  and  to  the  sec- 
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tion  providing  that  taxes  shall  become  a  lien  on  the 
first  day  of  November  (Laws  1876,  ch.  34,  §  85;  Gen. 
Stat.  1909,  §  9391),  it  was  said  in  Ritchie  v.  Mulvane, 
39  Kan.  241  : 

"Observe  the  foregoing  language:  'A  lien  for  all 
taxes  shall  attach  to  the  real  property  subject  to  the 
same.*  No  reference  is  here  made  to  any  assessment. 
This  means  that  whenever  a  tax  is  levied  and  the  first 
day  of  the  next  November  has  arrived  a  lien  shall  at- 
tach to  all  property  subject  to  the  tax,  whether  any 
assessment  has  yet  been  made  or  not.  If  no  assess- 
ment has  yet  been  made,  the  county  clerk  may  make 
it  afterward.  (Tax  Law,  §§  18,  52,  53,  54,  70.)  Of 
course  the  amount  of  the  lien  can  not  be  ascertained 
until  some  assessment  or  valuation  of  the  property  is 
made,  but  the  county  clerk  can  make  it  at  any  time. 
It  will  be  seen  that  the  law  is  careful  to  prevent  the 
escape  from  taxation  of  any  person.  All  must  bear 
their  fair  share  of  the  public  burdens;  and  no  one  is 
permitted  to  escape  taxation  merely  because  of  some 
irregularity  in  the  assessment  or  elsewhere.  All  must 
pay  their  taxes."    (Page  252.) 

No  irregularity  in  the  assessment  roll  or  proceeding, 
or  mere  irregularities  of  any  kind,  will  invalidate  tax 
proceedings.  (Laws  1876,  ch.  34,  §139;  Gen.  Stat. 
1909,  §  9481.)  The  public  must  not  be  deprived  of  its 
revenue  or  the  citizen  escape  his  fair  share  of  the  pub- 
lic burden  through  such  irregularities  or  omissions.  If 
one  parcel  of  property  is  released  of  its  share,  the 
amount  must  be  added  to  the  property  of  others  who 
are  already  charged  with  their  due  proportion.  The 
failure  of  the  county  clerk  to  make  the  proper  entries 
upon  the  roll  at  the  proper  time  were  irregularities. 
It  was  also  an  irregularity  for  the  treasurer  to  make 
such  entries.  But  these  irregularities  will  not  relieve 
the  plaintiff  from  paying  his  taxes.  The  evidence  was 
sufficient  prima  faxne  to  show  that  the  assessment  had 
been  made  and  had  been  duly  certified  to  the  county 
clerk,  and  that  it  should  have  been  entered  on  the  tax 
roll  and  collected.    The  fact  that  the  entry  was  made 
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by  the  treasurer  instead  of  the  clerk  could  not  preju- 
dice the  plaintiff. 

Whether  the  sidewalk  tax  had  been  entered  upon  the 
roll  before  the  payment  of  the  other  taxes  the  evidence 
does  not  show,  and  we  may  presume  that  it  was  en- 
tered afterward.  Still  the  plaintiff  had  ample  notice 
by  the  publication  of  delinquent  sales,  as  well  as  by  the 
improvement  of  his  property,  that  the  tax  existed.  He 
has  no  equitable  claim  to  have  the  lien  removed  and  the 
burden  cast  upon  other  taxpayers. 

The  judgment  is  afltened. 


Edward  Morrison,  Appellant,  v.  Thomas  H.  Pence, 

Appellee, 

No.  16,876. 
SYLLABUS  BY  THE  COURT. 

1.  False  Imprisonment — Definitenesa  of  Officer'a  Answer  Jus- 
tifying Arrest — Statement  of  Offenee  and  Grounds  for  Ar- 
rest.  The  failure  of  an  officer,  in  his  answer  justifying  an 
alleged  illegal  arrest  and  detention,  to  state  particularly  the 
offense  with  which  the  plaintiff  was  charged  and  the  grounds 
for  which  the  arrest  was  made  is  not  material  error,  where 
it  appears  that  the  plaintiff  was  fully  informed  as  to  the 
nature  of  the  charge  and  the  cause  of  his  arrest  and  was  not 
deprived  of  any  right  because  of  a  lack  of  such  information. 

2.  Authority    of    Officer — Appointment — Confirmation — 

Oath — Commission — Signature  to  Oath,  A  city  marshal  was 
regularly  appointed  and  confirmed  by  the  mayor  and  council 
and  was  sworn  into  office  by  a  competent  officer,  but  no  com- 
mission was  given  to  him,  nor  did  he  subscribe  to  an  oath. 
He  CTtered  upon  the  discharge  of  his  duties  and  later  ar- 
rested, without  a  warrant,  one  who  was  committing  a  public 
offense  in  his  presence.  Held,  that  the  failure  of  the  officer 
to  receive  a  commission  and  to  subscribe  to  an  oath  did  not 
diminish  his  authority,  nor  prevent  him  when  sued  for  false 
Imprisonment  from  justifying  the  arrest  on  the  ground  that 
he  was  an  officer. 
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Appeal  from  Gray  district  court;  Gordon  L.  Finley, 
judge.    Opinion  filed  May  7,  1910.    Affirmed. 

L.  A.  Madison,  and  B.  F.  Milton,  for  the  appellant. 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:    Edward  Morrison,  who  owned 
and  operated  a  livery  barn  in  Cimarron,  staked  down  a 
mare  on  a  railroad  right  of  way  which  was  used  as  a 
street  and  which  was  in  plain  view  of  the  principal  ho- 
tel in  the  city.    His  declared  purpose  was  to  cure  the 
mare  of  the  habit  of  lying  down  when  they  attempted 
to  drive  her  past  the  barn.    The  mare  was  thrown  to 
the   ground,  her   head    staked   down,  her    feet   were 
stretched  out  and  each  tied  to  a  stake,  and  in  this  posi- 
tion she  was  left  for  about  thirty  minutes.    There  was 
a  city  ordinance  which,  among  other  things,  prohibited 
the  obstruction  of  streets,  the  disturbance  of  the  peace, 
and  the  cruel  treatment  of  animals.     Complaint  was 
made  by  a  number  of  citizens  of  the  action  of  Morrison 
in  staking  down  the  mare,  and  he  was  told  of  the  com- 
plaints and  of  a  contemplated  arrest  by  the  city  mar- 
shal.   When  the  marshal  came  up  he  asked  him  to  un- 
loose the  mare,  and  this  Morrison  refused  to  do.    Three 
or  four  such  demands  were  made  and  refused,  when 
the  marshal  arrested  Morrison  without  a  warrant,  and 
after  some  resistance  compelled  him  to  go  to  the  court- 
house, and,  not  finding  the  police  judge  there,  Morrison 
was  released.    To  recover  damages  for  the  arrest  and 
imprisonment  Morrison  brought  this  action   against 
Pence,  the  marshal.    In  his  answer  Pence  alleged  that 
he  was  the  duly  appointed  and  acting  marshal  of  the 
city ;  that  the  arrest  was  made  by  him  in  that  capacity, 
without  violence,  and  that  no  more  force  was  used  in 
making  the  arrest  than  was  necessary,  and  that  the 
force  actually  used  was  due  to  the  resistance  made  by 
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Morrison.  The  verdict  of  the  jury  was  in  favor  of 
Pence,  and  Morrison  complains  of  several  rulings  made 
during  the  trial. 

A  motion  was  made  by  appellant  to  require  appellee 
to  make  his  answer  more  definite  and  certain  by  stat- 
ing particularly  the  offense  for  which  the  arrest  was 
made,  but  the  motion  was  denied.  In  this  respect  the 
answer  was  incomplete.  The  appellee,  who  was  assert- 
ing that  the  arrest  was  not  unlawful,  should  have  in- 
formed appellant  of  the  cause  of  the  arrest — ^that  is, 
that  he  found  the  appellant  in  the  act  of  committing  an 
offense,  and  was  therefore  warranted  in  making  the 
arrest,  with  or  without  a  warrant.  The  motion  might 
very  well  have  been  allowed,  but  the  testimony  dis- 
closes that  appellant  knew  well  enough  the  cause  of 
the  complaint  against  his  action  and  the  ground  for 
his  arrest.  It  is  plain  that  there  was  no  lack  of  infor- 
mation why  the  marshal  took  him  into  custody,  and 
there  was  no  limit  to  the  scope  of  the  inquiry  because 
of  the  incomplete  answer.  It  is  only  prejudicial  error 
that  justifies  the  reversal  of  a  judgment. 

There  is  also  complaint  of  an  instruction  by  the 
court  to  the  effect  that  appellee,  as  marshal,  had  the 
right  to  arrest  upon  view,  without  a  warrant,  any  per- 
son found  violating  any  ordinance  of  the  city.  In  this 
connection  it  is  contended  that  appellee  was  only  a 
de  facto  city  marshal,  and  that  as  such  he  can  claim 
no  privilege  or  protection  because  of  his  office.  The 
trial  court  in  its  charge  referred  to  the  marshal  as  a 
de  facto  officer,  but  it  appears  that  he  was  that  and 
more  too.  He  was  appointed  by  the  mayor  and  his  ap- 
pointment confirmed  by  the  city  council,  and  a  record 
of  the  same  was  made.  He  was  then  sworn  into  office 
and  assumed  the  performance  of  his  duties,  but  it  does 
not  appear  that  a  formal  commission  was  issued  to 
him  or  that  he  subscribed  to  a  written  oath.  His  title 
to  the  office  was  not  affected  by  the  lack  of  a  commis- 
sion.   It  was  the  appointment  and  confirmation  which 
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conferred  the  right  to  the  office,  and  the  commission  is 
only  evidence  of  that  right.  He  should  have  subscribed 
to  the  oath  of  office  which  he  took,  as  that,  too,  fur- 
nishes evidence  that  he  was  sworn  into  office.  He  was 
regularly  appointed  and  confirmed,  and  therefore 
clothed  with  all  the  authority  which  the  mayor  and 
council  could  confer  on  him,  and  when  he  was  sworn 
into  office  there  was  a  substantial  compliance  with  the 
law.  From  that  time  he  was  required  to  perform  the 
duties  of  the  office  and  entitled  to  plead  his  official 
character  when  his  acts  were  challenged.  The  omis- 
sions mentioned  would  not  have  excused  him  if  he  had 
failed  to  preserve  the  peace,  enforce  the  law  or  arrest 
one  who  committed  a  public  offense  in  his  presence. 
The  public  has  an  interest  in  the  performance  of  duties 
of  the  character  mentioned  and  also  in  the  officer  hav- 
ing the  protection  of  the  law  in  the  performance  of 
such  duties.  The  right  to  justify  as  an  officer  is  not 
for  the  benefit  of  the  officer  alone,  and  in  this  instance 
his  justification  did  not  rest  merely  upon  the  fact  that 
he  was  an  officer  but  upon  the  added  fact  that  he  did 
that  which  the  law  required  of  him,  namely,  to  arrest 
appellant  when  he  found  him  committing  an  offense 
which  made  him  subject  to  arrest  and  prosecution. 

We  find  nothing  prejudicial  in  the  rulings  on  the  in- 
structions, and  the  evidence  appears  to  be  sufficient  to 
sustain  the  verdict  and  judgment.  The  judgment  is 
affirmed. 
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82    4241        M.  E.  McNuTT  et  aL,  Appellees,  v.  John  L.  Nellans, 
«2    ^^  Appellant. 

No.  16,888. 
SYLLABUS  BY  THE  COURT. 

1.  Specific  Perfx)RMANCE  —  Doubtful  or  Unmarketable  Title. 
Equity  will  not  compel  a  purchaser  under  an  executory  con- 
tract for  the  sale  of  land  to  accept  the  title  if  doubtful  or  un- 
marketable. 

2.  — '■ "Doubtful"  Title  Defined.  A  title  is  doubtful  if  it  ex- 
poses the  party  holding  it  to  the  hazard  of  litigation. 

3.  Vendor*8  Title  Held  Doubtful.  In  an  action  to  re- 
cover money  paid  on  the  purchase  price  of  land,  on  account  of 
the  failure  of  the  vendor  to  furnish  an  abstract  showing  clear 
title,  it  appeared  that  the  vendor's  title  rested  upon  a  deed 
executed  by  a  foreign  assignee  solely  by  virtue  of  an  order  of 
a  court  in  the  state  of  Iowa.  Before  the  action  was  tried  the 
vendor  obtained  a  judgment  quieting  his  title,  upon  service  by 
publication,  against  the  foreign  assigfnor,  the  assigfnee  and  the 
party  to  whom  the  assigfnee  had  conveyed,  and  asked  for  spe- 
cific performance  against  the  plaintiff.  Held,  that  the  title 
tendered  is  so  doubtful  that  the  plaintiff  should  not  be  com- 
pelled in  equity  to  accept  the  same. 

4.  Contracts — Action  to  Recover  Money  Paid — Prayer  by  De- 
fendant for  Specific  Performance — Estoppel  to  Assert  Inva- 
lidity of  Contract — Homestead — Joint  Consent.  In  such  an 
action,  where  the  defendant  answers  alleging  a  full  com- 
pliance with  the  terms  of  the  contract  and  asks  for  specific 
performance  and  judgment  for  the  balance  of  the  purchase 
money,  and  offers  proof  showing  the  execution  by  himself  and 
wife  of  a  deed  conveying  the  land  to  the  plaintiff,  he  is  es- 
topped to  claim  in  the  same  action  that  the  contract  for  the 
sale  of  the  land  is  void  on  the  ground  that  the  land  com- 
prises a  homestead  occupied  by  himself  and  wife  and  that  the 
wife  failed  to  join  in  the  contract. 

Appeal  from  Decatur  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

/.  F.  Peters,  for  the  appellant. 

L.  C.  Uhl,  and  L.  C.  Uhl,  jr.,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  McNutt  brothers  sued  John  L.  Nel- 
lans to  recover  $500  paid  him  on  a  contract  for  the 
purchase  of  160  acres  of  land  in  Decatur  county,  alleg- 
ing a  failure  on  his  part  to  furnish  an  abstract  showing 
a  clear  title,  according  to  the  terms  of  the  contract. 
The  defendant  contended  that  he  had  fully  complied 
with  his  contract,  and  asked  for  specific  performance 
and  a  judgment  against  the  plaintiffs  for  the  balance 
of  the  purchase  price  and  damages.  The  court  found 
the  facts  and  conclusions  of  law  separately,  and  gave 
judgment  for  the  plaintiffs.  The  defendant  appe'als. 
The  contract  for  the  sale  of  the  land  was  made  April 
11,  1907.  At  that  time  the  plaintiffs  paid  the  defend- 
ant $500,  and  agreed  to  pay  the  balance  of  $5500  July 
1,  1907,  when  the  deed  and  abstract  of  title  were  to  be 
delivered.  The  deed  to  the  land  was  executed  by  the  de- 
fendant and  his  wife  in  June,  and  deposited  in  a  bank 
agreed  upon  as  a  depositary.  At  the  same  time  the  ab- 
stract of  title  was  sent  to  the  plaintiffs,  who  retained  it 
until  July  15,  when  it  was  returned  with  a  request  for 
certain  affidavits  and  requiring  the  payment  of  taxes. 
These  requests  were  complied  with  sometime  in  July. 
The  abstract  showed  title  in  the  Lewis  Investment 
Company,  of  Des  Moines,  Iowa,  which  took  a  convey- 
ance of  the  fee  October  12,  1889.  Afterward,  in  1895, 
the  investment  company,  which  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Iowa,  made  a  vol- 
untary assignment  for  the  benefit  of  its  creditors.  On 
the  first  of  June,  1897,  the  assignee  obtained  an  order 
of  the  district  court  of  Polk  county,  Iowa,  authorizing 
him  to  convey  the  land  in  question,  and  the  title  of  the 
defendant  rests  upon  a  deed  executed  by  the  assignee 
solely  by  virtue  of  the  order  of  the  Iowa  court. 

August  3,  1907,  the  attorneys  for  the  plaintiffs  noti- 
fied the  defendant  that  the  abstract  was  not  sufficient, 
for  the  reason  that  it  failed  to  show  a  decree  or  order  of 
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a  Kansas  court  authorizing  the  foreign  assignee  to  con- 
vey the  land.  In  the  same  letter  the  defendant  was 
notified  that  unless  the  abstract  was  perfected  in  this 
respect  on  or  before  August  8  the  contract  would  be  ter- 
minated and  the  plaintiffs  would  demand  the  return  of 
the  $500. 

There  is  no  serious  contention  here  that  the  deed  of 
the  foreign  assignee  conveyed  any  title.  (Thompkins 
V.  Adams,  41  Kan.  38;  Watson  v.  Holden,  58  Kan.  657.) 
The  defendant  concedes  that  his  title  was  defective,  but 
insists  that  he  was  entitled  to  a  reasonable  time  within 
which  to  perfect  it.  In  this  we  concur;  and  it  may  be 
said  that  the  five  days  given  him  by  the  letter  of  August 
3  was  not  a  reasonable  time  to  perfect  his  title.  (Bell 
V.  Sternberg,  53  Kan.  571,  574.)  The  main  contention 
of  the  defendant  is  that  before  the  judgment  was  ren- 
dered in  this  action  he  had  commenced  a  suit  in  the 
same  court  to  quiet  his  title,  and  had  obtained  a  judg- 
ment which  perfected  it ;  and  the  court  finds  that  such 
suit  was  duly  commenced,  that  service  was  obtained  on 
the  several  defendants  therein  by  publication,  and  a  de- 
cree was  duly  rendered  quieting  the  title  in  the  de- 
fendant. That  decree  was  rendered  on  the  18th  day  of 
October,  1907,  several  months  before  the  judgment  in 
this  case,  and  the  defendant  relies  upon  the  doctrine 
that  equity  will  not  relieve  against  a  sale  of  land  for  a 
defect  in  the  title  of  the  vendor  if  at  the  time  of  the 
decree  he  is  able  to  make  a  good  title.  The  soundness 
of  the  general  rule  may  be  granted.  (Frederick  v. 
Birkett,  37  Kan.  536;  Bell  v.  Sternberg,  supra.)  But 
equity  will  not,  by  a  decree  for  specific  performance, 
compel  a  party  to  accept  a  title  which  is  so  doubtful 
that  it  may  be  exposed  to  litigation.  The  court  will  not 
cast  upon  him  the  risk  of  litigation  and  the  embarrass- 
ment of  a  questionable  title.  (Townshend  v.  Goodf el- 
low,  40  Minn.  312;  Daniel  v.  Shaw,  166  Mass.  582; 
Conley  v.  Finn,  171  Mass.  70;  26  A.  &  E.  Encycl.  of  L. 
Ill;  Votcght  et  al.  v.  Williams,  120  N.  Y.  253;  Morri- 
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son  V.  Waggy  et  al,  43  W.  Va.  405;  Fleming  et  al  v. 
Bumham  et  al,  100  N.  Y.  1 ;  Simon  v.  Vanderveer,  155 
N.  Y.  377.) 

The  objection  which  the  plaintiffs  still  make  to  the 
title  is  that  the  judgment  was  rendered  upon  service  by 
publication  and  may  be  vacated  at  any  time  within  three 
years.  The  doctrine,  however,  is  established  by  numer- 
ous decisions  that  the  title  of  a  purchaser  in  good  faith 
who  relies  upon  a  judgment  quieting  title  to  the  land  in 
his  grantor  can  not  be  affected  or  disturbed  by  the  vaca- 
tion of  the  judgment,  but  is  protected  by  the  express 
provisions  of  the  statute.  (Civ.  Code,  §  77;  Gen.  Stat. 
1901,  §  4511;  Code  1909,  §  83;  Howard,  Adm%  v.  En- 
treken,  Adm'r,  24  Kan.  428 ;  Loan  Co.  v.  Cable,  65  Kan. 
306;  Randall  v.  Barker,  67  Kan.  774.)  If,  therefore, 
the  plaintiffs  had  taken  a  conveyance  from  the  defend- 
ant their  title  would  not  be  affected  by  the  vacation  of 
the  judgment,  provided  they  could  prove  that  they  pur- 
chased in  good  faith  and  in  reliance  upon  the  judgment. 
But  could  they  establish  their  innocence  as  purchasers 
in  the  face  of  a  record  disclosing  that  they  had  objected 
to  the  title  for  the  same  defect,  both  before  and  after 
the  judgment,  and  had  finally  accepted  it,  not  in  reliance 
on  the  judgment,  but  because  compelled  to  do  so  by  the 
decree  of  a  court  in  another  proceeding  to  which  none 
of  the  defendants  in  the  first  action  was  a  party? 
Moreover,  the  title  they  agreed  to  accept  by  the  terms 
of  their  contract  was  to  be  a  clear  title,  not  a  doubtful 
one  which  might  ultimately  be  made  clear  by  litigation. 

There  is  another  feature  of  the  judgment  which, 
though  not  suggested  in  the  briefs,  in  our  opinion  adds 
to  the  doubtful  character  of  the  title.  The  judgment 
binds  no  one  except  those  who  were  parties  to  it  and 
their  privies.  The  court  finds  that  the  only  defendants 
were  the  Lewis  Investment  Company,  Nelson  Royal, 
its  assignee,  and  H.  Gardner  Talcott,  to  whom  the  as- 
signee conveyed  the  land.  While  the  foreign  assignee 
and  all  creditors  of  the  assignor  who  participated  in  the 
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assignment  are  bound  by  the  judgment,  so  far  as  the 
rights  of  a  purchaser  relying  upon  it  are  concerned,  it 
binds  no  one  else.  Creditors  of  the  assignor  who  were 
citizens  and  residents  of  Kansas  and  who  did  not  par- 
ticipate in  the  assignment  would  not  be  bound  by  the 
judgment;  and  whether  there  were  such  creditors  does 
not  appear. 

It  is  manifest,  therefore,  that  the  title  is  not  free 
from  reasonable  doubt.  Whether  courts  shall  decree 
specific  performance  always  rests  in  their  sound  judicial 
discretion,  and  where  the  title  is  doubtful  the  vend^ 
will  not  be  compelled  to  take  it.  In  determining 
whether  a  title  is  so  doubtful  that  equity  will  refuse  to 
compel  a  purchaser  to  accept  it  the  court  is  not  required 
to  pass  upon  the  validity  of  the  title  itself;  the  parties 
whose  possible  claims  may  affect  the  title  are  not  before 
the  court,  and  no  judgment  which  the  court  could  ren- 
der would  bind  them.  It  is  a  general  rule  that  under  a 
contract  for  a  clear  title  equity  will  not  compel  the  ac- 
ceptance of  a  title  which  is  not  a  marketable  one.  A 
marketable  title  in  equity  is  one  in  which  there  is  no 
doubt  involved,  either  as  to  matter  of  law  or  fact. 
(Maupin  Mark.  Title  to  Real  Estate,  2d  ed.,  ch.  31; 
Herman  v.  Somers  et  al.,  Appellants,  158  Pa.  St.  424 ; 
Fleming  et  at.  v.  Bumham  et  al.,  100  N.  Y.  1 ;  Vought 
et  al  V.  Williams,  120  N.  Y.  253.) 

"And  every  title  is  doubtful  which  invites  or  exposes 
the  party  holding  it  to  litigation.  ...  If  there  be 
a  color  of  an  outstanding  title  which  may  prove  sub- 
stantial, though  there  is  not  enough  in  evidence  to  en- 
able the  chancellor  to  say  that  it  is  so,  a  purchaser  will 
not  be  held  to  take  it,  and  encounter  the  hazard  of  liti- 
gation with  an  adverse  claimant."  (Speakman  v.  Fore- 
paugh,  44  Pa.  St.  363,  371.) 

The  defendant  set  up  as  a  further  defense  that  the 
land  in  controversy  is  a  homestead  occupied  by  himself 
and  his  wife,  and  contends  that  because  his  wife  did  not 
join  in  the  contract  of  sale  it  was  void,  relying  upon  the 
doctrine  of  Thimes  v.  Stumpff,  33  Kan.  53,  and  Hodges, 
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V.  Famham,  49  Kan.  777,  where  it  was  held  that  money 
given  in  part  payment  of  an  agreement  to  convey  a 
homestead,  in  which  contract  the  wife  does  not  join, 
can  not  be  recovered  back  by  the  purchaser.  The  de- 
fendant is  not  in  a  situation  to  take  advantage  of  this 
doctrine  of  the  law.  He  can  not  be  permitted  to  blow 
hot  and  cold — ^to  seek  the  specific  performance  of  a  con- 
tract and  in  the  same  action  claim  that  the  contract  it- 
self is  void.  Besides,  his  wife  joined  with  him  in  the 
execution  of  the  deed,  and,  so  far  as  the  record  shows, 
makes  no  objection  to  carrying  out  the  terms  of  the  con- 
tract. 

The  court's  findings  that  the  plaintiffs  had  fully  com- 
plied with  their  part  of  the  contract  and  that  the  de- 
fendant had  failed  to  furnish  an  abstract  showing  clear 
title  were  sustained  by  the  evidence,  and  it  necessarily 
follows  that  the  plaintiffs  were  entitled  to  recover  the 
purchase  money  paid. 

The  judgment  is  affirmed. 


Riverside  Township,  Appellee,  v.  Robert  L.  Bailey 
et  aL,  Appellants. 

No.  16.407. 
SYLLABUS  BY  THE  COURT. 

1.  Demurrer — Petition  Containing  Several  Counts — Sufficiency 
of  Each  Count.  Where  a  pleading  consists  of  more  than  one 
count  each  count  must,  as  against  a  general  demurrer,  be 
considered  as  if  standing  alone  and  constituting  the  entire 
pleading. 

2.  Same.     In  such  a  case  neither  facts  involved  in  the 

action  nor  the  averments  of  another  count,  unless  incor- 
porated by  reference  into  the  pleading  demurred  to,  can  prop- 
erly be  considered  upon  such  hearing. 

3.  Waiver — Erroneous  Denial  of  New  Trial — Refusal  of  Ap- 
plicant to  Specify  Errors.  Where,  upon  the  hearing  of  a 
motion  for  a  new  trial,  the  court  requests  the  applicant  to 
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point  out  specifically  the  defects  complained  of,  and  such 
applicant  declines  and  neglects  to  do  so,  such  failure  will  be 
regarded  as  a  waiver  of  any  error  committed  by  the  court  in 
denying  such  motion. 

Appeal  from  Trego  district  court;  Jacob  C.  Rup- 
PENTHAL,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

A.  D.  Gilkeson,  and  E.  H.  Hogueland,  for  the  appel- 
lants. 

John  E.  Hessin,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  action  was  commenced  by  the 
township  of  Riverside,  Trego  county,  in  the  district 
court  of  that  county,  to  recover  moneys  received  by 
defendant  Bailey  as  township  trustee  and  not  ac- 
counted for.  The  action  was  upon  the  official  bond  of 
the  trustee,  Robert  L.  Bailey,  and  his  sureties,  C.  P. 
True  and  John  W.  Green.  Upon  the  trial  a  verdict 
was  returned  against  the  defendants  for  the  sum  of 
$326.69,  and  a  judgment  was  entered  accordingly. 
From  this  judgment  the  defendants  appeal. 

A  demurrer  to  the  petition  of  the  township  was  filed 
by  the  defendants  and  was  overruled.  This  ruling  of 
the  court  is  claimed  to  be  erroneous.  The  petition  con- 
sisted of  two  counts,  one  covering  the  period  extending 
from  the  time  Bailey  was  appointed  to  the  office  of 
trustee  until  his  subsequent  election  thereto,  and  the 
other  covering  the  term  for  which  he  was  elected. 

It  is  conceded  that  the  first  count,  when  considered 
alone,  is  sufficient ;  but  it  is  insisted  that  the  averments 
of  the  other  count  and  certain  facts  disclosed  by  the 
evidence  should  have  been  considered  in  connection 
with  such  first  count,  in  which  case  that  count  would 
be  so  modified  that  a  demurrer  would  lie  against  it,  and 
therefore  the  demurrer  ought  to  have  been  sustained. 
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Of  course  this  theory  can  not  be  sustained,  as  every 
count  or  cause  of  action  in  a  pleading  must,  as  against 
a  demurrer,  stand  or  fall  upon  its  own  averments. 
(Butler  V.  Kaulback,  8  Kan.  668  \L.  N.  &  S.  Rly.  Co. 
V.  Wilkins,  45  Kan.  674;  Gilchrist  v.  SchmidUng,  12 
Kan.  263.)  Besides,  a  demurrer  to  the  petition  is 
heard  and  decided  before  any  testimony  is  presented 
and  when  it  would  be  impossible  for  the  court  to  know 
what  facts  would  be  shown  upon  the  trial.  We  think 
that  the  counts,  when  considered  as  the  court  must 
have  considered  them,  are  sufficient,  and  that  it  was 
right  in  overruling  the  demurrer. 

The  case  as  presented  consisted  of  a  long  account 
of  receipts  and  disbursements  of  cash  and  was  pecu- 
liarly appropriate  for  the  consideration  and  decision 
of  a  jury,  and  we  are  unable  to  see  where  any  just 
criticism  can  be  made  to  the  verdict.  If  we  were  in 
any  doubt  as  to  whether  or  not  the  judgment  of  the 
district  court  should  be  affirmed,  the  action  had  upon 
the  hearing  of  the  motion  for  a  new  trial  would  re- 
move that  doubt.  During  this  hearing  the  defendants 
were  challenged  to  point  out  to  the  court  wherein  the 
verdict  was  excessive  or  erroneous,  as  alleged  in  the 
motion.  This  they  declined  and  failed  to  do,  and  the 
court  for  this  reason  denied  the  application.  This  re- 
fusal on  the  part  of  the  defendants'  attorney  was  alone 
sufficient  to  justify  the  court  in  denying  the  motion 
for  a  new  trial,  and  sufficient  to  constitute  a  waiver  of 
any  error  which  the  court  might  have  committed  in 
the  decision.  It  is  the  duty  of  every  attorney  engaged 
in  the  presentation  of  a  cause  to  a  court  to  assist  in 
reaching  a  just  conclusion,  by  stating  fully  and  frankly 
to  the  court,  when  requested,  all  that  he  knows  about 
the  question  under  consideration.  With  such  a  state- 
ment the  court  might  be  able  to  grant  the  relief  at 
once  and  save  further  delay  and  expense.  A  court 
has  the  right,  upon  such  an  application,  to  have  the 
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errors  complained  of  pointed  out  fully  and  clearly,  and 
concealment  or  evasion  of  pertinent  facts  by  the  at^ 
tomey  is  a  violation  of  professional  duty  which  will 
justify  a  refusal  of  the  order  requested.  (The  State 
V.  Everett,  62  Kan.  275 ;  The  State  v.  BaUiet,  63  Kan. 
707,  710.) 

We  see  no  error,  and  the  judgment  of  the  district 
court  is  affirmed. 


Fred  Kamera,  Appellee,  v.  The  Missouri  Boiler 
Works,  Appellant 

No.   16.606. 
SYLLABUS  BY  THE  COURT. 

Instructions — Duty  of  Master  to  Furnish  Safe  Place  to  Work — 
Immaterial  Error,  In  a  case  where  strict  accuracy  of  ex- 
pression required  an  instruction  that  it  is  the  duty  of  an  em- 
ployer to  exercise  ordinary  care  to  furnish  his  employees  with 
a  reasonably  safe  place  in  which  to  work,  the  omission  of  the 
words  italicized  is  not  ground  of  a  reversal  where  the  jury 
were  also  told  that  the  employer  is  liable  only  for  such  injuries 
to  his  employees  as  result  from  his  negligence  and  that  neg- 
ligence is  the  failure  to  use  ordinary  care. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Hugh  J.  Smith,  judge.  Opinion  filed  May  7, 1910.  Af- 
firmed. 

Dana,  Cowherd  &  Ingraham,  and  McCabe  Moore,  for 
the  appellant. 

Enright  &  Screechfield,  and  Edward  C,  Little,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Missouri  Boiler  Works,  a  corpora- 
tion, appeals  from  a  judgment  recovered  against  it  by 
Fred  Kamera  on  account  of  personal  injuries  received 
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while  in  its  employ.  He  was  hurt  by  the  falling  of  a 
scaifold  on  which  he  stood  while  at  work.  The  de- 
fendant maintains  that  there  was  nothing  in  the  evi- 
dence tending  to  show  that  it  knew  of  any  defect  in 
the  scaffold  or  that  it  had  any  better  opportunity  than 
the  plaintiff  to  acquire  such  knowledge.  We  conclude, 
however,  there  was  justification  for  a  finding  that  the 
original  construction,  which  was  the  work  of  the  de- 
fendant, was  negligent,  and  that  the  resulting  inse- 
curity was  not  obvious  to  the  plaintiff. 

Another  ground  upon  which  a  reversal  is  asked  is 
that  the  court  gave  an  instruction  which  included  the 
statement  that  **it  is  the  duty  of  an  employer  .  .  . 
to  furnish  his  employees  with  a  reasonably  safe  place 
in  which  to  work."  Doubtless  this  definition  was  in- 
accurate, for  the  courts  are  agreed  that  the  employer 
is  not  an  insurer  of  the  safety  of  the  place  in  which  his 
employees  work,  but  is  only  bound  to  use  ordinary  dili- 
gence to  make  it  safe.  Yet  the  rule  has  often  been 
stated  in  substantially  th€|  form  adopted  by  the  trial 
court.  In  a  note  in  6  L.  R.  A.,  n.  s.,  602,  in  which  the 
cases  bearing  upon  every  phase  of  the  matter  are  fully 
collected  and  classified,  it  is  said  of  this  diversity  of 
expression : 

"An  examination  of  the  opinions  of  the  courts  on  the 
subject  .  .  .  discloses  that  these  different  forms 
of  statement  of  the  rule  are  often  used  interchange- 
ably and  as  meaning  practically  the  same  thing.  The 
tendency  to  disregard  or  ignore  the  difference  between 
these  two  forms  frequently  manifests  itself  in  different 
cases  decided  by  the  same  court.  Sometimes  a  single 
case,  even,  will  afford  inherent  evidence  that  the  court 
regarded  these  different  statements  merely  as  different 
forms  of  the  same  rule,  and  did  not  regard  the  varia- 
tion in  phraseology  as  affecting  the  measure  of  the 
master's  duty."    (Page  603.) 

That  note  (p.  605)  cites  many  decisions  reversing 
judgments  on  account  of  the  instruction  here  com- 
plained of,  and  others  (p.  608)  refusing  to  do  so  be- 
28— 82  KAN. 
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cause  the  rule  was  accurately  stated  elsewhere  in  the 
charge.  In  the  case  annotated  (Armour  &  Co.  v.  Rits- 
sell,  75  C.  C.  A.  416)  that  consideration  was  held  in- 
effectual to  cure  the  error,  the  court  making  an  ex- 
treme application  of  the  doctrine  of  presumed  preju- 
dice, saying: 

"The  presumption  ...  is  that  error  produces 
prejudice.  It  is  only  when  the  fact  so  clearly  appears 
as  to  be  beyond  doubt  that  an  error  challenged  did  not 
prejudice,  and  could  not  have  prejudiced  the  complain- 
ing party,  that  the  rule  that  error  without  prejudice  is 
no  ground  for  revers^^l  is  applicable."    (Page  417.) 

In  the  present  case  the  jury  were  told  in  effect  that 
a  recovery  depended  upon  the  proof  of  negligence  in 
the  construction  or  maintenance  of  the  scaffold,  and 
that  by  negligence  was  meant  a  failure  to  exercise  or- 
dinary care.  We  can  not  believe  they  were  misled  as 
to  the  true  measure  of  the  defendant's  responsibility. 
An  instruction  asked  by  the  defendant  contained  the 
phrase  "under  the  law  defendant  was  only  obligated  to 
furnish  plaintiff  with  a  reasonably  safe  place  to  work." 
A  new  trial  ought  not  to  be  granted  merely  because  the 
instructions  include  an  expression  which,  although  not 
strictly  accurate,  has  been  repeatedly  used  by  review- 
ing courts. 

The  judgment  is  affirmed. 
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John  Aherne,  Appellee,  v.  The  WaKeeney  Land  and 
Investment  Company,  Appellant,  and  W.  H.  Cra- 
mer, et  aZ.,  Appellees. 

No.  16,609. 
SYLLABUS  BY  THE  COURT. 

1.  PuBUCATiON  Service — Age  of  Affidavit  When  Order  is  Pro- 
cured— Validity  of  Judgment,  An  affidavit,  such  as  is  pre- 
scribed by  chapter  326  of  the  Laws  of  1905,  was  presented  to 
the  district  court  for  the  purpose  of  obtaining  an  order  to 
serve  defendants  by  publication.  The  court,  after  examina- 
tion of  the  affidavit,  found  it  an  all  respects  in  compliance 
with  the  law,  and  thereupon  made  the  order.  Notice  by  pub- 
lication was  given  in  accordance  with  such  order,  and  at  the 
proper  time  a  decree  to  quiet  title  was  entered  against  all  the 
defendants,  upon  default.  Thirty-seven  days  intervened  be- 
tween the  date  when  the  affidavit  was  sworn  to  and  when  the 
order  was  made.  Held,  that  this  lapse  of  time  alone  does  not 
make  the  decree  void. 

2.  Jurisdiction  —  Waiver  —  Proceedings  to  Vacate  Judgment. 
Where  a  judgment  has  been  entered  in  an  action  against  de- 
fendants over  whom  the  court  did  not  have  jurisdiction,  and 
such  defendants  voluntarily  request  the  court  to  open  such 
judgment  under  section  77  of  the  code  (Gen.  Stat.  1901, 
§  4511)  and  permit  them  to  plead  in  the  action,  which  request 
is  granted,  and  the  pleadings  are  filed  and  the  issues  made 
thereby  are  litigated  by  such  parties,  all  questions  of  juris- 
diction are  thereby  waived  and  the  parties  are  in  court  for  all 
the  purposes  of  the  action. 

Appeal  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

Lee  Monroe,  and  George  A.  Kline,  for  the  appellant. 
R.  L.  Holmes,  and  Charles  G.  Yankey,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  An  action  to  quiet  title  was  commenced 
in  the  district  court  of  Kearny  county,  October  11, 
1905,  by  John  Aheme,  who  was  in  possession  and 
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claimed  title  under  a  conveyance  from  F.  C.  Puckett, 
who  held  a  tax  deed  to  the  land.  James  M.  Mason 
owned  the  fee  title.  He  had  executed  a  promissory 
note  for  the  sum  of  $600  to  A.  C.  Wilcox,  and  secured 
it  by  a  trust  deed  to  the  premises,  in  which  trust  deed 
E.  Heliker  was  named  as  trustee.  The  note  was  trans- 
ferred by  Wilcox  to  the  WaKeeney  Land  and  Invest- 
ment Company.  In  the  action  to  quiet  title  there  were 
numerous  defendants,  and  many  tracts  of  real  estate. 
Service  upon  all  the  defendants  was  made  by  publica- 
tion notice,  under  the  provisions  of  chapter  326  of  the 
Laws  of  1905.  The  plaintiff  caused  an  affidavit  to  be 
prepared  in  accordance  with  the  requirements  of  this 
statute ;  the  affidavit  was  sworn  to  September  17,  1905, 
and  the  plaintiff  presented  it  to  the  court  October  24, 
1905,  and  obtained  an  order  of  the  court  which  reads : 

"Now,  on  this  24th  day  of  October,  1905,  this  cause 
comes  on  for  hearing  upon  the  application  of  the  plain- 
tiff for  an  order  for  service  by  publication  herein  and 
presents  to  the  court  his  petition  against  the  above- 
named  defendants,  and  also  presents  to  the  court  an 
affidavit  of  said  plaintiff  showing  that  each  and  every 
one  of  the  above-named  defendants  are  necessary  par- 
ties defendant  in  the  above-entitled  action  and  that 
the  unknown  heirs  and  devisees  and  the  unknown  ad- 
ministrators, excutors  and  trustees  of  all  of  said  per- 
sons are  necessary  parties  defendant  in  this  action, 
which  said  affidavit  sets  forth  the  nature  of  the  judg- 
ment wh'ch  said  plaintiff  desires  to  have  rendered 
against  the  sa^'d  defendants  and  against  the  unknown 
heirs  and  devisees  and  the  unknown  administrators, 
executors  and  trustees  of  said  defendants,  and  said  affi- 
davit also  sets  forth  that  the  plaintiflf  has  diligently 
endeavored  to  find  the  residence  or  place  of  abode  of 
the  said  defendants,  and  each  of  them,  and  has  en- 
deavored to  find  whether  or  not  the  said  defendants,  or 
any  of  them,  be  alive.  And  also  setting  forth  that  said 
plaintiff  has  been  unable  to  ascertain  whether  said  de- 
fendants be  alive,  and  the  court,  having  inspected  said 
affidavit,  filed  in  the  office  of  the  clerk  of  the  district 
court  of  this  county  in  said  action,  finds  and  orders 
that  the  matters  and  things  set  forth  in  said  affidavit 
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are  true,  and  that  the  said  affidavit  is  in  due  form  and 
sets  forth  the  facts  required  by  statute. 

**It  is,  therefore,  by  the  court  ordered  that  service  by 
publication  be  made  upon  the  said  defendants  and  each 
of  them,  as  though  tne  said  defendants  and  each  of 
them  were  alive,  and  also  in  the  alternative  for  service 
by  publication  upon  the  unknown  heirs  and  devisees 
and  the  unknown  administrators,  executors  and  trus- 
tees of  said  defendants  and  each  of  them,  and  that  said 
notice  by  publication  be  published  in  the  Lakin  Inves- 
tigator, the  same  being  a  weekly  newspaper  printed 
and  published  in  Kearny  county,  Kansas,  and  t4iat  the 
said  notice  shall  be  published  not  less  than  three  con- 
secutive weeks  in  such  weekly  newspaper,  and  that  the 
date  fixed  for  the  answer  of  the  defendants  shall^be 
not  less  than  forty-one  (41)  days  from  the  date  of  the 
first  publication ;  said  notice  of  publication  to  be  in  con- 
formity to  section  2,  chapter  326,  Session  Laws  of  1905. 

*lt  is  further  ordered  and  adjudged  that  the  said 
notice  of  publication  on  such  unknown  heirs  and  de- 
visees and  the  unknown  administrators,  executors  and 
trustees  of  the  said  defendants  be  published  and  em- 
braced in  the  said  publication  as  the  notice  of  publica- 
tion on  the  other  defendants  herein." 

In  the  part  of  the  affidavit  which  states  the  names  of 
the  defendants  who  were  nonresidents  of  the  state  the 
names  of  A.  C.  Wilcox,  and  E.  Heliker,  trustee,  were 
omitted.  Publication  was  made  as  ordered  by  the 
court,  the  first  publication  being  made  October  27, 
1905;  the  time  for  defendants  to  answer  being  on  or 
before  December  11,  1905.  January  24,  1906,  a  decree 
was  entered  in  favor  of  the  plaintiff  against  all  of  the 
defendants,  upon  default.  After  the  decree  was  en- 
tered the  plaintiff  sold  the  land  to  one  M.  L.  Moore, 
who  afterward  conveyed  it  to  W.  H.  Cramer.  Both  of 
these  parties  purchased  in  good  faith,  for  a  valuable 
consideration,  and  in  reliance  upon  the  decree. 

On  May  7,  1907,  more  than  a  year  after  the  decree 
had  been  rendered,  the  WaKeeny  Land  and  Investment 
Company,  as  the  owner  and  holder  of  the  note  obtained 
from  A.  C.  Wilcox,  moved  to  have  the  decree  opened 
and  to  be  permitted  to  plead,  under  the  provisions  of 
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section  77  of  the  code  (Gen.  Stat.  1901,  §4511).  It 
also  moved  that  W.  H.  Cramer  be  made  a  party  de- 
fendant. These  motions  were  allowed,  and  both  the 
investment  company  and  Cramer  appeared  and  filed 
answers.  The  investment  company  prayed  for  a  judg- 
ment upon  its  note  and  a  foreclosure  of  its  trust  deed. 
Cramer  claimed  to  be  a  purchaser  in  good  faith,  relying 
upon  the  judgment  in  favor  of  his  grantor,  and  prayed 
that  he  might  be  protected  under  the  provisions  of  sec- 
tion 77  of  the  code  as  a  purchaser  in  good  faith.  In 
this  controversy  the  investment  company  insisted,  and 
now  insists,  that  the  decree  is  void,  for  the  reason  that 
the  affidavit  upon  which  the  order  for  publication  no- 
tice was  obtained  is  void  because  it  was  stale  with  age 
when  used  for  that  purpose.  The  affidavit  was  sworn 
to  September  17,  1905.  It,  with  the  petition,  was  filed 
in  the  office  of  the  clerk  of  the  district  court  October 
11,  1905.  The  order  of  the  court  directing  publication 
to  be  made  was  obtained  October  24,  1905.  It  is  in- 
sisted that  the  statute  contemplates  that  the  order  shall 
be  made  upon  facts  then  shown  to  exist,  and  not  upon 
facts  shown  to  have  existed  thirty-seven  days  prior  to 
the  making  of  the  application.  Several  decisions  have 
been  called  to  our  attention  which  seem  to  hold  that 
the  date  of  the  order,  if  not  simultaneous  with  the  date 
of  the  affidavit,  must  be  as  nearly  so  as  the  circum- 
stances will  permit.  The  statutes  under  which  these 
decisions  were  rendered  do  not  appear,  however,  to  be 
the  same  as  the  law  of  this  state. 

The  law  of  1905  prescribes  the  facts  which  the  affi- 
davit shall  contain,  and  requires  the  court  to  inspect 
the  same  carefully  and  cause  the  truth  thereof  to  be 
established  and  its  form  to  be  such  as  the  law  pre- 
scribes. When  the  court,  with  all  the  facts  before  it, 
adjudicates  that  the  affidavit,  both  in  form  and  sub- 
stance, is  in  full  compliance  with  the  law,  it  may  make 
an  order  directing  that  the  defendants  be  notified  by 
publication,  prescribing  the  time  such  notice  shall  be 
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published,  when  the  defendants  shall  answer,  and  that 
the  notice  contain  such  other  facts  as  the  statute  re- 
quires. When  a  judgment  has  been  rendered  upon 
service  obtained  in  pursuance  to  such  careful  precau- 
tionary steps  it  should  not  be  lightly  overthrown.  The 
court  had  full  jurisdiction  to  make  the  order  requiring 
service  by  publication,  and  however  irregularly  that 
jurisdiction  may  have  been  exercised  the  order  can  not 
be  held  to  be  void. 

The  question  has  lost  much  of  its  importance,  how- 
ever, since  the  action  of  the  investment  company  (which 
holds  the  promissory  note  of  defendant  Mason,  assigned 
to  it  by  A.  C.  Wilcox,  whose  name  was  omitted  from 
the  plaintiff's  affidavit  in  naming  the  nonresident  de- 
fendants) and  of  defendant  W.  H.  Cramer  (who  claims 
to  be  a  purchaser  in  good  faith  of  the  land  in  contro- 
versy under  the  decree) .  These  parties  caused  the  de- 
cree to  be  opened  up  under  section  77  of  the  code,  and 
obtained  permission  to  plead  in  the  case.  The  invest- 
ment company  filed  an  answer  and  cross-petition  ask- 
ing for  judgment  upon  its  promissory  note  and  a  fore- 
closure of  the  trust  deed.  W.  H.  Cramer  claimed  to 
have  purchased  the  land  in  good  faith  and  in  reliance 
upon  the  decree  obtained  by  the  plaintiff,  Aherne,  and 
prayed  that  he  be  protected  under  the  provisions  of 
section  77  of  the  code.  The  investment  company  by  its 
reply  challenged  the  jurisdiction  of  the  court  and  de- 
nied the  good  faith  of  Cramer.  Under  these  issues  the 
sufficiency  of  the  plaintiff's  affidavit  was  the  chief  ques- 
tion litigated.  The  court  held  the  affidavit  sufficient 
and  refused  any  relief.  From  this  judgment  the  in- 
vestment company  appeals  to  this  court. 

We  are  unable  to  see  any  material  error  in  the  action 
of  the  court.  The  affidavit  may  have  been  irregular, 
but  it  was  not  void.  The  appellant  is  not  in  a  very 
good  position  to  complain,  however,  for  its  voluntary 
application  to  be  let  into  the  case  and  its  filing  an  an- 
swer and  cross-petition  asking  for  a  foreclosure  of  its 
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trust  deed  amounted  to  a  complete  waiver  of  any  want 
of  jurisdiction  on  the  part  of  the  court,  either  as  to  it 
or  to  W.  H.  Cramer,  and  the  validity  of  the  entire  judg- 
ment is  no  longer  assailable  by  the  appellant. 

This  disposes  of  the  case.  The  other  questions  dis- 
cussed, and  there  are  several  of  them,  need  not  be  con- 
sidered. The  judgment  of  the  district  court  is  af- 
firmed. 


McDougle-Craig  Company,  Appellee,  v.  J.  R.  Green- 
lees, Appellant, 

No.  16.610. 
SYLLABUS  BY  THE  COURT. 

Jurisdiction — Justices  of  the  Peace  in  Douglas  County — "City 
Courts.**  The  term  "city  courts"  in  the  proviso  of  section  1 
of  the  justices'  civil  code  limiting  the  jurisdiction  of  justices 
of  the  peace  in  counties  where  city  courts  are  established, 
does  not  include  the  county  court  of  Douglas  county,  and  the 
jurisdiction  of  justices  in  that  county  was  not  affected  by 
that  proviso. 

Appeal  from  Douglas  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

S.  D,  Bishop,  and  A.  C.  Mitchell,  for  the  appellant. 
Fred  A.  Clarke,  and  W.  B.  Brownell,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  question  to  be  determined  in  this 
case  is  whether  9  justice  of  the  peace  in  Grant  town- 
ship, Douglas  county,  had  jurisdiction  of  an  action  for 
the  recovery  of  money  not  exceeding  $300,  where  the 
defendant  was  a  resident  of  the  city  of  Lawrence. 
When  the  action  was  commenced  and  tried  chapter  165 
of  the  Laws  of  1901,  creating   the    Douglas    county 
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court,  was  in  effect.  The  defendant's  contention  is 
that  the  amendment  of  1899  (Laws  1899,  ch.  93,  §  1; 
Gen.  Stat.  1909,  §  6361)  to  section  1  of  the  justices' 
code  deprived  the  justice  of  jurisdiction.  The  amend- 
ment provides: 

"That  in  any  county  in  which  a  city  court  has  been 
or  shall  be  created,  justices  of  the  peace  outside  the 
city  wherein  such  court  is  located  shall  not  have  juris- 
diction of  cases  in  which  any  defendant  resides  in  such 
city." 

It  is  argued  that,  as  the  provisions  of  the  act  creat- 
ing the  county  court  are  similar  to  various  acts  creat- 
ing city  courts  in  several  cities,  the  above  proviso 
should  be  construed  to  include  this  court  also. 

The  similarity  of  the  acts  creating  various  city 
courts  and  some  of  their  points  of  difference  are  noted 
in  The  State  v.  Nation,  78  Kan.  394.  The  Douglas 
county  court  was  given  jurisdiction  somewhat  differ- 
ent from  the  city  courts,  although  in  its  principal 
features  not  differing  from  that  given  to  some  of  them. 
The  rules  of  practice  provided  were  taken  from  both 
the  justices'  and  the  civil  codes,  and  some  from  neither. 
The  clerk  of  the  district  court  was  ex  officio  its  clerk, 
and  the  judge  was  elected  by  the  voters  of  the  entire 
county.  Its  title  of  county  court  was  an  apt  designa- 
tion, viewed  in  the  light  of  its  organization  and  juris- 
diction. As  the  legislature  referred  only  to  city  courts 
in  limiting  the  jurisdiction  of  justices,  and  created 
both  city  and  county  courts,  we  can  not  presume  that 
it  intended  to  include  the  latter  in  the  limitation.  If 
the  legislative  purpose  had  been  to  include  county 
courts  in  the  limitation  they  would  also  have  been 
named  in  the  proviso. 

The  judgment  is  affirmed. 
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Orpha  Brown,  Appellee,  v.  The  Home  Insurance 
Company  of  New  York,  Appellant 

Np.  16.611. 
SYLLABUS  BY  THE  COURT. 

1.  Insurance — Validity  of  Renewal  Contract — New  Policy  Not 
Issued  Nor  Premium  Paid  at  Time  of  Loss.  A  parol  contract 
to  renew  an  existing  contract  of  insurance,  between  those 
having  authority  to  contract,  by  which  the  same  property  was 
to  be  insured  again  upon  the  same  terms  and  conditions  as  in 
the  original  policy,  is  binding  upon  the  parties  although  a 
policy  for  the  new  insurance  was  not  issued  nor  the  premium 
paid  when  the  loss  occurred,  providing  a  credit  is  given  and  the 
payment  of  the  premium  is  not  a  condition  precedent  to  the 
validity  of  the  contract. 

2.  Parol  Renewal  on  Same  Conditions  as  Original — Ap- 
proval by  Company.  A  stipulation  in  a  renewal  contract  that 
the  property  shall  be  insured  on  the  same  terms  and  conditions 
as  in  the  former  contract  is  interpreted  to  include  the  essen- 
tial elements  of  a  contract  of  indemnity,  and  does  not  refer  to 
the  steps  or  methods  by  which  the  original  contract  was 
reached  or  executed. 

3.  Authority  of  Agent — Approval  of  Contract  by  Prin- 
cipal, The  fact  that  the  representative  of  the  insurance  com- 
pany had  no  authority  to  consummate  the  original  contract  of 
insurance  and  that  the  approval  of  the  home  office  was  neces- 
sary to  its  validity  is  no  reason  why  the  renewal  contract, 
made  by  the  same  agent,  should  be  likewise  approved,  where 
it  appears  that  such  agent  had  in  the  meantime  been  clothed 
with  authority  to  consummate  contracts  and  to  issue  policies. 

Appeal  from  Franklin  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  May  7, 1910.    Affirmed. 

F,  M.  Harris,  and  Fyke  &  Snider,  for  the  appellant. 
C.  L.  Randall,  and  S.  T.  Seaton,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  to  recover  on  a 
preliminary  parol  contract  of  insurance.  In  1904  the 
Home  Insurance  Company  of  New  York  issued  a  policy 
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of  insurance  on  a  bam  and  other  property  belonging  to 
Orpha  Brown.  In  August,  1907,  the  insured,  thinking 
that  her  policy  was  about  to  expire,  applied  to  F.  E. 
Fiehler,  the  agent  of  the  company  at  Wellsville,  for  a 
renewal  of  the  contract  of  insurance,  and  although  the 
former  contract  did  not  expire  for  about  four  months 
the  agent  agreed  to  renew  the  insurance  on  the  same 
conditions  and  for  the  same  premium  as  in  the  former 
contract.  On  January  8,  1908,  before  a  written  policy 
had  been  executed  and  delivered,  the  bam  was  burned. 
Later  Mrs.  Brown  tendered  the  agreed  premium  and 
also  proof  of  the  loss,  but  the  insurance  company  denied 
the  existence  of  a  contract  of  insurance  or  that  its  agent 
had  authority  to  make  one.  This  action  was  then 
brought,  and  it  resulted  in  a  verdict  for  the  full  amount 
claimed  by  the  plaintiff. 

About  the  existence  of  the  original  contract  of  insur- 
ance there  is  no  question,  nor  is  there  any  dispute  that 
negotiations  were  had  between  the  agent  of  the  com- 
pany and  Mrs.  Brown  for  the  renewal  of  the  insurance. 
There  is  in  fact  no  claim  that  a  renewal  contract,  with 
an  authorized  agent  of  the  company,  in  which  the  terms 
and  conditions  of  the  contract  were  agreed  upon,  would 
not  be  binding  even  although  no  premium  had  been  paid 
or  policy  issued.  The  contention  is  that  the  appellee 
based  her  action  upon  an  agreement  that  the  terms  and 
conditions  of  the  new  contract  were  to  be  the  same  as 
the  old  one,  and  that  one  of  the  conditions  of  the  old 
contract  was  that  it  should  not  go  into  effect  until  it 
was  approved  by  the  home  office  in  Chicago.  It  appears 
that  when  the  first  contract  was  made  Fiehler  was  only 
a  subagent,  or  soliciting  agent,  without  authority  to 
complete  contracts  or  issue  policies  of  insurance.  Be- 
fore the  renewal  contract  was  made  he  had  been  vested 
with  the  authority  of  a  local  agent  and  empowered  to 
issue  policies  the  same  as  other  representatives  of  in- 
surance companies,  and  upon  request  of  the  company  a 
license  had  been  issued  to  him  by  the  state  superintend- 
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ent  of  insurance.  When  the  renewal  contract  was 
made  no  intimation  was  given  to  appellee  that  the  ap- 
proval of  the  home  office  of  the  company  was  required 
or  that  Fiehler  was  acting  in  any  other  capacity  than 
as  a  general  agent  of  the  company. 

The  contention  that  one  of  the  conditions  of  the  re- 
newal contract  was  the  approval  of  the  home  office,  be- 
cause that  step  was  necessary  to  the  completion  of  the 
original  one,  is  not  sound.  It  is  true  that  the  terms  and 
conditions  of  both  contracts  were  to  be  alike,  but  ap- 
proval by  the  home  office  was  not  written  in  the  policy 
nor  made  a  part  of  the  first  contract  of  indemnity.  In 
the  application  for  the  original  insurance  there  was  a 
statement  that  the  action  of  the  agent  was  not  binding 
on  the  company  before  the  contract  had  been  approved, 
but  that  was  only  a  preliminary  step  toward  the  comple- 
tion of  a  contract,  made  necessary  because  the  company 
had  then  no  one  in  Wellsville  with  authority  to  consum- 
mate a  contract.  The  essential  elements  of  the  original 
contract  imported  into  the  renewal  contract  were  that 
the  identical  property  originally  insured,  in  which  there 
appears  to  have  been  no  change,  should  be  reinsured 
upon  the  same  valuation,  for  the  same  time  and  for  the 
same  premium  as  in  the  original  contract.  The  terms 
and  conditions  to  which  the  parties  referred  related  to 
indemnity,  and  not  to  the  methods  of  reaching  or  exe- 
cuting the  contract.  The  authority  of  the  agent  was  no 
longer  a  matter  of  concern  to  anyone.  When  the  re- 
newal contract  was  made  the  company  was  represented 
by  an  agent  clothed  with  apparent  and  real  authority  to 
make  a  complete  and  bmding  contract.  He  dealt  with 
appellee  as  one  having  authority,  and  not  as  a  mere 
soliciting  agent,  and  appellee  had  the  right  to  assume 
that  he  had  the  authority  which  he  appeared  to  have. 
All  of  the  essential  elements  of  a  contract  were  agreed 
upon.  No  restrictions  of  authority  were  mentioned, 
and  there  was  no  suggestion  that  a  subsequent  approval 
of  the  contract  by  anyone  else  would  be  necessary.    No 
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policy  had  been  issued,  it  is  true,  but  a  binding  contract 
of  insurance  may  be  made  without  the  issuance  of  a 
policy.  (Insurance  Co.  v.  Stone,  61  Kan.  48 ;  Insurance 
Co.  V.  Corbett,  69  Kan.  564.)  It  is  for  a  breach  of  the 
parol  contract  and  the  resulting  loss  that  the  action  was 
brought  and  damages  awarded.  The  premium  was  not 
paid  when  the  contract  was  made,  but  it  appears  that  a 
credit  was  given ;  at  least,  a  cash  pa3mfient  was  not  ex- 
acted. Probably  the  agent  intended  to  collect  the  pre- 
mium when  the  policy  was  delivered.  The  acceptance 
of  a  promise  to  pay  or  an  arrangement  to  allow  the 
premium  to  stand  as  a  charge  against  appellee  is  enough 
to  complete  the  contract,  and  it  was  therefore  as  bind- 
ing upon  the  parties  as  if  pajmient  had  in  fact  been 
made.  (King  v.  Cox,  63  Ark.  204;  Baldwin  v.  Phcenix 
Ins.  Co.  [Ky.],  54  S.  W.  13;  Richards  Ins.,  3d  ed., 
pp.  205,  281.) 

No  error  being  found,  the  judgment  of  the  district 
court  is  affirmed. 


Daisy  Hutto,  Appellee,  v.  Emily  Irene  Knowlton, 
Appellant,  and  A.  W.  Ellis  et  al.,  Appellees. 

No.  16,614. 
SYLLABUS  BY  THE  COURT. 

Limitation  of  Actions — Fravd — Notice — Public  Records.  The 
rule  that,  if  an  examination  of  the  public  records  would  re- 
veal a  fraud,  the  records  themselves  furnish  sufficient  con- 
structive notice  of  the  fraud  to  set  the  statute  of  limitations 
in  motion  does  not  obtain  in  favor  of  a  vendee  of  real  estate 
who  procured  his  conveyance  by  means  of  false  and  fraudu- 
lent repres^tations  respecting  the  state  of  the  record,  upon 
which  the  vendor  innoc^itly  relied. 

Appeal  from  Pratt  district  court;  Preston  B.  Gil- 
lett,  judge.    Opinion  filed  May  7,  1910.    Reversed. 
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George  L.  Hay,  for  the  appellant. 

William  Barrett,  and  R.  F.  Crick,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  appellant,  a  resident  of  the  state  of 
Illinois,  was  made  a  defendant  in  an  action  to  quiet 
title,  and  answered  praying  that  a  conveyance  she  had 
made  of  the  land  in  controversy  be  set  aside  because 
induced  by  false  and  fraudulent  representations.  A 
demurrer  was  sustained  to  the  answer,  which  stated 
a  cause  of  action  unless  relief  were  barred  by  the  stat- 
ute of  limitations.  The  portions  of  the  answer  now 
material  read  as  follow : 

"That  during  the  month  of  January,  1903,  the  said 
A.  W.  Ellis,  for  the  purpose  of  deceiving  and  defraud- 
ing this  defendant,  represented  to  this  defendant  that 
a  tax  deed  had  been  issued  upon  the  above-described 
land,  and  that  he,  the  said  A.  W.  Ellis,  was  acting  for 
and  representing  the  said  tax  deed  holder;  that  the 
said  tax  deed  holder  had  been  in  the  possession  of  said 
lands  under  said  tax  deed  for  more  than  five  years,  and 
that  said  tax  deed  and  the  possession  of  said  lands 
under  said  tax  deed  for  a  period  of  five  years  and  more 
gave  to  such  tax  deed  holder  a  good  and  incontestable 
title  to  said  lands,  and  that  by  reason  thereof  this  de- 
fendant was  fully,  completely  and  forever  barred  from 
any  and  all  interest  that  she  may  have  had  or  claimed 
in  and  to  said  lands ;  that  said  tax  deed  holder  to  said 
lands  desired  to  perfect  his  'chain  of  title'  to  said  lands 
by  procuring  a  quitclaim  deed  from  this  defendant,  and 
that  if  this  defendant  would  execute  a  quitclaim  deed 
he  would  pay  her  the  sum  of  $25,  but  that  if  she  failed 
and  refused  to  give  such  quitclaim  deed  said  tax  deed 
holder  could  easily  and  would  positively  institute  legal 
proceedings  against  this  defendant  and  thereby  per- 
f ecli  his  title ;  that  the  said  A.  W.  Ellis,  in  furtherance 
of  said  plan,  scheme  and  conspiracy  of  said  A.  W.  Ellis 
and  A.  S.  Fay  to  deceive  and  defraud  this  defendant, 
sent  this  answering  defendant  a  deed  for  said  lands, 
already  prepared  for  execution,  to  be  signed  by  this 
defendant,  conveying  her  interest  in  and  to  said  lands 
to  one  0.  H.  Bock,  of  Pratt,  Kan.,  and  directed  her  to 
execute  said  deed  and  then  at  once  forward  said  deed 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  447 

Hutto  V.  Knowlton. 

after  execution  to  the  National  Bank  of  Pratt,  Kansas, 
for  delivery,  and  thereby  did  represent  to  this  defend- 
ant that  the  said  0.  H.  Bock  was  the  holder  of  said 
tax  deed;  .  .  .  that  the  said  0.  H.  Bock  had  no 
interest  in  said  transaction,  and  no  interest  in  said 
lands,  and  no  interest  in  the  money  that  was  remitted 
to  this  defendant  for  said  quitclaim  deed,  more  than  to 
receive  the  record  title  to  said  lands  under  and  by 
virtue  of  said  quitclaim  deed  for  the  convenience  and 
acconmiodation  of  the  said  A.  W.  Ellis  and  A.  S.  Fay. 
"This  defendant  further  alleges  that  the  said  0.  H. 
Bock,  on  or  about  the  11th  day  of  February,  1903,  and 
since  the  execution  and  delivery  of  said  quitclaim  deed 
as  aforesaid,  transferred  and  conveyed  without  con- 
sideration all  his  interest  in  and  to  said  lands  to  the 
said  A.  W.  Ellis,  and  the  said  A.  W.  Ellis  now  holds  the 
record  title  to  said  lands.  .  .  .  This  defendant  fur- 
ther alleges  that  in  truth  and  in  fact  the  said  0.  H.  Bock 
is  not  now  and  never  has  been  the  holder  of  a  tax  deed 
upon  said  lands  or  any  part  thereof;  that  the  said 
A.  W.  Ellis  was  not  then  and  is  not  now  and  never  has 
been  representing  or  acting  for  said  0.  H.  Bock  with 
reference  to  any  tax  deed  which  may  have  been  issued 
upon  said  lands;  that  the  said  A.  W.  Ellis  is  not  now 
and  never  has  been  representing  or  acting  for  any  tax 
deed  holder  upon  said  lands  or  any  part  thereof ;  that 
no  tax  deed  holder  was  intending  to  institute  legal  pro- 
ceedings against  this  defendant  based  upon  a  tax  deed, 
and  that  no  tax  deed  had  been  issued  upon  said  lands 
that  was  incontestable,  and  that  there  was  no  tax  deed 
upon  said  lands  that  fully,  completely  and  forever 
barred  this  defendant  from  her  interest  in  said  lands, 
and  that  the  said  A.  W.  Ellis  knew  at  the  time  the 
aforesaid  statements  and  representations  were  made 
and  the  aforesaid  acts  were  done  and  performed  that 
he  was  not  acting  in  any  capacity  whatever  for  any 
tax  deed  holder  upon  said  lands,  and  that  no  tax  deed 
holder  was  intending  to  institute  legal  proceedings 
against  this  defendant  based  upon  a  tax  deed,  and  that 
said  tax  deed  or  any  tax  deed  on  said  lands  was  not 
incontestable,  and  that  the  same  did  not  fully,  com- 
pletely and  forever  bar  this  defendant  from  any  or  all 
interest  in  and  to  said  lands." 

The  answer  was  filed  in  November,  1906,  within  two 
years  after  the  actual  discovery  of  the  fraud,  but  al- 
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most  four  years  after  it  was  committed.  The  conten- 
tion is  that  the  public  record  afforded  constructive  no- 
tice of  the  fraud  sufficient  to  start  the  statute,  under 
the  authority  of  Black  v.  Black,  64  Kan.  689.  The 
second  paragraph  of  the  syllabus  of  that  case  enunci- 
ates the  following  principle  of  law : 

"Where  the  means  of  discovery  lie  in  public  records 
required  by  law  to  be  kept,  which  involve  the  very 
transaction  in  hand,  and  the  interests  of  the  parties  to 
the  litigation,  the  public  records  themselves  are  suffi- 
cient constructive  notice  of  the  fraud  to  set  the  statute 
in  motion." 

This  doctrine  has  been  approved  and  applied  in  the 
cases  of  Lewis  v.  Duncan,  66  Kan.  306,  Donaldson  v. 
Jacobitz,  67  Kan.  244,  and  Rogers  v.  Richards,  67  Kan. 
706. 

In  Black  v.  Black  the  fraud  imputed  related  to  the 
management,  settlement  and  distribution  of  the  estate 
of  a  deceased  person.  The  party  charged  was  the  ad- 
ministratrix. The  law  required  her  to  make  manifest 
her  conduct  by  reports  and  accounts,  which  were  pub- 
lished upon  the  probate  court  records  for  the  express 
purpose  of  affording  information  to  parties  interested. 
She  made  this  record,  concealing  nothing  and  making 
no  independent  representations,  and  the  court  held  it 
gave  constructive  notice  to  everybody  concerned  of 
what  was  done.  The  rule  itself  was  admirably  ex- 
pressed, but  the  foundation  of  it  was  not  so  definitely 
stated,  and  may  be  said  to  consist  in  this:  Where  a 
public  record  is  required  by  law  to  be  kept  as  a  source 
of  information  respecting  property  rights  and  interests 
a  duty  rests  upon  anyone  to  whom  the  information  is 
material  to  improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  It  follows 
that  if  the  opportunity  be  neglected  the  interested  per- 
son will  be  bound  to  the  same  extent  as  if  he  had  in 
fact  examined  the  record.  But  the  rule  is  no  broader 
than  its  basis,  and  if  for  any  reason  no  obligation  ex- 
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ists  to  consult  the  record,  or  if  the  interested  person  be 
circumvented  from  taking  advantage  of  his  oppor- 
tunity, the  rule  does  not  obtain. 

There  is  no  obligation  resting  upon  a  landlord  to 
watch  the  records  for  tax  deeds  fraudulently  taken 
out  by  his  tenant.  (Duffitt  v.  Tvhan,  28  Kan.  292;  St. 
Clair  V.  Craig,  77  Kan.  394.)  Where  fiduciary  rela- 
tions exist  requiring  the  disclosure  of  the  true  state  of 
facts  there,  is  no  reason  to  anticipate  unfaithfulness, 
and  the  obligation  to  search  the  records  is  relaxed. 
(Hinze  v,  Hinze,  76  Kan.  169;  and  see  Donaldson  v. 
Jacobitz,  67  Kan.  244.)  Likewise,  if  a  party  be  pre- 
vented by  fraud  from  availing  himself  of  the  benefit 
of  the  record,  or  be  led  by  such  means  to  forego  an  in- 
vestigation of  the  record,  no  one  participating  in  the 
fraud  can  insist  upon  the  enforcement  of  the  duty  to  do 
so.  We  have  here  just  such  a  case.  The  records  were 
not  accessible  to  the  appellant,  who  lived  in  a  distant 
state.  Ellis  undertook  to  impart  the  very  information 
which,  if  his  statements  were  true,  the  records  would 
have  furnished.  The  appellant  had  no  reason  to  ques- 
tion his  veracity,  and  the  law  did  not  oblige  her  to  do 
so.  She  had  the  right  to  accept  his  representations  as 
true,  and  to  rely  upon  them  as  faithful  disclosures  of 
what  she  would  discover  from  the  records  if  she  con- 
sulted them.  (Matlack  v.  Shaffer,  51  Kan.  208;  Car- 
penter V.  Wright,  52  Kan.  221.)  Since  he  presumed  to 
report  to  her  the  state  of  the  record  at  the  time  she 
made  her  deed,  she  was  not  then  required  to  go  to  the 
record  itself.  After  she  parted  with  title  she  could 
have  no  occasion  to  consult  the  record.  Therefore  the 
merely  constructive  notice  which  it  imparted  was  not 
sufficient,  and  the  statute  did  not  begin  to  run  until  the 
fraud  was  otherwise  discovered. 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded,  with  direction  to  overrule  the 
demurrer  to  the  answer. 

29— 82  KAN. 
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The  State  of  Kansas,  Appellant,  v.  H.  B.  Johnson 
et  al,  Appellees. 

No.  16.617. 
SYLLABUS  BY  THE  COURT. 

Appearance  Bond — Forfeiture — Appearance  by  Attorney — 
Discretion,  In  a  criminal  case  pending  before  a  justice  of 
the  peace  on  a  charge  of  misdemeanor,  where  a  continuance 
has  been  granted  and  the  defendant  has  been  released  upon 
a  bond  given  to  secure  his  attendance  at  a  certain  day  and 
hour,  at  which  time  the  case  is  set  for  trial,  it  is  within  the 
discretion  of  the  court,  if  the  defendant  appear  only  by  at- 
torney at  the  time  and  place  specified  for  trial,  to  proceed 
with  the  trial  or  to  refuse  to  proceed  and  to  forfeit  the  bond. 

Appeal  from  Franklin  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

Fred  S.  Jackson,  attorney-general,  and  W.  B.  Pleas- 
ant, county  attorney,  for  the  appellant. 
F.  A.  Waddle,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  This  action  was  brought  in  the  district 
court  of  Franklin  county,  by  the  county  attorney,  in 
the  name  of  the  state.  The  petition  alleged  all  the 
facts  stated  in  the  agreed  statement  of  facts  herein- 
after set  forth,  and  had  attached  thereto  as  an  exhibit 
the  bond,  of  which  the  following,  omitting  the  cap- 
tion and  certificate  of  approval,  is  a  copy : 

"State  of  Kansas,  Franklin  County,  ss: 

"Whereas,  upon  good  cause  shown,  the  trial  of  the 
above-entitled  cause  is  this  7th  day  of  December,  1908, 
postponed  unto  the  15th  day  of  December,  1908,  at 
nine  o'clock  A.  M.,  at  the  office  of  the  above-named  jus- 
tice in  said  township : 

"Now,  we,  the  undersigned,  residents  of  said  county, 
bind  ourselves  to  the  state  of  Kansas,  in  the  sum  of 
two  hundred  dollars,  that  said  defendant,  L.  N.  Bur- 
lingame,  will  appear  before  said  justice  at  the  time  and 
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place  appointed  for  said,  trial,  then  and  there  to  an- 
swer the  complaint  in  said  cause  alleged  against  him. 

H.  B.  Johnson, 
0.  E.  Dick." 

The  answer  of  the  appellees  was  (1)  a  general  de- 
nial, and  (2)  that  at  the  time  and  place  appointed  for 
the  trial  Burlingame  appeared  by  counsel  and  de- 
manded -a  trial,  but  that  the  county  attorney  objected 
and  refused  to  proceed  with  the  trial  at  that  time. 

A  trial  of  the  issues  joined  was  had  before  the  court, 
without  a  jury.  A  transcript  of  the  docket  of  the  jus- 
tice of  the  peace  before  whom  the  criminal  action  had 
been  pending  was  introduced  in  evidence,  and  it 
showed  that  before  the  continuance  the  justice  had 
declared  the  bond  forfeited,  and,  generally,  the  facts 
stated  in  the  following  stipulation  made  by  the  par- 
ties: 

"It  is  agreed  by  and  between  the  parties  to  this  ac- 
tion that  on  the  7th  day  of  December,  1908,  a  crim- 
inal action  was  commenced  by  the  state  of  Kansas 
against  one  L.  N.  Burlingame,  before  J.  W.  Spangler, 
who  was  then  and  at  all  times  hereinafter  mentioned 
a  duly  elected,  qualified  and  acting  justice  of  the  peace 
of  Pomona  township,  Franklin  county,  Kansas;  that 
said  action  was  entitled.  The  State  of  Kansas,  Plain- 
tiff, V.  L.  N.  Burlingame,  Defendant,*  and  that  at  the 
commencement  thereof  the  said  county  attorney  filed 
in  said  justice  court  of  said  Spangler,  and  with  said 
Spangler,  a  complaint  in  writing  in  six  counts,  in  each 
of  which  counts  it  was  alleged,  in  substance,  that  said 
Burlingame,  at  a  date  mentioned  therein,  in  the  year 
1908,  did,  within  the  county  of  Franklin  and  the  state 
of  Kansas,  willfully  and  unlawfully  barter  and  sell 
spirituous,  malt,  and  other  intoxicating  liquors  with- 
out taking  out  or  having  any  permit  to  sell  intoxicat- 
ing liquors  as  provided  by  law;  that  said  complaint 
was  duly  sworn  to  by  said  county  attorney,  and  at  the 
request  of  said  county  attorney  said  justice  of  the 
peace  thereupon  issued  his  warrant  in  writing  to  the 
sheriff  of  said  county  for  the  arrest  of  said  defendant, 
Burlingame,  and  thereupon  the  said  sheriff  on  said 
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day  at  once  duly  served  said  warrant  by  arresting 
said  Burlingame  and  bringing  him  before  said  justice 
of  the  peace,  and  then  made  his  return  upon  said  war- 
rant and  filed  the  same  with  said  justice,  and  then  and 
there  in  fact  had  said  Burlingame  in  actual  custody 
and  in  said  court  before  said  justice,  on  said  December 
7,  1908;  that  thereupon,  for  good  cause  shown,  the 
trial  of  said  cause  was  adjourned  and  postponed  by 
said  justice  until  9  o'clock  A.  M .,  on  December  15,  1908, 
and  it  was  then  and  there,  on  December  7,  ordered 
and  adjudged  by  the  said  court  that  said  Burlingame 
should  furnish  his  recognizance  in  the  sum  of  $200 
that  said  Burlingame  would  appear  before  said  court 
at  said  time  and  place  appointed  for  said  trial,  then 
and  there  to  answer  the  complaint  filed  against  him, 
and  in  default  thereof  he  be  committed  to  the  jail  of 
Franklin  county.  Whereupon,  and  immediately  upon 
the  making  of  said  order,  and  while  said  Burlingame 
was  in  the  actual  custody  of,  and  held  by,  said  sheriff, 
the  defendants  executed  the  bond  sued  upon  in  this 
action  for  the  appearance  of  said  Burlingame  at  the 
time  and  place  set  for  said  trial,  and  said  bond  was 
furnished  on  behalf  of  said  Burlingame  and  approved 
and  filed  as  alleged  in  the  petition,  and  was  executed 
to  procure  the  release  of  said  Burlingame  from  said 
sheriff;  that  upon  the  filing  of  said  bond,  and  upon 
account  of  the  execution  of  it,  said  Burlingame  was 
then  and  there  duly  released  from  said  custody;  that 
at  the  time  to  which  said  trial  was  adjourned,  to  wit, 
on  December  15,  1908,  at  9  o'clock  A.  M.,  the  state  of 
Kansas  appeared  by  said  county  attorney,  with  at 
least  ten  witnesses,  ready  to  try  said  cause;  that  the 
said  Burlingame  appeared  not,  and  did  not  attend  said 
court  or  come  in  or  to  said  court,  or  before  said  justice, 
or  to  the  office  of  said  justice,  and  could  not  be  found; 
that  the  hour  of  9  o'clock  having  fully  arrived,  said 
case  was  called  for  trial,  and  immediately  thereafter 
said  Burlingame  was  called  by  the  sheriff,  by  order  of 
said  court,  three  times  audibly  at  the  front  door  of  the 
office  of  said  justice,  and  each  of  said  bondsmen  was 
called  by  the  sheriff  at  said  door  and  called  to  bring 
into  court  said  Burlingame  and  save  their  recogni- 
zance; but  said  Burlingame  did  not  come  and  was  not 
brought  into  court,  and  did  not  appear  before  said 
justice  or  in  his  court  on  said  day,  and  has  never  since 
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appeared  before  him,  but  willfully  absented  himself 
from  said  court;  that  at  the  time  and  place  set  for 
said  trial,  to  wit,  at  9  o'clock  A.  M.  on  said  December 
15,  F.  A.  Waddle,  a  regrularly  practicing  attorney  of 
said  county,  employed  by  said  defendant,  appeared  in 
said  court  as  attorney  for  said  Burlingame,  and  re- 
quested that  a  trial  of  said  cause  be  had  in  the  ab- 
sence of  said  Burlingame,  to  which  the  county  attorney 
objected,  which  objection  was  sustained  by  the  court, 
and  the  cause  was  then  continued  till  December  29, 
1908,  at  9  o'clock  A.  M." 

The  district  court  gave  judgment  for  the  appellees, 
and  the  plaintiff  appeals. 

It  will  be  observed  that  six  charges  were  made  in 
the  complaint  before  the  justice  of  the  peace  of  sepa- 
rate violations  of  the  prohibitory  liquor  law,  and  that 
if  Burlingame  had  been  convicted  on  any  of  the  charges 
it  would  have  been  the  duty  of  the  justice  of  the  peace 
to  impose  a  fine  of  not  less  than  $100  and  a  sentence  of 
at  least  thirty  days'  imprisonment  in  the  county  jail 
for  each  offense.  The  bond  called  for  the  appearance 
of  the  accused  at  nine  o'clock  A.  M.,  December  15,  1908, 
at  the  office  of  the  justice  of  the  peace  in  the  township. 
The  petition  alleged  that  on  the  day  prior  to  such  15th 
day  of  December  the  accused  had  fled  from  the  county 
and  never  thereafter  appeared.  This  allegation  does 
not  appear  to  have  been  agreed  to  in  the  agreed  state- 
ment, nor  to  have  been  proved.  The  case  was  called 
at  the  time  and  place  set  for  the  appearance  of  the 
accused,  and  neither  he  nor  his  bondsmen  appeared  in 
person,  but  he  appeared  by  attorney  and  demanded  a 
trial,  and  the  court,  on  the  objection  of  the  county  at- 
torney, refused  to  proceed  and  continued  the  case ;  and 
thereafter  a  third  continuance  was  had,  and  the  case 
was  finally  dismissed,  neither  the  accused  nor  his  at- 
torney having  appeared  otherwise  than  as  stated. 

The  sole  question  presented  is  whether  in  such  a 
case  the  justice  of  the  peace  is  bound  to  accept  the  ap- 
pearance of  the  accused  by  attorney  and  proceed  with 
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the  trial  in  the  absence  of  the  accused,  and  the  ques- 
tion is  to  be  determined  by  the  construction  of  sections 
207  and  245  of  the  criminal  code  and  section  20  of  the 
justices'  criminal  code,  which  read: 

Sec.  207.  "No  person  indicted  or  informed  against 
for  a  felony  can  be  tried  unless  he  be  personally  pres- 
ent during  the  trial;  nor  can  any  person  indicted  or 
informed  against  for  any  other  offense  be  tried  unless 
he  be  present,  either  personally  or  by  his  counsel." 
(Gen.  Stat.  1901,  §  5649.) 

Sec.  245.  "For  the  purpose  of  judgment,  if  the  con- 
viction be  for  an  offense  punishable  by  imprisonment, 
the  defendant  must  be  personally  present ;  if  for  a  fine 
only,  he  must  be  personally  present,  or  some  respon- 
sible person  must  undertake  for  him  to  pay  the  judg- 
ment and  costs;  judgment  may  then  be  rendered  in  his 
absence."   (Gen.  Stat.  1901,  §  5690.) 

Sec.  20.  "All  proceedings,  including  the  mode  of 
procuring  and  the  grounds  for  a  change  of  venue,  upon 
the  trial  of  misdemeanors  before  a  justice  of  the  peace, 
shall  be  governed  by  the  provisions  of  the  code  of 
criminal  procedure  so  far  as  the  same  are  in  their  na- 
ture applicable,  and  in  respect  to  which  no  provision  is 
made  by  statute."    (Gen.  Stat.  1901,  §  5825.) 

On  the  part  of  the  appellees  it  is  contended  that  the 
appearance  of  the  accused  by  his  attorney,  who  re- 
quested that  the  trial  proceed,  was  a  complete  satis- 
faction of  the  conditions  of  the  bond.  The  converse  of 
the  proposition  is  insisted  upon  by  the  state;  and  it  is 
contended  that  at  most  it  is  a  matter  within  the  dis- 
cretion of  the  justice  of  the  peace  to  proceed  with  the 
trial  or  not,  and  that  in  a  case  like  the  one  in  point, 
where  imprisonment  in  case  of  conviction  is  a  neces- 
sary part  of  the  judgment,  the  discretion  should  be  ex- 
ercised as  it  was  in  this  case. 

In  Kenworthy  v.  El  Dorado,  7  Kan.  App.  643,  it  was 
held,  in  a  case  pending  before  the  police  judge  of  the 
city,  that  it  was  error  to  take  the  forfeiture  of  the 
recognizance  when  the  defendant  appeared  by  attorney 
and  demanded  a  trial ;  but  that  appears  to  have  been  a 
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case  in  which  only  a  fine  could  be  imposed  as  a  penalty 
in  case  of  conviction.  That  case,  at  any  rate,  does  not 
decide  the  interpretation  of  the  sections  copied  above. 
Construing  sections  207  and  245,  it  simply  held  that 
the  presence  of  the  defendant  at  the  time  forfeiture  of 
the  bond  was  taken  was  not  necessary. 

It  does  not  appear  that  there  is  any  provision  in  the 
procedure  before  justices  of  the  peace  in  misdemeanors 
bearing  upon  the  question  of  the  presence  of  the  de- 
fendant at  the  time  of  the  trial,  and  for  the  purposes 
of  this  case  we  shall  assume  that  section  207  applies 
to  such  a  case.  Construing,  then,  section  207  with  sec- 
tion 245,  the  question  to  be  determined  is  whether  a 
justice's  court,  on  the  trial  of  a  case  which  if  it  result 
in  a  conviction  involves  the  immediate  imposition  of  a 
jail  sentence  upon  the  defendant,  is  compelled  by  these 
statutes  to  proceed  with  the  trial  in  the  absence  of  the 
defendant,  when  he  appears  only  by  attorney  and  de- 
mands a  trial.  In  The  State  v.  Baxter,  41  Kan.  516, 
where  the  trial  in  the  district  court  was  for  assault  and 
battery,  it  was  held  that  the  "personal  presence  of  the 
defendant  during  a  trial  for  a  misdemeanor  is  not  ab- 
solutely required."  (Syllabus.)  In  The  State  v.  EUvin, 
51  Kan.  784,  it  was  said : 

"Where  the  defendant,  near  the  close  of  his  trial  for 
a  misdemeanor,  renders  himself  unable  to  attend  the 
trial  by  the  voluntary  use  of  intoxicating  liquors,  and 
an  application  is  made  for  a  continuance  of  the  trial 
upon  that  ground,  a  denial  of  the  same  will  not  be  held 
to  be  fatal  unless  there  is  a  clear  abuse  of  discretion ; 
and  held,  that,  under  the  circumstances  of  this  case, 
there  was  no  abuse  of  discretion."    (Syllabus.) 

That  was  a  trial  for  a  violation  of  the  prohibitory 
liquor  law,  and  the  presence  of  the  defendant  was 
treated  as  a  matter  in  the  discretion  of  the  trial  court. 
While  the  statutes  prohibit  the  trial  of  a  person  on  the 
charge  of  felony  in  his  absence,  and  inferentially  per- 
mit the  trial  of  a  defendant  on  a  charge  of  misde- 
meanor in  his  absence,  neither  provision  expressly  con- 
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fers  upon  the  defendant  the  right  to  be  present  at  a 
trial  or  the  privilege  of  being  absent  therefrom.  Infer- 
entially  section  207,  which  prohibits  his  trial  for  a 
felony  in  his  absence,  implies  a  right  to  be  present,  and 
inferentially,  it  may  be  said,  this  section  implies  his 
right  on  a  trial  for  any  other  offense  to  be  absent  if  he 
appear  by  attorney;  but,  as  we  have  seen  (The  State 
V.  Ellvin,  supra) ,  the  court  may  in  its  discretion  pro- 
ceed with  the  trial  in  his  absence.  For  the  purposes 
of  judgment,  under  section  245,  if  the  conviction  be 
for  an  offense  punishable  by  imprisonment,  he  must  be 
personally  present;  if  by  a  fine  only,  judgment  may  be 
rendered  in  his  absence,  if  some  responsible  person 
undertake  for  him  to  pay  the  judgment  and  costs. 
Since  the  statute  in  no  case  explicitly  confers  the 
right  of  the  defendant  to  be  absent  on  his  trial  for 
a  misdemeanor,  and  expressly  requires  his  presence 
when  judgment  is  rendered  therein,  if  the  judgment  be 
for  imprisonment,  as  it  must  have  been  in  the  case  out 
of  which  the  present  proceeding  arose,  if  a  conviction 
had  been  had,  we  are  inclined  to  view  the  matter  of  the 
right  of  the  accused  to  a  hearing  in  his  absence  as 
within  the  discretion  of  the  court. 

These  statutes  are  to  be  construed  with  reference  to 
the  purpose  sought  to  be  accomplished,  and  in  view  of 
the  history  of  criminal  litigation.  The  statutes  of  our 
state  above  copied  substantially  conform  to  the  rule  at 
common  law,  and  may  almost  be  regarded  as  a  re- 
enactment  of  the  common  law.  At  common  law,  for 
lesser  misdemeanors,  punishable  only  with  a  fine,  the 
presence  of  the  defendant  at  the  trial  was  not  essen- 
tial, but  for  misdemeanors  punishable  with  imprison- 
ment it  was  essential.  A  pertinent  discussion  of  the 
question  involved  is  found  in  Warren  v.  The  State,  19 
Ark.  214.  The  following  is  an  excerpt  from  the  opin- 
ion therein : 

"The  counsel  for  the  appellant  maintains  that,  under 
these  provisions  of  our  code,  as  well  as  by  the  terms  of 
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the  common  law,  Emerson,  the  defendant  in  the  indict- 
ment, had  a  right  to  appear  by  his  counsel,  plead  to  the 
indictment,  and  thus  discharge  his  recognizance;  and 
we  are  cited  to  several  Vermont  and  English  decisions 
in  support  of  this  position. 

"We  have  examined  the  cases  to  which  we  have  been 
referred  by  counsel,  and  find  that  they  only  go  to  the 
extent  that  a  verdict  may  be  rendered,  and  a  judg- 
ment pronounced,  against  a  defendant,  upon  a  charge 
of  a  slight  misdemeanor,  without  his  being  personally 
in  court  at  the  time;  and  this  is  the  purport  of  the 
statute,  as  held  in  the  case  of  Sweeden  v.  The  State, 
ante,  p.  205.  We  presume  our  statutory  provision  was 
intended  to  be,  what  it  really  is,  declaratory  of  what 
the  law  was  before  its  passage;  or,  in  other  words,  it. 
is  a  legislative  interpretation  of  the  law  as  it  stood  at 
the  time.  Taking  our  statute  as  being  declaratory  of 
what  the  law  was,  we  feel  no  hesitancy  in  saying,  in- 
dependent of  other  considerations,  that  it  is  purely  a 
matter  of  discretion  with  the  court  before  which  a 
criminal  prosecution  for  a  misdemeanor  is  depending 
whether  the  defendant  shall  or  shall  not  be  permitted 
to  answer  to  the  indictment  by  attorney  or  agent, 
without  personally  appearing  in  court  himself,  to  be  ex- 
ercised or  not  according  to  the  circumstances  in  each 
particular  case;  and,  it  being  a  matter  of  sound  dis- 
cretion in  the  court,  can  not  be  controlled  or  reviewed 
by  this  court  on  error  or  appeal.  But  suppose,  for  the 
argument,  that  Warren  had  been  permitted  to  appear 
for  Emerson,  and  answer  to  the  indictment,  would  that 
fact  satisfy  the  condition  of  the  recognizance  in  this 
case?  We  think  most  clearly  not,  and  we  are  sus- 
tained in  this  conclusion  by  the  very  authorities  to 
which  we  have  been  referred  by  the  counsel  for  the 
appellant."    (Page  217.) 

We  conclude  that  in  misdemeanor  cases  in  this  state, 
where  the  defendant  is  under  bond  to  appear  and  an- 
swer the  charge  at  a  certain  day  and  hour,  it  is  within 
the  discretion  of  the  court,  if  the  defendant  appears 
by  counsel  and  requests  a  trial,  to  proceed  with  such 
trial;  that  if  the  offense  is  one  for  which  imprison- 
ment is  to  be  inflicted  in  case  of  conviction,  the  discre- 
tion should  ordinarily  be  exercised  by  refusing  to  pro- 
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ceed  with  the  trial.  In  any  event,  in  such  a  case,  the 
defendant  must  be  present  at  the  time  sentence  is  pro- 
nounced. If  the  court  be  satisfied  that  the  nature  of 
the  offense  is  such  that  in  case  of  conviction  imprison- 
ment will  not  be  inflicted  as  a  penalty,  the  court  may  in 
its  discretion  try  the  case  in  the  absence  of  the  de- 
fendant, and,  if  some  responsible  person  appears  and 
undertakes  for  the  defendant  to  pay  the  judgment  and 
costs,  the  judgment  also  may  be  rendered  in  his  ab- 
sence. 

It  appears  in  this  case  that  the  court  exercised  its 
discretion  properly  and  refused  to  proceed  with  the 
trial;  and,  the  facts  all  appearing  by  agreement  and 
the  record  of  the  court,  and  it  appearing  therefrom  that 
the  case  was  one  in  which  imprisonment  must  have 
been  inflicted  as  a  part  of  the  penalty  in  case  of  con- 
viction, the  judgment  is  reversed  and  the  case  is  re- 
manded, with  instructions  to  render  judgment  upon 
the  forfeited  bond  as  prayed  for. 


D.  M.  Watt,  Appellee,  v.  The  Missouri,  Kansas  & 
Texas  Railway  Company,  Appellant. 

No.  16,618. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads — Injury  to  Stock — Shipment  under  Written  Con- 
tract or  the  Common  Law — Question  of  Fact,  In  an  action  by 
a  shipper  against  a  railroad  company  to  recover  damages  for 
injuries  to  stock  alleged  to  have  been  caused  by  delay  in 
transportation,  where  the  principal  question  in  dispute  was 
whether  the  shipment  was  made  under  a  written  contract,  as 
the  defendant  claimed,  or  under  the  common  law,  as  the  plain- 
tiff claimed,  and  the  evidence  was  conflicting,  it  was  error  for 
the  court  to  hold  as  a  matter  of  law  that  the  contract  was  not 
binding  on  the  plaintiff. 

2.  Contracts — Execution  by  Agent — Evidence  of  Ratification, 
Upon  the  evidence  in  this  case  it  was  error  to  deny  a  request 
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for  an  instruction  to  the  effect  that  if  the  plaintiff  used  the 
contract  under  which  the  defendant  claimed  the  stock  was 
shipped  in  order  to  secure  a  return  pass  from  the  point  of 
destination,  and  thereby  obtained  from  the  defendant  some- 
thing of  value  which  he  would  not  otherwise  have  obtained, 
he  must  be  held  to  have  ratified  the  execution  aiid  signing  of 
the  contract,  although  he  may  not  have  expressly  authorized 
anyone  to  sign  it  for  him. 
3.  Evidence — Admissiona — Abandoned  Pleading,  While  an  aban- 
doned pleading  no  longer  serves  to  define  the  issues,  it  has 
some  evidentiary  force  in  the  nature  of  an  admission  on  the 
part  of  the  pleader,  and  should  be  received  in  evidence  for 
what  it  is  worth. 

Appeal  from  Bourbon  district  court;  John  C.  Can- 
non, judge.    Opinion  filed  May  7,  1910.    Reversed. 

John  Madden,  and  W.  W.  Brovm,  for  the  appellant. 
John  H.  Grain,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  sued  to  recover  for  injuries 
to  a  carload  of  horses  shipped  from  Fort  Scott,  Kan., 
to  Fort  Worth,  Tex.  The  petition  alleged  that  the  ship- 
ment was  under  a  written  contract,  a  copy  of  which  was 
attached  thereto.  The  horses  were  shipped  on  the  af- 
ternoon of  September  14,  1906,  and  it  is  claimed  that 
they  should  have  arrived  at  Fort  Worth  in  about  thirty- 
six  hours,  which  would  have  been  Sunday  morning; 
that,  in  fact,  they  arrived  Monday  morning;  that  they 
were  en  route  about  twenty-seven  hours  longer  than 
they  should  have  been;  that  the  car  was  left  standing 
at  different  places  on  the  road  for  several  hours,  and 
was  switched  around  to  such  an  extent  that  the  horses 
were  crowded  and  several  of  them  were  injured. 

The  court  sustained  a  demurrer  to  the  petition,  pre- 
sumably on  the  ground  that  there  was  no  allegation  that 
the  plaintiff  had  given  written  notice  of  the  injuries, 
as  provided  in  the  written  contract.  The  plaintiflf  then 
filed  an  amended  petition,  setting  up  a  common-law 
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shipment  and  alleging  that  the  averment  in  the  former 
petition  to  the  effect  that  the  horses  were  shipped  un- 
der a  written  contract  was  a  mistake  of  fact,  made  by 
his  attorney,  and  that  there  was  no  contract  in  writing. 
The  answer  was  a  general  denial,  and  an  averment  that 
the  shipment  was  made  under  a  written  contract,  a 
copy  of  which  was  attached  to  the  answer  as  "Exhibit 
A,"  which  is  identical  with  the  contract  set  out  in  the 
first  petition.  The  answer  then  alleged  as  a  defense  the 
failure  of  the  plaintiff  to  give  written  notice  of  the 
claim,  and  also  that  the  plaintiff  by  the  terms  of  the 
contract  released  the  value  of  the  horses  to  $100  per 
head.  There  was  a  further  defense  that  in  accordance 
with  the  United  States  statutes  the  defendant  was 
compelled  to  unload  the  horses  for  water,  feed  and  rest, 
which  it  did.  'The  reply  was  a  verified  denial  of  the 
written  execution  of  the  contract  or  that  the  same  was 
signed  by  anyone  having  authority  from  the  plaintiff 
to  sign  his  name. 

On  the  trial  the  evidence  showed  that  D.  M.  Watt,  the 
plaintiff,  had  bought  and  shipped  horses  and  mules  for 
several  years;  that  in  1906  he  made  from  twenty-five 
to  thirty  shipments  to  Texas;  that  he  ordered  the  car 
for  the  horses  in  question  through  an  employee  of  the 
horse-and-mule  market  at  Fort  Scott.  This  employee 
gave  the  order  to  the  station  agent  of  the  defendant  by 
telephone.  The  company  set  the  car  out  at  the  place  re- 
quested, and  it  was  loaded  and  the  shipment  made. 

The  plaintiff  testified  that  he  usually  made  his  ship- 
ments under  contracts  similar  to  "Exhibit  A" ;  that  he 
went  to  the  railway  station  on  the  day  of  the  shipment 
in  question  for  the  purpose  of  signing  a  contract ;  that 
he  found  no  one  at  the  station  and  came  away  without 
seeing  the  agent.  He  did  not  go  with  the  horses,  but 
took  a  passenger  train  to  Fort  Worth.  After  the  horses 
were  shipped,  and  on  the  same  day,  he  sent  one  Mc- 
Laughlin, an  employee  of  the  horse-and-mule  market, 
to  the  station  agent  to  procure  the  contract  and  mail  it 
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to  him  at  Fort  Worth,  so  that  he  might  get  a  return 
pass.  The  evidence  is  that  when  McLaughlin  asked  the 
agent  for  the  contract  the  agent  requested  him  to  sign 
the  same,  and  to  sign  it  P.  M.  Watt  instead  of  D.  M. 
Watt,  because  that  was  the  name  of  the  shipper  as  the 
agent  understood  it  over  the  telephone.  McLaughlin 
signed  it  P.  M.  Watt  and  received  a  duplicate  copy, 
which  he  sent  to  the  plaintiff  at  Fort  Worth.  Across 
the  face  of  it  appeared  in  red  ink  the  words,  "contract 
signed  by  Edd  McLaughlin."  At  Fort  Worth  the  plain- 
tiff took  the  duplicate  sent  to  him  to  the  live-stock 
agent  of  the  company,  and  by  means  of  it  received 
transportation  from  Fort  Worth  to  Fort  Scott,  which 
he  used. 

The  defendant  offered  in  evidence  the  plaintiff's  first 
petition,  with  "Exhibit  A"  thereto  attached.  The  court 
sustained  an  objection  to  this^on  the  ground  that  there 
was  no  evidence  to  show  that  the  plaintiff  had  ever  had 
anything  to  do  with  the  contract  or  was  bound  by  it  in 
any  way.  This  was  manifestly  error.  While  the  aban- 
doned pleading  no  longer  served  to  define  the  issues,  it 
was  some  evidence,  in  the  nature  of  an  admission,  on 
the  part  of  the  plaintiff,  and  should  have  been  received 
for  what  it  was  worth.  (Reemsnyder  v.  Reemsnyder, 
75  Kan.  565,  570;  1  Encyc.  PI.  &  Pr.  625,  626;  16  Cyc. 
971,  972.) 

The  defendant  also  offered  in  evidence  a  copy  of  the 
order:  of  the  railroad  commissioners  permitting  rail- 
roads to  limit  their  common-law  liability  on  shipments 
of  freight.  The  copy  was  properly  certified  by  the  sec- 
retary of  the  board.  An  objection  to  this  was  sustained. 
In  the  same  connection  the  defendant  offered  to  prove 
by  the  agent  at  Fort  Scott  that  he  was  in  possession  of 
the  tariffs  which  governed  the  rates  of  stock  shipments 
at  the  time  the  horses  were  shipped,  and  that  there  were 
two  rates  in  force  over  the  defendant's  line — one  for 
shipments  made  under  a  contract  like  "Exhibit  A,"  and 
another  twenty  per  cent  higher  under  the  common  law ; 
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that  these  tariffs  had  been  duly  filed  with  the  interstate 
commerce  commission,  and  duly  published  in  accordance 
with  the  laws  of  the  United  States.  To  this  evidence 
an  objection  was  also  sustained.  The  court  appears  to 
have  held  as  a  matter  of  law  that  there  had  been  no 
proof  offered  by  the  defendant  showing  the  execution 
of  a  written  contract  binding  upon  the  plaintiff.  Ap- 
parently for  the  same  reason,  the  court  denied  a  re- 
quest for  an  instruction  asked  by  the  defendant  to  the 
effect  that  if  the  plaintiff  used  the  contract  known  as 
"Exhibit  A"  after  the  shipment  was  made,  in  order 
to  secure  a  return  pass  from  Fort  Worth,  and  thereby 
obtained  from  the  defendant  something  of  value  which 
he  would  not  otherwise  have  obtained,  he  must  be  held 
to  have  ratified  the  execution  and  the  signing  of  the 
contract,  although  he  may  not  have  expressly  author- 
ized anyone  to  sign  it  fdlr  him. 

We  think  the  court  erred  in  sustaining  the  objection 
to  the  evidence  and  in  refusing  the  instruction. 
Whether  the  written  contract  under  which  the  defend- 
ant claimed  the  horses  were  shipped  was  the  contract  of 
the  plaintiff  was  a  disputed  question  of  fact.  The  issue 
was  squarely  raised  by  the  pleadings.  The  plaintiff 
does  not  appear  to  have  produced  any  evidence  at  the 
trial  that  his  attorney  was  mistaken  in  the  facts  at  the 
time  the  first  petition  was  drawn.  On  the  contrary, 
there  is  evidence  that  before  the  petition  setting  up  the 
written  contract  was  filed  the  plaintiff  and  his  attorney 
secured  copies  of  the  contract  from  the  agent  of  the  de- 
fendant at  Fort  Scott.  The  abandoned  pleading,  as  we 
have  seen,  contained  some  evidence  tending  to  show  a 
written  contract  binding  on  the  plaintiff.  In  addition 
to  this,  there  was  evidence  which  tended  to  show  that 
the  plaintiff  had  ratified  the  act  of  his  agent  in  signing 
the  contract.  There  is  no  question  that  it  was  the  in- 
tention of  the  plaintiff  to  execute  a  contract  with  the 
form  and  character  of  which  he  was  familiar,  and  that 
he  was  only  prevented  from  doing  so  by  being  unable 
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to  find  the  station  agent.  He  authorized  another  person 
to  get  the  contract  for  him  knowing  that  in  order  to  do 
so  it  must  be  signed,  and  afterward  used  it  knowing  all 
the  facts  with  respect  to  its  execution,  its  terms  and 
conditions,  and  by  means  of  it  received  a  return  pass, 
which  he  could  not  have  obtained  except  for  the  con- 
tract. These  facts  were  all  in  evidence,  and  from  them 
a  jury  would  have  been  justified  in  finding  that  he  rati- 
fied what  his  agent  did  and  was  as  much  bound  by  it  as 
if  he  had  signed  the  contract  himself.  (Ehrsam  v. 
Mahan,  52  Kan.  245;  McKinstry  v.  Citizens'  Bank,  57 
Kan.  279 ;  Atdtman  v.  KnoU,  71  Kan.  109.)  It  was  said 
in  the  syllabus  of  McKinstry  v.  Citizens'  Bank,  supra : 

"One  who  accepts  the  benefits  of  a  contract,  made 
without  authority  in  his  behalf,  after  being  fully  in- 
formed of  all  its  terms,  must  also  accept  the  burdens 
imposed  on  him  by  the  contract." 

The  court  should  have  admitted  in  evidence  the  orig- 
inal contract,  as  well  as  the  abandoned  pleading  and  the 
other  evidence  offered  for  the  purpose  of  showing  that 
the  plaintiff,  with  full  knowledge  of  the  terms  and  con- 
ditions of  the  contract,  had  ratified  it  by  accepting  the 
benefits  which  it  conferred.  The  court  could  not  say 
as  a  matter  of  law  that  there  was  no  evidence  showing 
that  a  contract  in  writing  was  executed  which  was  bind- 
ing upon  the  plaintiff.  For  the  same  reason  the  evi- 
dence offered  by  the  defendant  for  the  purpose  of  show- 
ing authority  from  the  board  of  railroad  commissioners 
permitting  the  defendant  to  limit  its  common-law  lia- 
bility on  shipments  of  freight,  and  the  fact  that  there 
were  two  tariffs  in  existence  covering  shipments  of  the 
kind  in  question,  should  have  been  admitted.  The  in- 
struction asked  correctly  stated  the  law  as  to  the  ratifi- 
cation of  the  unauthorized  acts  of  an  agent,  and  should 
have  been  given.  (Atdtman  v.  Knoll,  71  Kan.  109,  and 
cases  cited.) 

There  is  a  further  complaint  because  the  court  re- 
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fused  to  submit  to  the  jury  the  following  special  ques- 
tions : 

"(1)  Did  plaintiff,  or  some  one  for  him,  sign  and 
deliver  to  the  defendant  company  a  written  contract 
covering  the  shipment? 

"  (2)  Did  the  plaintiff,  or  some  one  for  him,  execute 
the  written  contract  offered  in  evidence  as  'Exhibit  A'? 

"(3)  Did  not  plaintiff  take  'Exhibit  A'  at  Fort 
Worth  and  obtain  thereby  a  pass  from  Fort  Worth  to 
Fort  Scott  for  himself? 

"  (4)  Did  the  plaintiff,  by  the  use  of  'Exhibit  A'  at 
Fort  Worth,  Tex.,  obtain  from  the  defendant  the  serv- 
ice of  passing  him  back  to  destination  free  of  charge?" 

The  questions  related  to  facts  which  were  directly  in 
issue,  and  the  defendant  was  entitled  to  have  the  finding 
of  the  jury  thereon. 

Other  questions  are  argued  in  the  brief  which  are  not 
deemed  necessary  at  this  time  to  pass  upon,  for  the 
reason  that  on  another  trial  they  may  not  be  raised. 
For  the  reasons  stated  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 


Barbara  A.  Blair,  Appellee,  v.  William  A.  Blair 
et  al.,  Appellants,  and  Edward  G.  Blair  et  al.,  Ap- 
pellees. 

No.  16,619. 
SYLLABUS  BY  THE  COURT. 

1.  Wills — Construction.  In  construing  a  will  the  meaning  of 
the  words  used  will  be  expanded  or  restricted  so  as  best  to 
express  the  purpose  and  intent  of  the  testator. 

2.  Words  and  Phrases — "Support  and  Maintenance."  Where 
a  testator  having  ample  means  makes  a  liberal  provision  for 
the  ''support  and  maintenance"  of  his  widow,  those  words  will 
be  given  a  broad  and  liberal  significance  when  no  language  is 
used  in  connection  therewith  which  tends  to  restrict  or  limit 
their  meaning. 

3.  Wills — Provision  for  Widow — Diversion  of  the  Fund.     The 
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provision  made  by  a  testator  for  the  support  and  maintenance 
of  his  widow  can  not  be  used  or  diverted  to  uses  or  purposes 
wholly  foreign  to  her  maintenance  or  personal  expenses. 
4.  Words  and  Phrases — "Required.''  Where  it  is  provided  in 
the  will  that  the  widow  may  draw  from  the  estate  all  the 
money  required  for  her  support  and  maintenance  the  word  "re- 
quired" will  not  be  interpreted  to  mean  an  amount  needed  or 
necessary  for  such  purpose,  but  it  will  be  held  to  include 
such  sum  or  sums  as  she  may  request  or  wish  to  use  for  such 
purpose. 

Appeal  from  Atchison  district  court;  Benjamin  F. 
Hudson,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

James  W.  Orr,  W.  P.  Waggener,  and  /.  Af.  Challiss, 
for  the  appellants. 

C  D.  Walker,  Henry  D.  Ashley,  William  S.  Gilbert, 
and  Denton  Dunn,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  is  an  action  to  obtain  the  construc- 
tion of  a  will.  Edward  K.  Blair,  a  citizen  and  resident 
of  Atchison,  died  April  7,  1898,  in  that  city,  leaving  an 
estate  which  largely  exceeded  in  value  $100,00(J.  His 
surviving  heirs  at  law  consisted  of  his  widow,  Barbara 
A.  Blair,  and  five  children,  William  A.  Blair,  John  W. 
Blair,  Edward  G.  Blair,  Elwin  B.  Blair,  and  Fanny 
Blair  Hackney.  He  died  testate,  and  his  will  was  duly 
probated  in  Atchison  county  June  29,  1898.  William 
A.  Blair,  Harry  H.  Hackney  and  John  W.  Blair,  having 
been  named  by  the  testator  as  his  executors,  were  duly 
appointed,  and  they  legally  qualified  and  entered  upon 
the  discharge  of  their  duties  as  such.  Harry  H.  Hack- 
ney is  the  husband  of  Fanny  Blair  Hackney,  the  tes- 
tator's daughter.  The  heirs  at  law  now  disagree  as  to 
the  meaning  of  the  will,  and  have  brought  this  ac- 
tion to  obtain  a  construction  thereof.  The  portion  of 
the  will  which  they  desire  constriifed  reads : 

"Second.    I  give,  devise  and  bequeath  to  my  beloved 

30—82  KAN. 
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wife,  Barbara  A.  Blair,  should  she  survive  me,  all  my 
property  and  estate,  real,  personal  and  mixed,  to  have 
and  to  hold  the  same  during  her  natural  life,  subject  to 
the  provisions  hereinafter  contained. 

"Third.  It  is  my  will  that  at  my  death,  my  executors, 
hereinafter  named,  shall  immediately  take  possession, 
charge  and  control  of  my  property  and  estate  above 
mentioned,  and  of  my  business,  and  hold  and  keep  my 
said  estate,  property  and  effects  intact,  and  continue 
the  milling  business  and  all  my  business  as  it  is  now 
carried  on  and  conducted,  collecting  rents,  making  nec- 
essary repairs,  loaning  money,  and  managing  and  con- 
ducting the  same  in  all  respects  as  I,  myself,  have  con- 
ducted the  same;  my  object  being  that  all  my  estate 
and  property  shall  be  kept  together  and  intact  and  all 
my  business  be  continued  as  it  now  is  until  such  time 
as  hereinafter  provided. 

"Fourth.  It  is  my  will  and  I  direct  that  my  said  ex- 
ecutors, out  of  the  net  proceeds  of  my  business  and 
earnings  of  my  estate  and  property,  pay  over  to  my 
said  wif e,  from  time  to  time,  for  her  support  and  main- 
tenance, such  amounts  thereof  and  at  such  times  as  she 
may  desire  and  request,  and  if  such  earnings  exceed  the 
amount  required  by  my  wife  for  her  maintenance,  and 
accumulate  in  the  hands  of  my  said  executors,  it  is  my 
will  tbat  they  reinvest  the  same,  as  fast  as  they  so  ac- 
cumulate, as  part  of  my  estate,  and  that  the  same  be 
divided  among  my  children  as  the  balance  of  my  es- 
tate." 

There  are  no  other  clauses  in  the  will  which  modify 
these  provisions  or  can  be  useful  in  determining  their 
meaning.  The  contention  between  the  parties  seems 
to  be  concerning  the  rights  of  the  widow  under  the 
will,  she  claiming  that  she  is  entitled  to  receive  upon 
request,  if  she  so  desires,  the  whole  of  the  income  of 
the  estate,  to  use  as  she  may  desire  without  restraint 
from  the  executors,  while  the  executors  contend  that 
they  are  limited  in  their  disbursements  to  her  to  such 
amount  as  may  be  reasonably  necessary  for  her  main- 
tenance and  support,  or,  otherwise  expressed,  what 
may  be  required  for  her  living  expenses. 

The  intent  of  the  testator  upon  this  subject  does  not 
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seem  obscure  or  difficult  to  ascertain.  The  words  "sup- 
port and  maintenance,"  used  in  the  fourth  clause  of 
the  will,  are  not  to  be  understood  in  a  narrow  or  lim- 
ited sense,  but  were  used  in  their  broad  and  liberal 
meaning,  to  indicate  the  general  scope  and  purpose 
for  which  the  provision  was  made  rather  than  to  point 
out  or  limit  its  amount.  This  intent  is  further  indi- 
cated by  the  subsequent  clause,  which  reads :  "If  such 
earnings  exceed  the  amount  required  by  my  wife  for 
her  maintenance,"  etc.  This  seems  to  convey  the  idea 
that  the  testator  thought  the  probability  that  she 
would  require  all  the  income  to  furnish  her  with  such 
maintenance  as  he  intended  her  to  have  sufficiently 
strong  to  warrant  a  special  suggestion  that,  in  case 
she  did  not  require  that  amount,  then  the  executors 
should  use  the  excess  for  another  purpose. 

It  seems  evident  that  the  testator  had  a  decided  pur- 
pose to  provide  his  widow  with  means  sufficient  to  en- 
able her  to  live  in  such  comfort,  elegance  and  style  as 
was  befitting  a  widow  who  had  resources  equal  to  the 
income  of  his  estate  to  use  for  that  purpose.  But  it 
was  not  his  intent  or  purpose  to  provide  her  with  means 
to  engage  in  any  enterprise  or  business  or  to  promote 
any  object  wholly  foreign  to  her  maintenance  in  this 
liberal  manner;  within  these  limits,  however,  she  is  th( 
sole  judge  of  her  expenses.  If  the  executors  think  sh( 
is  extravagant  in  her  expenses  socially,  for  pleasure 
or  otherwise,  they  may  not  limit  her  means  on  that  ac 
count.  She  is  mistress  of  her  own  life,  and  independ 
ent  of  them  in  this  respect.  The  testator  evidently  re 
posed  full  confidence  in  the  judgment  and  intelligence 
of  his  wife,  and  desired  to  place  her  in  such  a  position 
financially  that  she  could  freely  live  a  life  of  comfort, 
unlimited  in  her  manner  of  living  except  by  her  own 
wishes,  and  he  seems  by  his  will  to  have  accomplished 
this  purpose. 

In  the  clause  "the  amount  required  by  my  wife  for 
her  maintenance"  the  word  "required"  is  not  used  in 
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the  sense  of  the  amount  necessary  or  needed,  but  indi- 
cates the  amount  which  she  may  request  or  demand 
for  such  purpose. 

This  indicates  sufficiently  the  views  of  the  court. 
We  do  not  understand  that  any  real  specific  request  of 
the  widow  has  been  frustrated  by  the  refusal  of  the 
executors  to  comply  with  her  wishes,  but,  an  excess  of 
income  having  accumulated,  the  question  was  pre- 
sented as  to  what  her  rights  would  be  in  case  she 
should  demand  funds  for  a  purpose  other  than  mainte- 
nance and  support;  and  for  their  mutual  guidance  in 
the  future  this  application  was  made  as  a  friendly  suit. 
For  the  purpose  of  this  action  the  widow  demanded  of 
the  executors  the  sum  of  $2500,  for  the  purpose  of  dis- 
tributing it  among  the  children.  This  we  do  not  think 
is  within  the  scope  of  her  rights  under  the  will,  and  can 
not  be  enforced. 

The  district  court  held  that  the  entire  net  income 
from  the  estate  was  the  absolute  property  of  the 
widow,  regardless  of  the  purpose  for  which  she  desired 
to  use  it.    We  can  not  concur  in  this  conclusion. 

The  judgment  of  the  district  court  is  reversed. 


Charles  H.  Wagner,  Appellant,  v.  J.  G.  Beadle  et  ah, 

Appellees. 

No.  16,525. 
SYLLABUS  BY  THE  COURT. 

1.  Vacation  op  a  Judgment — Fraud,  The  fraud  for  which  a 
judgment  may  be  set  aside  must  be  actual  fraud,  involving 
intentional  wrong,  as  distinguished  from  legal  or  constructive 
fraud. 

2.  Same.    Assuming,  but  by  no  means  deciding,  that  the 

rule  forbidding  a  judgrment  to  be  set  aside  for  fraud  in  a  mat- 
ter thereby  adjudicated  does  not  apply  where  the  defendant 
had  no  actual  notice  of  the  pendency  of  the  action,  no  ground 
for  its  vacation  is  established  by  a  showing  that  it  was  based 
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on  a  claim  insufficient  in  law  but  admitting  of  assertion  in 
good  faith. 

3.  Limitation  of  Action.     One  against  whom  a  decree 

quieting  title  has  been  rendered  upon  publication  service  and 
without  actual  notice  can  not,  after  the  lapse  of  three  years, 
have  the  judgement  set  aside  as  fraudulent  merely  by  showing 
that  the  plaintiff's  title  was  based  solely  upon  a  tax  deed 
which  showed  upon  its  face  that  it  was  not  effective  as  a  con- 
veyance. 

Appeal  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

Lee  Monroe,  and  George  A.  Kline,  for  the  appellant. 
0.  H.  Foster,  Edgar  Foster,  and  Fred  J.  Evans,  for 
the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  On  April  18,  1903,  F.  C.  Puckett  began 
an  action  to  quiet  title  against  Charles  H.  Wagner, 
upon  whom  service  was  made  by  publication.^  The 
petition  was  in  the  statutory  form,  alleging  merely 
title  and  possession  in  the  plaintiff  and  an  adverse 
claim  by  the  defendant.  Judgment  by  default  was 
rendered  June  23,  1903.  On  April  28,  1909,  Wagner 
began  an  action  against  J.  G.  Beadle  (a  purchaser 
from  Puckett)  to  set  aside  the  judgment  on  the  ground 
that  it  had  been  obtained  by  fraud.  He  was  denied 
relief  and  appeals.  The  facts  upon  which  he  relies  for 
a  recovery,  as  developed  by  the  evidence,  are  that  he 
knew  nothing  of  the  judgment  until  more  than  three 
years  after  its  rendition,  and  that  Puckett  had  no  title 
except  under  a  tax  deed,  issued  November  5,  1902, 
which  was  so  defective  that  the  five  years  statute  of 
limitation  could  not  be  invoked  in  its  behalf.  His  ar- 
gument is  that  as  the  deed  showed  on  its  face  that  it 
did  not  convey  a  good  title  Puckett  necessarily  knew 
that  he  was  not  entitled  to  a  decree  against  Wagner, 
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and  was  guilty  of  fraud  and  imposition  upon  the  court 
in  asking  and  obtaining  one. 

Whether  the  tax  deed  conveyed  a  title  was  the  very 
question  involved  in  the  action  brought  by  Puckett.  If 
Wagner  had  had  actual  notice  of  the  proceeding  he 
could  not  avail  himself  of  any  false  representation  in 
that  regard,  under  the  familiar  rule  that  the  fraud  for 
which  a  judgment  may  be  set  aside  must  be  external 
to  the  matter  adjudicated.  (Plaster  Co.  v.  Blue  Rapids 
Township,  81  Kan.  730.)  But  he  maintains  that  that 
rule  applies  only  where  the  defendant  knew  of  the 
pendency  of  the  suit  and  so  had  a  real  opportunity  to 
interpose  a  defense.  This  contention  is  supported  by 
what  was  said  in  Dunlap  v.  Steere,  92  Cal.  344,  where, 
however,  the  constructive  service  was  based  on  a  will- 
fully false  affidavit.  That  case  quotes  a  statement  to 
the  same  effect  from  the  opinion  in  Irvine  v.  Leyh,  102 
Mo.  200,  but  the  view  there  expressed  seems  in  fact  to 
have  been  that  of  but  a  minority  of  the  court.  (Ruhe 
V.  Buck,  124  Mo.  178,  203,^  Irvine  v.  Leyh,  124  Mo. 
361.)  Other  cases  cited  by  the  California  court,  in- 
cluding Adams  et  al,  v.  Secor,  6  Kan.  542,  tend  to  jus- 
tify its  conclusion.  The  cas^  of  Schroer  v.  Pettibone, 
163  111.  42,  has  the  same  tendency.  If  a  defendant  who 
knows  nothing  of  an  action  until  after  judgment  has 
been  rendered  is  barred  from  challenging  its  good 
faith,  injustice  may  often  result;  but  if  under  such 
circumstances  he  may  question  the  truth  of  the  peti- 
tion a  decree  rendered  upon  constructive  service  must 
always  lack  finality.  The  statute  (Code  1909,  §  83) 
guards  against  the  practical  ill  effects  of  treating  such 
a  decree  as  an  actual  adjudication  by  preventing  it 
from  becoming  absolute  until  the  expiration  of  three 
years.  But  we  need  not  now  determine  whether  one 
who  has  had  no  actual  notice  of  the  pendency  of  an 
action  against  him  may  attack  the  judgment  for  fraud 
in  a  matter  directly  involved  therein.  Assuming  such 
to  be  the  case,  the  appellant  can  derive  no  benefit  from 
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the  principle,  for  he  has  failed  to  bring  himself  within 
its  operation.  The  fraud  for  which  a  judgment  may 
be  set  aside  by  action  must  be  of  the  same  kind  re- 
ferred to  in  the  statute  (Code  1909,  §  596,  subdiv.  4) 
permitting  such  relief  on  motion,  of  which  it  was  said 
in  Laithe  v.  McDonald,  7  Kan.  254 : 

"The  word  'fraud'  in  this  statute  is  used  in  its  com- 
mon, direct  sense.  It  means  'fraud  in  fact,'  not  'fraud 
in  law.'  It  embraces  only  intentional  wrong — ^those 
acts  done  by  the  successful  party  with  a  knowledge  of 
their  criminality,  and  with  the  purpose  of  thereby  de- 
priving his  adversary  of  some  right."    (Page  264.) 

Puckett's  tax  deed,  as  has  been  said,  was  upon  its 
face  ineffective  as  a  conveyance  of  title.  But  it  does 
not  follow  that  he  knew  this.  Indeed,  if  he  had  been 
aware  of  the  requirements  of  the  law  in  that  regard  it 
may  fairly  be  supposed  that  he  would  not  have  ac- 
cepted the  deed  or  that  he  would  have  surrendered  it 
and  asked  for  a  better  one.  The  presumption  that 
every  one  knows  the  law  does  not  extend  so  far  as  to 
make  one  guilty  of  fraud  who  asserts  that  to  be  the 
law  which  a  court  of  last  resort  has  declared  to  be 
otherwise.  Wagner  had  for  six  years  failed  to  pay 
taxes  on  his  land.  If  the  county  officers  had  complied 
with  the  statutes  his  title  would  have  been  annulled 
and  a  deed  would  have  been  executed  cutting  off  his 
interest  absolutely.  The  right  to  the  property  which 
he  still  retained  resulted  solely  from  technical  defects 
in  the  proceedings  for  the  enforcement  of  his  obliga- 
tion to  pay  taxes  thereon.  He  can  not  maintain  that 
a  denial  of  his  title  necessarily  involved  bad  faith. 
Puckett  paid  the  taxes,  and,  if  the  statutes  had  been 
pursued,  would  have  become  the  owner  of  the  land. 
He  took  the  deed  that  was  furnished  him  and  began  an 
action  to  quiet  title.  His  assertion  in  his  petition  that 
he  owned  the  land,  although  untrue  as  a  legal  propo- 
sition, was  not  a  fraud  in  itself,  nor  was  it  evidence 
of  a  fraudulent  purpose.    After  the  judgment  had  been 
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rendered  Wagner  had  a  right  to  have  it  reopened  upon 
a  showing  that  he  had  received  no  actual  notice  of  the 
action  and  that  he  had  a  valid  defense,  provided  he 
applied  therefor  within  three  years.  His  present  ac- 
tion is  in  effect  an  application  of  that  character,  and 
to  allow  a  recovery  upon  it  would  be  to  permit  him  to 
have  the  judgment  vacated  after  three  years  upon  the 
very  grounds  which  the  statute  requires  to  be  pre- 
sented before  the  expiration  of  that  period. 
The  judgment  is  affirmed. 


Merle  Hollingsworth,  Appellee,  v.  The  Western 
Union  Telegraph  Company,  Appellant. 

No.  16,628. 
SYLLABUS    BY    THE    COURT. 

Damages — Exemplary — Amount  of  Award — Negligent  Delivery 
of  a  Telegram.  In  an  action  for  damages  for  the  failure 
to  deliver  a  death  message,  held,  that  the  evidence  shows 
such  wanton  and  reckless  disregard  of  the  rights  of  the 
plaintiff  as  to  warrant  exemplary  damages,  and  that  the  sum 
of  $700  allowed  by  the  jury  is  not  excessive. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

George  H.  Fearons,  Charles  Blood  Smith,  and  Sanv- 
uel  Barnum,  for  the  appellant.  . 

/.  B.  Lanmer,  and  Charles  F.  Spencer,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  plaintiff  sued  for  damages  occa- 
sioned by  the  failure  of  the  defendant  to  deliver  a  tele- 
gram informing  her  of  the  dangerous  illness  of  her 
father.     The  telegram  was  sent  from  Carthage,  Mo., 
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March  7,  1908,  at  9 :30  P.  M.  It  was  addressed  to  the 
plaintiff  at  her  residence,  No.  626  Tyler  avenue,  To- 
peka,  and  was  received  at  Topeka  at  9:40  P.  M.  It 
was  not  delivered  until  about  ten  o'clock  the  next 
morning,  and  the  plaintiff  failed  to  reach  the  bedside 
of  her  father  until  several  hours  after  his  death,  which 
occurred  after  midnight,  March  8.  If  the  telegrsLin 
had  been  promptly  delivered  on  the  night  that  it  was 
sent  she  could  have  taken  an  earlier  train  and  reached 
her  father's  bedside  about  nine  hours  before  his 
death.  On  account  of  not  having  received  an  answer 
to  the  first  telegram,  a  second  was  sent  from  Carthage 
on  the  morning  of  the  8th,  and  the  plaintiff  repaid 
her  sister  the  toll  for  both,  amounting  to  $1.60.  The 
jury  awarded  her  $700  damages.  The  defendant 
appeals. 

We  find  nothing  substantial  in  any  of  the  claims  of 
error  with  respect  to  the  introduction  of  evidence  or 
the  instructions.  The  only  real  question  in  the  case 
is  whether  the  damages  are  excessive.  The  testimony 
of  the  defendant  was  that  the  message  was  sent  out 
for  delivery  within  ten  minutes  after  it  was  received, 
and  that  it  was  taken  to  the  house  where  the  plaintiff 
lived.  She  and  her  sister  occupied  only  a  part  of  the 
house  at  No.  626  Tyler  avenue,  and  it  was  admitted 
that  neither  of  them  was  at  home  at  the  time  and  that 
they  did  not  return  until  some  time  after  ten  o'clock 
that  night.  The  rules  of  the  company  do  not  provide 
for  the  delivery  of  messages  between  midnight  and 
eight  o'clock  A.  M.  This  message  was  sent  out  on  the 
first  delivery  the  next  morning,  which  was  Sunday, 
and  was  delivered  to  the  plaintiff  about  ten  o'clock  in 
the  forenoon. 

The  evidence  tending  to  show  that  an  attempt  was 
made  to  deliver  the  telegram  on  the  night  it  was  re- 
ceived consisted  of  the  testimony  of  the  delivery  clerk, 
who  testified  that  he  remembered  the  message  coming 
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in  and  knew  he  sent  it  out  by  a  boy.  The  delivery 
sheet  was  introduced  in  evidence,  showing  that  the 
message  was  sent  out  at  9 :45  P.  M.  and  returned  at 
10  P.  M.  The  witness  who  made  the  entries  on  this 
sheet  testified  to  them.  He  also  testified  that  this  was 
the  only'  message  he  sent  with  the  boy  on  that  trip. 
The  messenger,  a  boy  seventeen  years  old,  testified 
that  he  took  the  message  and  went  first  to  No.  624 
Tyler  avenue,  and  was  told  on  inquiry  that  No.  626 
was  next  door  south ;  that  he  went  there  and  knocked 
four  or  five  times,  but  was  unable  to  raise  anyone; 
that  it  was  a  double  house;  that  he  then  went  to  the 
south  half  of  the  house  and  inquired  if  they  could  tell 
him  where  the  party  was  that  lived  at  No.  626;  that 
he  was  informed  there  that  the  party  had  not  been 
home  for  several  days;  that  he  made  other  inquiries, 
but  was  unable  to  deliver  the  message,  and  returned  it. 
On  the  part  of  the  plaintiff,  Mrs.  Garrigus  testified 
that  she  lived  in  a  part  of  the  house  at  No.  626  Tyler 
avenue;  that  she  was  alone  in  the  house  that  night; 
that  there  was  a  light  in  the  front  room  and  in  the 
dining  room ;  that  no  one  came  to  the  house  inquiring 
for  the  plaintiff  or  left  any  word  or  any  message  for 
her  that  evening.  The  testimony  of  the  plaintiff  also 
shows  that  the  place  to  which  the  telegram  was  ad- 
dressed is  only  about  five  blocks  from  the  telegraph 
office  where  it  was  received ;  that  the  plaintiflf  and  her 
sister  had  lived  at  No.  626  Tyler  avenue  for  one  and 
one-half  years ;  that  the  plaintiff,  for  about  four  years 
prior  thereto,  had  been  employed  in  the  millinery  busi- 
ness at  Paxton  &  Paxton's  store,  and  was  acquainted 
with  all  the  employees  of  that  firm  and  with  the  people 
living  on  the  east  side  of  the  street  in  her  block,  and 
that  at  the  time  the  telegram  was  received  her  name 
appeared  in  the  city  directory,  with  her  occupation 
given  as  that  of  a  milliner  with  Paxton  &  Paxton,  and 
her  address  as   No.  626  Tyler  avenue.     It  was    also 
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shown  in  evidence  that,  it  being  Saturday  night,  the 
store  where  the  plaintiff  was  employed  remained  open 
for  business  until  ten  o'clock,  at  which  time  the  plain- 
tiff left  the  store  and  went  to  her  home.  The  defend- 
ant does  not  claim  to  have  made  any  effort  to  deliver 
the  telegram  at  the  place  where  the  plaintiff  was  em- 
ployed. 

Inasmuch  as  the  jury  may  have  disbelieved  the  tes- 
timony of  the  defendant  tending  to  show  an  honest 
effort  to  deliver  the  message  on  the  night  it  was  re- 
ceived, and  in  view  of  the  fact  that  no  effort  was  ftiade 
to  deliver  it  at  the  plaintiff's  business  address,  which 
could  have  been  easily  ascertained  by  referring  to  the 
city  directory,  the  amount  awarded  by  the  jury  can 
not  be  considered  excessive. 

The  judgment  is  therefore  affirmed. 

Porter,  J.  (dissenting) :  In  this  case  there  is  an 
absence  of  evidence  disclosing  any  such  aggravated 
circumstances  or  wanton  disregard  of  the  rights  of 
the  parties  as  was  shown  in  the  case  of  Telegraph  Co. 
V.  Gilstrap,  77  Kan.  191,  and  in  Telegraph  Co.  v.  Law- 
son,  66  Kan.  660.  The  writer  is  therefore  of  the  opin- 
ion that  the  plaintiff  should  be  required  to  remit  one- 
half  of  the  judgment.  As  said  by  the  court  in 
Telegraph  Co.  v.  BotJdn,  79  Kan.  792 : 

"The  award  of  exemplary  damages  should  be  meas- 
ured according  to  the  circumstances  of  aggravation  or 
mitigation,  and  made  reasonable  in  view  of  the  con- 
duct of  the  wrong-doer  in  the  particular  case.  The 
amount  should  not  be  so  small  as  to  be  trifling,  nor  so 
large  as  to  be  unjust,  but  such  as  candid  and  dispas- 
sionate minds  can  approve  as  a  punitive  example  to 
warn  against  similar  lapses  from  duty."     (Page  796.) 


Digitized  by  VjOOQ IC 


476  SUPREME  COURT  OF  KANSAS. 

Gilbert  v.  Grubel. 


William  P.  Gilbert,  Appellee,  v.  George  Grubel,  Jr., 
Appellant. 

No.  16.630. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Accrual  of  Action  for  a  Breach — Performance 
Prevented  by  Defendant,  A  owned  a  business  located  in  Kan- 
sas City,  Kan.  He  wished  to  dispose  of  a  one-half  interest 
therein  to  some  person  who  was  familiar  with  it  and  capable 
of  becoming  manager  thereof,  and  with  whom  he  might  sub- 
sequently form  a  partnership.  B,  who  claimed  to  understand 
the  business,  proposed  to  purchase  one-half  thereof,  and  they 
entered  into  an  agreement  which  was,  in  substance,  as  fol- 
lows: 

B  was  to  manage  the  business  and  receive  out  of  the  profits 
thereof  the  sum  of  $15  per  week  for  his  services.  When  the 
profits  amounted  to  the  sum  of  $800  A  was  to  have  the  whole 
amount  thereof,  which  was  to  be  in  full  satisfaction  for  the 
one-half  interest  sold  to  B. 

The  contract  was  carried  out  as  contemplated  until  the 
profits  amoimted  to  $779.52,  when  A,  without  cause,  forcibly 
ousted  B  and  terminated  the  contract.  Held,  that  a  cause  of 
action  for  damages  accrued  in  favor  of  B  immediately. 


2.  Measure  of  Damages  for  a  Breach — Evidence.    In  an 

action  by  B  founded  upon  the  facts  above  described  the  meas- 
ure of  his  damages  would  be  such  sum  as  would  fairly  compen- 
sate him  for  the  loss  sustained.  In  estimating  this  amount  it 
would  be  proper  to  consider  the  value  of  the  property  to 
which  he  would  have  been  entitled  if  the  contract  had  been 
completed,  and  how  much  of  the  ag^reement  was  unfinished  at 
the  time  he  was  ousted. 

3.  Action  for  a  Breach — Demurrer  to  Petition.    Where, 

in  such  an  action  by  B,  his  petition  alleges  the  execution  of 
the  contract,  its  performance  in  good  faith  by  him  until  prac- 
tically finished,  and  his  wrongful  exclusion  from  the  oppor- 
tunity to  complete  the  contract  and  receive  the  benefit  of  the 
property  thereunder  as  stipulated,  a  demurrer  to  such  petition 
should  be  overruled. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Hugh  J.  Smith,  judge.  Opinion  filed  May  7,  1910. 
AiBrmed. 
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J.  E.  McFadden,  and  0.  Q.  Claflin,  jr.,  for  the  ap- 
pellant. 
John  T.  Sims,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  for  the  pur- 
pose of  recovering  damages  for  a  breach  of  contract. 
The  facts  are  sufficiently  stated  in  the  petition,  which 
reads : 

"The  plaintiff  for  his  cause  of  action  against  the  de- 
fendant says : 

"  (1)    That  on  the day  of  December,  1906,  for  a 

valuable  consideration  moving  between  them,  the  plain- 
tiff and  defendant  duly  executed  the  written  contract,  a 
copy  of  which  is  hereto  attached,  marked  'Exhibit  A,' 
and  made  a  part  of  this  petition. 

"(2)  That,  at  the  time,  the  defendant  was  engaged 
in  several  kinds  of  business,  one  branch  of  which  was 
being  conducted  in  the  name  of  the  Kansas  City,  Kan- 
sas, Gravel  Roofing  Company,  of  which  the  defendant 
was  the  owner  and  sole  proprietor;  that  the  teams, 
wagons,  tools,  patterns  and  implements  belonging  to 
and  used  in  said  business  were  of  the  value  of  $800. 

"(3)  That  by  the  terms  of  said  agreement  the  de- 
fendant employed  the  plaintiff  to  take  charge  of  and 
manage  said  business,  and  agreed  that  he,  the  defend- 
ant, would  take  all  the  net  profits  of  the  business,  and 
out  of  the  same  would  pay  the  plaintiff  the  sum  of  $15 
per  week  until  such  time  as  the  profits  should  equal  the 
sum  of  $800,  and  then  he  would,  in  addition  to  paying 
the  aforesaid  sum  of  $15  per  week,  give  the  plaintiff 
for  his  said  services  a  half  interest  in  said  company, 
and  thereafter  the  profits  should  be  divided  equally  be- 
tween them. 

"(4)  That  thereupon  the  plaintiff,  at  the  request  of 
the  defendant,  and  pursuant  to  said  contract,  took 
charge  of  said  gravel  roofing  business  and  the  aforesaid 
property  under  therein,  and  managed  the  same  success- 
fully and  profitably  until  on  or  about  the  first  of  July, 
1907,  when  the  defendant,  in  violation  of  said  agree- 
ment, and  without  any  cause  for  so  doing,  took  the 
business  and  property  used  therein  out  of  the  posses- 
sion and  charge  of  the  plaintiff,  and  refused  to  carry 
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out  his  said  contract,  against  the  will  and  without  the 
consent  of  the  plaintiff. 

"  (5)  That  the  said  business  was  well  established,  in 
good  territory,  in  Kansas  City,  Kan.,  and  had  a  good 
line  of  patrons ;  that  said  company  did  a  large  amount 
of  business  at  a  fair  profit,  and  had  no  losses  at  any 
time;  that  the  defendant  kept  all  accounts  relating  to 
the  business ;  that  he  collected  all  bills  for  work,  and  out 
of  the  proceeds  thereof  furnished  all  material  to  be  used 
in  the  prosecution  of  the  work,  and  the  plaintiff  simply 
received  his  $15  per  week  from  the  defendant,  but  was 
not  permitted  to  see  and  know  the  state  of  accounts 
except  as  he  could  keep  them  partially  in  memory. 

"(6)  The  plaintiff  says  that  said  company  made  net 
profits  on  its  contracts,  and  that  during  the  time  it  was 
operated  as  aforesaid  the  same  amounted  to  $779.52, 
or  within  $20.48  of  the  full  amount  it  was  necessary  to 
earn,  net,  to  entitle  the  plaintiff  to  a  half  interest  in  said 
business  and  the  property  used  therein,  under  the  terms 
of  said  contract,  when  the  defendant  wrongfully  and 
forcibly  ousted  the  plaintiff  and  refused  to  permit  him 
to  complete  his  contract. 

"(7)  The  plaintiff  says  that  said  company  was  a 
going  concern,  and  had  a  well-established,  growing 
business;  and  a  half  interest  therein  would  have  been 
worth  more  than  half  the  value  of  the  property  of  the 
company,  which  had  been  increased  by  the  addition  of 
a  horse  and  buggy,  paid  for  out  of  the  proceeds  of  the 
business  at  a  cost  of  $166,  making  the  value  of  the 
property  $966,  one-half  of  which  the  plaintiff  has  been 
deprived  of,  by  the  aforesaid  wrongful  conduct  of  the 
defendant;  and  the  plaintiff  has  in  like  manner  been 
deprived  of  his  interest  in  the  good  will  of  said  estab- 
lished business,  which  was  worth  $500. 

"(8)  Plaintiff  further  says  that  he  has  at  all  times 
been  ready,  able  and  willing  to  perform  said  agreement 
in  good  faith  on  his  part,  and  would  have  done  so,  if  he 
had  not  been  prevented  by  the  defendant,  as  hereinbe- 
fore stated ;  that  since  he  was  ousted  from  said  business 
he  has  lost  the  stipulated  salary  of  $15  per  week,  to  his 
further  damage  $150. 

"Wherefore,  by  reason  of  the  premises,  the  plaintiff 
demands  judgment  against  the  defendant  for  the  sum 
of  $1134,  the  aggregate  of  his  damages  so  as  aforesaid 
sustained,  and  for  costs." 
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"EXHIBIT  A. 

"This  agreement,  entered  into  this day  of  De- 
cember, 1906,  between  George  Grubel,  jr.,  of  the  first 
part,  and  W.  P.  Gilbert,  party  of  the  second  part,  wit- 
nesseth,  said  party  of  the  first  part,  owner  and  sole  pro- 
prietor of  business  known  as  Kansas  City,  Kansas, 
Gravel  Roofing  Company,  of  its  property  and  rights,  to 
the  value  of  eight  hundred  dollars,  wishing  to  dispose 
of  one-half  interest  of  said  business  to  said  party  of 
second  part  under  the  following  conditions :  First,  that 
there  shall  be  eight  hundred  dollars,  with  interest  at 
six  per  cent  per  annum,  paid  to  party  of  first  part  out 
of  profits  of  the  business.  (Said)  party  of  second  part, 
for  good  and  efficient  services  as  manager,  shall  re- 
ceive fifteen  dollars  per  week  as  salary  until  the  profits 
of  the  business  has  paid  to  party  of  the  first  part  eight 
hundred  dollars,  with  interest  at  six  per  cent  per  an- 
num, as  above  said.  Then  party  of  second  part  is  to  be 
considered  as  having  one-half  interest  in  the  company 
and  to  receive  one-half  of  the  profits. 

"Witness  our  hands  this  day  of  December, 

1906." 

To  this  petition  the  defendant  filed  a  demurrer,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled. 
This  ruling  of  the  court  is  claimed  to  be  erroneous.  It 
is  contended  that  a  cause  of  action  did  not  and  could 
not  accrue  upon  the  contract  until  the  profits  arising 
from  the  business  had  reached  the  sum  of  $800,  and  ac- 
cording to  the  petition  they  amounted  to  only  $779.52. 
The  petition,  however,  further  alleges  that  when  the 
profits  had  reached  the  latter  sum  the  defendant,  "with- 
out any  cause  .  .  .  and  against  the  will  and  with- 
out the  consent  of  the  plaintiff  .  .  .  wrongfully 
and  forcibly  ousted  the  plaintiff  and  refused  to  permit 
him  to  complete  his  contract."  The  defendant,  having 
wrongfully  and  forcibly  rendered  it  impossible  for  the 
plaintiff  to  complete  his  contract,  can  not  take  advan- 
tage of  the  plaintiff's  failure  to  do  so;  he  can  not  be 
permitted  thus  to  profit  by  his  own  wrong.  We  think 
the  demurrer  was  properly  overruled. 
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The  answer  was,  first,  a  general  denial;  second,  an 
admission  of  the  contract;  and,  third,  an  allegation 
that  the  plaintiff  did  not  understand  the  business,  and 
by  his  mismanagement  operated  it  at  a  constant  loss. 
The  reply  was  a  general  denial.  The  case  was  tried 
to  a  jury. 

It  is  claimed  that  error  was  committed  by  the  court 
in  permitting  the  plaintiff  to  establish  his  case  by  sec- 
ondary and  incompetent  evidence.  The  complaint,  as 
stated  in  the  brief  of  the  defendant,  reads : 

"The  evidence  of  the  plaintiff  was  from  the  begin- 
ning to  the  end  made  up  of  conclusions,  mere  guesses 
and  assumptions,  and  was  secondary.  There  was  a 
regular  set  of  books  kept,  in  which  all  of  the  trans- 
actions pertaining  to  the  business  were  recorded; 
books  from  which  it  could  be  shown  the  exact  amount 
of  business  done,  the  cost  of  all  labor  and  material  em- 
ployed in  carrying  on  the  work.  The  plaintiff  as  well 
as  the  defendant  had  access  to  these  books  at  any  and 
all  times,  and  yet,  without  any  effort  by  the  plaintiff 
to  have  these  books  brought  into  court,  without  any 
knowledge  on  the  part  of  the  plaintiff  as  to  what  they 
contained,  without  any  showing  that  they  had  been  lost 
or  destroyed,  or  that  they  were  beyond  his  control,  the 
court,  over  repeated  objections,  allowed  the  plaintiff  to 
give  evidence  of  his  own  manufacture  concerning  the 
very  essential  things  he  was  obliged  to  prove  in  order 
to  recover." 

This  statement  is  somewhat  overdrawn,  but  not  en- 
tirely without  foundation.  The  court  doubtless  antici- 
pated that  when  the  defendant  made  his  case  the  testi- 
mony would  be  sufficiently  supplemented  and  corrected 
to  cure  whatever  defects  had  occurred.  It  ought  to  be 
said  in  this  connection  that  the  defendant  had  posses- 
sion of  all  the  books  of  account  and  was  familiar  with 
them,  while  the  plaintiff  had  nothing,  not  even  his  own 
memoranda  (which  he  had  from  time  to  time  turned 
over  to  the  defendant) ,  from  which  to  make  up  the  ac- 
counts of  the  business.  He  was  compelled  to  testify 
from  memory,  and  to  estimate  quantities  and  values. 
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The  defendant,  in  making  his  case,  produced  the  books 
containing  a  complete  history  of  the  business,  which 
he  had  kept,  and  testificid  fully  concerning  the  same. 
The  evidence  of  the  plaintiff  and  the  defendant  con- 
stitutes the  whole  of  the  material  and  important  testi- 
mony in  the  case.  We  think  the  evidence,  when  con- 
sidered as  a  whole,  was  sufficient,  and  that  no  material 
or  prejudicial  error  was  committed  in  its  admission. 

The  evidence  concerning  the  plaintiff's  management 
of  the  business  was  not  admitted  for  the  purpose  of 
showing  whether  it  had  been  profitable  or  not.  The 
plaintiff  did  not  agree  to  manage  the  business  so  as  to 
make  it  profitable ;  he  only  undertook  to  give  "good  and 
efficient  services  as  manager."  The  purpose  of  this 
evidence  was,  therefore,  to  show  whether  or  not  the 
plaintiff  was  so  inefficient  and  incompetent  as  to  jus- 
tify the  defendant  in  terminating  the  contract  as  he 
had  done.  In  establishing  a  fact  of  this  nature  the 
distinction  between  the  best  and  secondary  evidence, 
and  between  the  introduction  of  books  of  original 
entry  and  the  personal  memory  of  witnesses,  are  not 
so  important  as  they  would  be  were  a  different  sub- 
ject being  investigated.  Here  the  accurate  ascertain- 
ment of  accounts  between  the  parties,  the  price  of  ma- 
terials, a  detailed  statement  of  receipts  and  disburse- 
ments, while  proper,  were  not  controlling.  The  real 
question  was  whether  or  not  the  plaintiff  had  been 
grossly  incompetent,  indifferent,  or  reckless  in  his 
management.  Upon  this  question  evidence  not  tech- 
nically in  accordance  with  strict  legal  rules  might  be 
permitted  without  committing  prejudicial  error. 

It  is  claimed  that  the  court  erred  in  the  instructions 
given,  and  in  the  refusal  of  those  requested  by  the  de- 
fendant. These  instructions,  because  of  their  length, 
can  not  be  reproduced  here,  and  will  be  considered  gen- 
erally. 

Some  of  the  instructions  given,  if  considered  alone, 
might  seem  to  be  misleading,  but,  when  considered  as 

31-82  KAN. 
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a  whole  and  with  reference  to  the  theory  upon  which 
the  case  was  tried,  seem  to  state  the  law  clearly  and 
correctly.  The  controlling  questions  in  the  case  were 
these:  If  the  defendant  wrongfully  and  forcibly  ter- 
minated the  contract  just  when  it  was  about  com- 
pleted on  the  part  of  the  plaintiff,  as  the  latter  claims, 
and  thereby  made  its  completion  impossible,  the  de- 
fendant would  be  liable  to  the  plaintiff  for  damages 
which  would  compensate  him  for  his  loss.  On  the 
other  hand,  if,  as  the  defendant  claims,  the  plaintiff 
was  ignorant  of  the  business,  and  by  his  mismanage- 
ment caused  continuous  losses  instead  of  profits,  then 
the  defendant  might  terminate  the  contract  at  any 
time.  The  instructions  of  the  court  presented  these 
questions  to  the  jury  in  a  manner  that  can  not  be  fairly 
criticized. 

As  to  the  measure  of  damages,  it  was  agreed  by  the 
parties  that  if  the  contract  was  carried  out  as  con- 
templated the  plaintiff  should  have  one-half  of  the 
business,  which  was  valued  by  them  at  the  time  the 
contract  was  entered  into  at  the  sum  of  $800.  Assum- 
ing that  the  contract  was  so  carried  out  on  the  part  of 
the  plaintiff  until  it  had  yielded  the  amount  of  profits 
stipulated,  less  $20.48,  and  then  the  defendant  wrong- 
fully terminated  the  contract,  it  seems  that  the  reason- 
able value  of  the  property  which  the  plaintiff  was  to 
receive  and  which  he  had  earned,  within  a  mere  trifle, 
would  not  be  unreasonable  compensation  for  his  loss. 
It  is  about  what  the  ordinary  mind  would  regard  as 
fair  and  just. 

It  is  urged,  however,  that  inasmuch  as  the  full 
amount  of  $800,  the  sum  stipulated,  had  not  been 
earned  in  profits,  the  plaintiff  was  without  a  remedy. 
If  the  deficiency  had  been  only  20  cents,  we  suppose 
the  same  rule  would  be  said  to  apply.  It  is  said  that 
the  contract  does  not  say  anything  about  a  substantial 
compliance  with  the  agreement,  but  only  that  the 
profits  must  equal  $800.     True,  but  neither  does  the 
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contract  say  that  the  defendant  may  at  his  pleasure 
terminate  the  agreement  at  a  time  when  the  plaintiff 
will  suffer  great  loss  for  which  he  can  not  recover  com- 
pensation ;  on  the  contrary,  the  time  is  unlimited  within 
which  the  stipulated  profits  shall  be  earned.  Where 
parties  in  their  contracts  do  not  cover  contingencies 
which  are  liable  to  occur,  they  will  be  presumed  to  have 
intended  that  if  an  unexpected  contingency  should  arise 
they  will  each  do  whatever,  under  the  circumstances, 
will  be  fair  and  just.  When  courts  are  called  upon  to 
adjust  differences  between  parties  in  such  a  case,  they 
must  be  guided  in  their  deliberations  by  the  univer- 
sally recognized  principles  of  justice  and  conmion  fair- 
ness between  man  and  man.  A  technical  and  literal 
interpretation  of  the  contract  which  violates  manifest 
justice  will  not  be  adopted,  but  the  language  of  the 
agreement  will  be  extended  or  restricted  so  as  to  ren- 
der it  just  and  fair,  upon  the  presumption  that  the 
parties  so  intended.  We  can  not  concur  with  the  in- 
terpretation contended  for  by  the  defendant  in  this 
case. 

Other  questions  are  presented  by  counsel,  but  as 
those  discussed  dispose  of  the  case  none  other  need  be 
considered.  The  judgment  of  the  trial  court  is  af- 
firmed. 

Porter,  J.  (dissenting)  :  There  weie  two  sides  to 
this  lawsuit.  I  can  not  agree  that  the  plaintiff's  evi- 
dence was  admitted  for  the  purpose  of  showing  that 
he  had  not  been  inefficient  in  the  management  of  the 
business.  That  he  had  not  been  efficient  was  a  matter 
of  defense.  It  is  true,  the  petition  alleges  that  he  had 
been  efficient  and  competent,  but  the  relief  was  de- 
manded on  the  ground  that  the  profits  of  the  business 
amounted  to  $779.52,  a  sum  so  near  the  amount  stipu- 
lated in  the  contract  that  equity  would  regard  the  con- 
dition as  substantially  complied  with.  He  undertook 
to  show  that  the  profits  had  amounted  to  this  sum,  and 
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was  permitted  to  introduce  secondary  evidence  for  that 
purpose,  without  any  attempt  to  procure  the  best  evi- 
dence; and  other  incompetent  testimony  was  admitted 
in  support  of  the  same  contention.  It  is  true  that  he 
stated  that  in  his  opinion  the  profits  approximated 
the  amount  claimed,  but  there  was  no  competent  evi- 
dence offered  showing  that  the  profits  of  the  business 
amounted  to  as  much  as  one  dollar.  The  plaintiff  knew 
nothing  of  the  cost  of  the  material,  except  in  a  few 
instances ;  he  knew  nothing  about  the  amount  required 
by  the  firm  to  keep  contract  work  in  repair,  and  it  was 
impossible  for  him  or  for  the  jury,  from  his  evidence, 
to  determine  that  there  had  been  any  profits.  He  testi- 
fied to  the  amount  expended  for  labor  during  a  portion 
of  the  time  the  contract  was  in  force,  and  he  stated 
that  the  business,  from  its  nature,  was  generally  con- 
sidered profitable.  Of  course,  equity  would  not  deny 
him  relief  because  the  profits  did  not  amount  to  $800, 
but,  on  the  theory  of  his  petition,  it  was  necessary  for 
him  to  establish  by  a  preponderance  of  the  evidence 
that  there  had  been  some  profits ;  it  was  also  necessary 
in  order  to  determine  the  proper  measure  of  his  dam- 
ages. He  may  be  entitled  to  recover  damages,  but  the 
case  should  be  reversed  and  a  new  trial  ordered  because 
of  the  errors  in  the  admission  of  evidence. 
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William  S.  Read,  Appellee,  v.  Mary  R.  Loftus  et  a/.. 
Appellants. 

No.  16.681. 
SYLLABUS  BY  THE  COURT. 

1.  Contract  of  Sale — Stipulation  Concerning  Title — Accept- 
ance of  Warranty  Deed — Merger  of  Conditions,  Whether  a 
stipulation  in  a  contract  for  the  sale  and  conveyance  of  real 
estate  to  deliver  at  a  future  date  an  abstract  showing  good 
title,  satisfactory  to  the  attorney  for  the  vendee,  is  merged 
in  a  warranty  deed  and  a  mortgage  g^iven  for  the  purchase 
money,  executed  cotemporaneously  with  the  contract,  is  a 
question  to  be  determined  by  an  examination  of  the  instru- 
ments and  the  situation,  conduct  and  intention  of  the  parties. 

2.  Same,    If  the  deed  is  accepted  as  performance  of  the 

conditions  of  the  contract,  it  supersedes  the  stipulation.  But 
if  the  parties  agree  and  intend  that  the  stipulation  is  to  re- 
main in  full  force  and  effect,  it  will  not  be  considered  as 
merged  in  the  deed. 

3.  Possession  and  Improvements — Waiver  of  Stipulation 

as  to  Title,  Taking  possession  and  improving  the  property  is 
not  conclusive  evidence  of  a  waiver  of  the  stipulation  of  the 
contract  as  to  title,  especially  where  the  improvements  are 
made  in  pursuance  of  an  express  provision  of  the  agreement. 

4.  Rescission  — Laches  — Possession  — Reliance  on  Vend- 
or's Promise  to  Perfect  Title,  Where  objections  to  the  title 
shown  by  the  abstract  delivered  in  accordance  with  the  con- 
tract are  made  by  the  vendee's  attorney,  in  good  faith,  and, 
to  obviate  one  of  them,  the  vendor  promises  to  prosecute  an 
action  to  quiet  the  title,  the  continuance  of  possession  by  the 
vmidee  for  a  reasonable  time  in  reliance  upon  such  promises, 
without  demanding  rescission,  is  not  such  proof  of  laches  as 
will  necessarily  defeat  a  rescission  which  was  demanded  after 
a  refusal  to  take  any  step  to  remove  the  objections. 

5.  Rescission — Waiver  of  Stipulation  as  to  Title,     The 

possession  so  taken  and  held,  the  making  of  improvem^its, 
and  the  delay  in  asking  for  rescission,  so  induced  by  the  con- 
duet  and  promises  of  the  vendor,  do  not,  as  a  matter  of  law, 
amount  to  a  waiver  of  the  stipulation  relating  to  the  title, 
but  are  proper  matters  to  be  considered  in  determining 
whether  a  rescission  should  be  adjudged. 
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Appeal  from  Leavenworth  district  court;  James  H. 
GiLLPATRiCK,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

STATEMENT. 

This  action  was  brought  by  William  S.  Read,  against 
Mary  R.  Loftus  and  Thomas  J.  Loftus,  for  the  cancel- 
lation of  a  note  and  mortgage  and  the  rescission  of  a 
contract  under  which  they  were  given.  This  contract 
was  made  by  letter,  as  follows : 

"Leavenworth,  Kan.,  March  19,  1906. 
"Mrs.  Mary  R.  Loftus  and  Thomas  J.  Loftus,  Leaven- 
worth, Kan.: 

"Dear  Sir — This  will  formally  advise  you  that  I  will 
accept  a  warranty  deed  for  real  estate  described  as  lots 
number  twenty-two  (22)  and  twenty-three  (23)  in 
block  seventy-two  (72),  Leavenworth  city,  proper,  and 
in  settlement  of  same  will  deposit  in  hands  of  the 
cashier  of  the  Leavenworth  National  Bank  five  hun- 
dred dollars  ($500),  to  be  paid  to  Mary  R.  Loftus  on 
the  deliverance  of  abstracts  of  title  to  above-mentioned 
property,  abstracts  to  show  good  title,  to  be  satisfac- 
tory to  my  attorneys,  on  or  before  November-25,  1906. 
In  further  consideration  of  the  delivery  to  me  of  the 
above-mentioned  deed,  I  will  give  upon  said  property 
a  mortgage  as  security  for  the  payment  of  nine  thou- 
sand five  hundred  dollars  ($9500),  said  amount  to  be 
paid  in  installments  of  five  hundred  dollars  ($500),  to 
be  paid  on  the  first  day  of  December  and  the  first  day 
of  June  of  each  year  until  all  is  paid;  the  first  pay- 
ment to  be  made  on  December  1,  1906,  provided  that 
the  above-mentioned  abstract  of  title  has  been  deliv- 
ered and  such  abstract  shows  good  and  sufficient  title 
in  you  satisfactory  to  my  attorney.  It  being  under- 
stood that  I  may  have  the  liberty  to  pay  an  additional 
sum  of  one  hundred  dollars  ($100)  or  any  multiple 
thereof  in  advance  of  or  at  any  time  of  any  of  the 
above-mentioned  installments. 

"Unpaid  amount  of  above-mentioned  principal  to 
bear  interest  at  the  rate  of  five  per  cent  (5%)  per  an- 
num until  paid. 

"Insurance  for  the  benefit  of  Mary  R.  Loftus  will  be 
carried  on  said  property  for  such  an  amount  as  is  rep- 
resented in  obligation  unpaid. 
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"I  also  agree  to  make  improvements,  consisting  of 
machinery,  repairs  on  buildings,  labor  and  material, 
to  an  extent  of  not  less  than  three  thousand  dollars 
($3000). 

"Yours  very  truly,  William  S.  Read." 

The  defendants  accepted  this  offer  by  signing  and  in- 
dorsing the  same,  thus:  "Accepted  March  19,  1906. — 
Mary  R.  Loftus,  Thomas  J.  Loftus." 

A  copy  of  this  contract  was  deposited  in  the  bank 
referred  to  therein,  together  with  a  certified  check  for 
$500,  with  direction  indorsed  upon  the  agreement  as 
follows : 

"I  deposit  herewith  five  hundred  ($500)  dollars, 
which  you  are  to  hold  and  pay  over  to  Mary  R.  Loftus 
whenever  she  shall  have  complied  with  the  terms  and 
conditions  of  the  within  proposition. 

WILLLA.M  S.  Read." 

From  the  findings  of  the  court  the  following  facts 
appear :  A  warranty  deed  and  mortgage  were  executed 
about  the  same  time  that  the  contract  was  mada  The 
intention  of  the  parties  was  to  leave  these  papers  with 
the  bank,  but  in  the  interval  that  elapsed  before  all  the 
signatures  could  be  obtained  this  was  overlooked  and 
the  papers  were  delivered  to  the  respective  grantees 
and  appear  upon  record,  not,  however,  in  pursuance  of 
any  new  arrangement  or  understanding,  nor  with  the 
intention  to  change  or  modify  the  conditions  of  the  con- 
tract. An  ice-and-cold-storage  plant  was  upon  the  lots 
described  in  the  contract,  but  was  out  of  repair,  with 
many  parts  missing,  and  it  was  necessary  to  repair, 
improve  and  overhaul  the  building  and  machinery  to 
put  the  plant  in  running  order.  The  plaintiff  immedi- 
ately took  possession  under  the  contract,  repaired  the 
building  and  made  many  improvements  upon  the  plant, 
expending  therefor  the  sum  of  $4456.49.  He  paid  the 
first  installment  of  interest,  $237.50,  due  September  1, 
1906,  on  the  note  accompanying  the  mortgage,  and 
$190.30  for  insurance,  and  performed  the  conditions  of 
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the  contract  on  his  part.  A  few  days  before  November 
25,  1906,  he  requested  the  defendants  to  submit  the 
abstract  of  title  for  examination,  but  it  was  not  sub- 
mitted until  about  December  1,  1906,  when  it  was 
handed  to  the  plaintiff's  attorney  for  examination.  On 
December  7  this  attorney,  after  examining  the  ab- 
stract, refused  to  approve  the  title,  and  submitted 
written  objections,  as  follow : 

"(1)  There  are  three  tax  deeds' on  the  property 
from  the  city  to  J.  C.  Douglas,  issued  March  28,  1873, 
July  19,  1880,  and  April  20,  1882,  respectively. 

"(2)  There  is  a  deed  from  Higginbotham  to  Doug- 
las, dated  June  18,  1881. 

"(3)  There  is  unpaid  a  sale  certificate  from  the  city 
to  Thomas  Quinn,  for  special  taxes  for  year  1868.  No 
deed  issued  on  certificate. 

"  (4)  Sale  of  lots  by  county  to  W.  D.  Kelly  for  delin- 
quent taxes,  1883. 

"(5)  Special  tax  for  paving  and  curbing  Cherokee, 
in  the  sum  of  $119.07,  not  marked  paid. 

"  (6)  A  life  estate  in  1-6  said  lots  is  outstanding  in 
Dacotah  S.  Ryan. 

"(7)  Mary  R.  Loftus  was  (apparently)  the  owner 
of  a  life  estate    ...    on  March  20,  1906. 

"(8)  The  fee  in  remainder  is  outstanding  in  the 
heirs  of  the  body,  bom  and  to  be  bom  of  Kate  V. 
Sheedy,  Jeptha  D.  Ryan,  Mary  R.  Loftus,  Thomas  C. 
Ryan,  and  Ethan  B.  Ryan. 

"(9)  On  March  20,  1906,  the  following  suits  were 
(and  still  are)  pending  in  the  district  court  of  Leaven- 
worth county,  which  may  ripen  into  judgment  liens  on 
said  lots:  Fred  Woolfe  &  Co.  v.  Mary  R.  Loftus  et  al,; 
Walter  S.  Gregg  v.  Mary  R.  Loftus  et  al.;  James  B. 
Welch  V.  Mary  R.  Loftus  et  al. 

"(11)    The  taxes  of  1906  are  unpaid." 

These  objections  were  made  in  good  faith.  What- 
ever title  the  defendants  had  in  the  premises  came 
through  the  will  of  Mrs.  Loftus's  father,  in  which  she 
and  her  brothers  and  sisters  were  devisees,  and  by  con- 
veyances made  by  the  other  devisees  to  her.  The  de- 
fendants promised  to  remove  the  objections,  one  of 
which  was  that  a  fee  in  remainder  was  outstanding. 
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As  the  defendants  contended  that  such  was  not  the 
effect  of  the  will,  they  promised  to  have  the  question 
determined  to  the  satisfaction  of  the  examining  attor- 
ney by  a  suit  to  quiet  title  or  otherwise.  The  defend- 
ants then  took  back  the  abstract  of  title  and  have  since 
retained  it.  Relying  upon  the  promise  to  make  the 
title  satisfactory  to  his  attorney,  the  plaintiff  continued 
in  the  possession  of  the  plant  and  continued  to  make 
necessary  improvements  thereon,  but  made  no  further 
payments  on  the  consideration.  The  defendants  left 
for  New  York,  where  they  remained  for  the  greater 
part  of  the  following  months,  during  which  time  there 
were  negotiations  between  the  parties  looking  toward 
a  different  contract  or  disposition  of  the  property,  but 
nothing  resulted.  The  plaintiff  did  not  intend  to  waive 
his  objections  to  the  title  or  to  accept  any  title  not  sat- 
isfactory to  his  attorney,  nor  did  the  defendants  rely 
upon  any  waiver,  and,  although  inducing  the  plaintiff 
to  believe  that  the  title  would  be  made  satisfactory, 
they  took  no  steps  to  do  so  and  the  defects  were  not 
removed.  In  the  fall  of  1907  the  defendants  gave  no- 
tice that  they  would  do  nothing  further  with  respect 
to  the  title.  Thereupon,  on  October  5,  1907,  the  plain- 
tiff served  upon  them  a  written  notice  of  his  election  to 
rescind  the  contract  because  of  their  failure  to  comply 
with  its  conditions.  The  rental  value  of  the  premises, 
without  the  repairs  and  improvements  made  by  the 
plaintiff  from  the  time  he  began  the  operation  of  the 
plant  until  he  gave  notice  of  the  rescission  (a  period 
of  seventeen  months),  is  $75  per  month;  with  the  im- 
provements, the  rental  value  is  $150  per  month. 

Upon  the  foregoing  facts  a  judgment  was  entered 
rescinding  the  contract,  and  for  the  cancellation  of  the 
note  and  mortgage  upon  the  delivery  to  the  clerk  of  a 
conveyance  of  the  premises  to  Mary  R.  Loftus. 

The  cpurt  charged  the  plaintiff  with  the  rent  of  the 
premises  at  $75  per  month,  credited  him  with  the  in- 
terest and  insurance  paid,  and  the  sum  expended  for 
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repairs  and  improvements,  and  found  that  there  was 
due  to  him  $4109.29,  which  was  charged  as  a  lien  upon 
the  premises. 

James  F.  Getty,  F.  D.  Hutchings,  and  D.  F.  Carson, 
for  the  appellants. 

A.  E.  Dempsy,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  defendants  predicate  error  upon 
the  orders  overruling  an  objection  to  evidence  under 
the  petition,  a  demurrer  to  the  evidence,  and  a  motion 
to  set  aside  the  findings  of  fact.  It  is  argued  that  the 
contract  was  merged  in  the  deed  and  mortgage,  and 
that  the  only  remedy  in  case  the  title  is  defective  or 
should  fail  is  upon  the  covenants  of  the  deed;  also, 
that  the  plaintiff  waived  any  right  to  rescission  by 
long-continued  delay.  It  is  further  urged  that  the 
amount  allowed  for  improvements  was  excessive,  and 
that  the  defendants  were  entitled  to  rent  of  the  prop- 
erty as  improved  by  the  expenditures  with  which  they 
are  charged. 

The  principal  question  is  whether  the  provisions  of 
the  contract  concerning  the  title  were  waived  by  the 
acceptance  of  the  deed.  It  is  urged  in  support  of  the 
alleged  merger  that  the  contract  was  superseded  and 
extinguished  by  the  deed,  and  that  all  its  stipulations 
were  merged  therein.  That  this  is  the  effect  of  a  deed 
when  subsequently  accepted  in  satisfaction  of  the  con- 
ditions of  an  executory  contract  must  be  conceded. 
This  conveyance,  however,  was  made  cotemporane- 
ously  with  the  contract,  which  contained  provisions 
for  the  future  delivery  of  an  abstract  showing  a  good 
title  satisfactory  to  the  plaintiff's  attorney.  No  pay- 
ment was  made  at  the  time;  even  the  $500  deposited 
remained  in  the  bank,  to  be  delivered  only  when  the 
abstract  should  be  approved.     The  provision  for  an 
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abstract  to  be  furnished  in  the  future,  and  the  clause 
requiring  an  expenditure  of  $3000  for  improvements, 
indicate  that  the  transaction  was  not  considered  or 
tieated  by  either  party  as  finally  closed  by  the  delivery 
of  the  deed  and  mortgage.  In  addition  to  this,  the 
court  found  that  these  papers  were  delivered  contrary 
to  the  intention  of  the  parties,  and  not  with  any  in- 
tention to  waive  or  modify  the  terms  of  the  agreement. 
It  was  held  in  Hampe  v.  Higgins,  74  Kan.  296 : 

"A  written  contract  for  the  sale  of  real  estate  is 
superseded  and  extinguished  by  a  subsequent  deed  of 
conveyance  between  the  same  parties  which  covers  in 
its  provisions  all  of  the  stipulations  contained  in  the 
contract."      ( Syllabus. ) 

In  the  opinion  it  was  said: 

"In  our  view  the  evidence  furnished  by  the  face  of 
the  two  instruments  and  also  the  extrinsic  circum- 
stances shown  indicate  that  the  parties  intended  the 
deed  as  a  complete  settlement  of  all  further  contro- 
versy concerning  the  sale  and  conveyance  of  the  land. 
The  transaction  was  initiated  by  the  contract  of  sale 
and  closed  with  the  deed."  (Page  298.) 

In  this  case  the  deed  did  hot  cover  the  stipulations 
contained  in  the  contract,  and  the  circumstances  do 
not  conclusively  show,  as  they  were  held  to  do  in  that 
case,  that  the  transaction  was  closed.  On  the  contrary, 
both  parties  treated  it  as  still  open,  and  the  contract 
as  being  in  force.  In  various  cases  cited  in  support 
of  the  alleged  merger  it  will  be  observed  that  the  doc- 
trine rests  upon  the  acceptance  of  the  conveyance  as 
a  performance  of  the  contract.  Thus  it  is  said  in  sec- 
tion 850a  of  volume  2  of  the  second  edition  of  Devlin 
on  Deeds: 

"The  rule  applicable  to  all  contracts  that  prior  stip- 
ulations are  merged  in  the  final  and  formal  contract 
executed  by  the  parties  applies,  of  course,  to  a  deed 
based  upon  a  contract  to  convey.  When  a  deed  is  de- 
livered and  accepted  as  performance  of  a  contract  to 
convey  the  contract  is  merged  in  the  deed." 
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It  was  held  in  Slocum  v,  Bracy,  55  Minn.  249,  where 
this  question  of  merger  was  considered,  that  it  is  com- 
petent to  prove  by  parol  that  the  deed  was  not  accepted 
as  a  performance  of  the  contract.    The  court  said : 

"There  would  be  a  very  clear  distinction  .  .  . 
between  plaintiffs'  merely  accepting  the  instrument  as 
a  conveyance  and  their  accepting  it  as  performance 
of  defendants'  contract. 

"We  therefore  think  that  it  would  have  been  compe- 
tent for  plaintiffs  to  have  proved  by  parol  the  allega- 
tion of  their  reply  that  their  acceptance  of  the  deed  as 
performance  of  defendants'  contract  was  only  con- 
ditional. Such  evidence  \yould  not  contradict  the 
terms  of  the  deed,  or  tend  to  prove  that  it  was  not  to 
be  operative  as  a  conveyance  according  to  its  terms," 
(Page  253.) 

It  can  not  be  said,  as  a  matter  of  law,  that  the  con- 
tract was  merged  in  the  deed.  No  inconsistency 
appears  between  the  contract  and  the  deed,  and  the 
provisions  of  the  former  were  not  necessarily  super- 
seded by  the  latter.  (Witbeck  v.  Waine,  16  N.  Y.  532; 
Nothe  V.  Nomer,  54  Conn.  326 ;  Close  v.  Zell,  141  Pa.  St. 
390.)  The  court  found  that  no  merger  was  intended. 
It  is  insisted,  however,  that  this  finding  is  not  sup- 
ported by  any  evidence.  The  conduct  of  the  parties 
was  a  proper  matter  to  be  considered,  as  well  as  the 
language  of  the  instruments,  and  in  addition  to  this 
there  was  the  testimony  of  the  plaintiff  that  it  was 
agreed  that  the  mortgage  and  the  deed  should  remain 
in  the  bank,  but  that  carelessly  or  unintentionally  the 
exchange  was  made,  instead  of  leaving  them  there  as 
intended.  In  the  light  of  this  testimony  and  of  all  the 
circumstances  we  can  not  say  that  the  finding  is  not 
supported  by  any  evidence. 

The  question  whether  the  plaintiff  waived  the  objec- 
tions to  the  title  was  clearly  one  of  fact.  The  mere 
circumstance  that  he  took  and  held  possession  of  the 
property  is  not  conclusive.  Possession  was  expressly 
stipulated  for  in  the  contract,  and  his  continuance  in 
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holding  it  is  explained  by  the  repeated  promises  of  the 
defendants  to  remove  the  objections.  The  nature  of 
the  remedy  which  they  proposed,  namely,  a  suit  to 
quiet  title,  would  necessarily  require  time,  and  a  rea- 
sonable delay  for  that  purpose  should  not  be  construed 
as  a  waiver  until  some  act  was  done  or  notice  given 
evincing  an  intention  to  refuse  to  comply  with  the 
promise.  When  such  notice  was  given  the  plaintiff 
acted  promptly,  by  serving  his  notice  of  rescission, 
offering  to  reconvey  the  premises,  and  demanding  a 
return  of  the  note  and  mortgage. 

The  court  is  not  called  upon  to  determine  the  validity 
of  the  objections  made  to  the  title.  The  parties  by 
their  contract  agreed  that  the  title  should  be  made 
satisfactory  to  the  plaintiff's  attorney.  This  was  not 
done.  Objections  which  appear  upon  their  face  to  be 
substantial  were  made,  and  were  not  removed,  and  a 
final  refusal  to  obviate  them  was  given.  That  they 
.  were  made  in  good  faith  is  found  by  the  court.  That 
such  a  stipulation  is  valid  and  will  be  enforced  is  not 
an  open  question  in  this  state.  (HoUingsworth  v.  Col- 
thurst,  78  Kan.  455.)  The  plaintiff  was  not  required 
to  accept  a  title  which  he  had  been  advised  was  de- 
fective, and  incur  the  risk  of  litigation,  expense  and 
loss.  He  had  provided  against  such  hazards  by  a  stip- 
ulation that  the  title  should  be  satisfactory  to  his 
attorney. 

Again,  it  is  urged  that  there  should  be  no  recovery 
because  the  plaintiff  failed  to  introduce  the  abstract 
in  evidence.  This  was  unnecessary.  It  was  in  the 
hands  of  the  defendants,  and  it  was  not  necessary  for 
the  court  to  examine  it,  for  the  sufficiency  of  the  title 
was  not  in  issue.  It  was  only  necessary  to  show  that 
it  had  been  examined  by  the  plaintifTs  attorney,  and, 
in  the  absence  of  bad  faith,  his  objections  were  suffi- 
cient. 

The  petition  contained  allegations  that  fraudulent 
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representations  concerning  the  title  had  been  made. 
As  there  was  no  finding  of  fact  supporting  these  alle- 
gations it  is  argued  that  there  can  be  no  recovery. 
Notwithstanding  these  averments  the  cause  of  action 
was  not  for  fraudulent  representations,  but  for  the 
failure  to  make  title  as  provided  in  the  contract. 

Another  contention  of  the  defendants  is  that  the 
evidence  disclosed  the  fact  that  the  plaintiff,  before 
entering  into  the  contract,  consulted  with  an  attorney 
concerning  the  condition  of  the  title,  and  that  he  must 
have  relied  upon  the  advice  of  the  attorney.  It  is  suffi- 
cient to  say  that  notwithstanding  such  consultation 
he  made  these  stipulations  with  reference  to  the  title. 
Whatever  advice  he  may  have  received,  he  had  a  right 
to  secure  such  guaranties  and  make  such  conditions  as 
the  other  party  was  willing  to  concede. 

It  is  contended  that  instead  of  allowing  the  expendi- 
tures made  for  improvements  the  court  should  only 
have  allowed  the  value  of  the  improvements,  but  this 
is  not  the  rule  in  such  cases.  Upon  the  rescission  of 
such  a  contract  the  party  not  in  default  is  entitled  to 
recover  the  necessary  expenditures  he  has  properly 
made  upon  the  faith  of  the  performance  of  the  agree- 
ment by  the  other  party.  (King  v.  Machine  Co.,  81 
Kan.  809;  8  A.  &  E.  Encycl.  of  L.  637,  638.)  Especially 
should  this  be  so  in  a  case  where  the  contract  ex- 
pressly provides  that  he  shall  make  such  expenditures. 
Besides,  it  is  said  in  the  argument  for  the  defendants 
that  "we  are  not  controverting  the  amounts  paid,  but 
we  are  seriously  controverting  the  question  as  to 
whether  they  went  into  repairs  and  improvements,  or 
operating  expenses,  and  we  make  our  objections  upon 
that  ground."  The  amount  expended  for  improve- 
ments and  repairs  was  determined  by  the  court,  upon 
competent  evidence,  and  the  finding  thereon  can  not 
now  be  disturbed. 

Finally,  it  is  urged  that  the  court  should  have  al- 
lowed rent  for  the  property  in  its  improved  condition. 
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Manifestly  this  would  be  true  if  the  defendants  had 
been  charged  with  interest  upon  the  expenditures,  but 
as  they  were  not  they  should  only  recover  the  rent  of 
the  property  as  it  was  without  the  improvements. 

That  an  agreement  to  purchase  real  estate  may  be 
rescinded  where  the  vendor  refuses  or  is  unable  to 
convey  a  merchantable  title,  as  agreed,  will  not  be  con- 
troverted. The  facts  found  by  the  court  bring  the 
case  within  the  operation  of  this  principle.  The  con- 
sideration had  not  been  paid,  except  a  little  interest; 
the  improvements  made  in  pursuance  of  the  agreement 
are  upon  the  property  of  the  vendor,  and  the  rights  of 
both  parties  were  protected  by  the  decree. 

Finding  no  error  in  the  proceedings,  the  judgment 
is  affirmed. 


George  S.  Howell,  Appellee,  v.  James  W.  Garton, 
Appellant 

No.  16.682. 
SYLLABUS  BY  THE  COURT. 

Words  and  Phrases — "Unknoum  Heirs" — Publication  Service, 
The  term  "unknown  heirs,"  as  used  in  the  sections  of  the  code 
providing  for  service  by  publication  in  cases  relating  to  real 
property  and  where  the  relief  demanded  is  to  exclude  defend- 
ants from  any  interest,  title  or  estate  in  real  property,  means 
all  kinds  of  heirs,  including  heirs  of  heirs  of  such  defendants 
as  well  as  the  legatees  of  heirs. 

Appeal  from  Gray  district  court ;  Gk)RDON  L.  Finley, 
judge.    Opinion  filed  May  7,  1910.    Reversed. 

Thomas  A.  Scates,  and  Albert  WatJdns,  for  the  ap- 
pellant ;  E.  H.  Madison,  of  counsel. 

Bennett  R.  Wheeler,  and  John  F.  Switzer,  for  the  ap- 
pellee. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  case  involves  the  meaning  of 
the  term  "unknown  heirs,"  as  used  in  the  sections  of 
the  code  which  provide  for  service  by  publication  in 
cases  relating  to  real  property  and  where  the  relief 
demanded  is  to  exclude  defendants  from  any  interest, 
title  or  estate  in  the  real  property.  The  contention 
arises  over  the  effect  to  be  given  a  judgment  which 
purports  to  quiet  the  title  to  a  tract  of  land  formerly 
owned  by  Abbie  A.  Little.  She  died  intestate  in  1895, 
leaving  her  daughter,  Hattie  A.  Davis,  as  her  sole 
heir.  Hattie  died  in  Pennsylvania  in  1903,  leaving  a 
will,  in  which  she  gave  all  her  property  to  her  hus- 
band,  James  M.  Davis.  In  1903  the  will  was  admitted 
^T^^^K^ttte  inTi^ennsyivahia,  but  no  record  of  it  was 
made  in  Kansas  until  after  the  judgment  referred  to 
had  been  rendered,  nor  until  September  30,  1907.  On 
July  1,  1905,  F.  M.  Luther,  who  had  obtained  a  tax 
deed  to  the  land,  brought  an  action  to  quiet  his  title  as 
against  Abbie  A.  Little,  if  living,  or,  if  dead,  against 
her  unknown  heirs,  and  on  September  1,  1905,  a  judg- 
ment as  prayed  for  was  rendered.  In  1906  Luther 
conveyed  the  land  to  James  W.  Garton,  who  purchased 
without  notice  of  the  death  of  Mrs.  Little  or  the  ex- 
istence of  the  will  of  her  daughter.  On  August  1, 
1907,  James  M.  Davis  made  a  quitclaim  deed  to  the 
land  to  George  S.  Howell,  who  brought  this  action  of 
ejectment  on  October  3,  1907.  If  the  judgment  quiet- 
ing title  is  valid,  Davis  had  nothing  to  convey  and 
Howell  acquired  no  interest  in  the  land.  Instead  of 
applying  to  the  court  to  set  aside  the  judgment  and 
let  him  in  to  defend,  under  section  77  of  the  code  (Gen. 
Stat.  1901,  §  4511;  Code  1909,  §  83),  he  chose  to  treat 
the  judgment  as  void.  His  contention  is  that  as  Hattie 
A.  Davis,  the  immediate  heir  to  Abbie  Little,  was 
dead  when  the  action  against  Mrs.  Little  and  her  un- 
known heirs  was  begun,  no  one  was  brought  into 
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court,  no  interest  was  affected  by  the  action,  and  as 
the  judgment  reached  no  one  it  was  therefore  open  to 
collateral  attack  by  Davis  or  his  grantee. 

The  statute  applicable  to  service  by  publication  in 
cases  of  this  character  at  the  time  this  action  was 
brought  provides,  among  other  things,  that  "the  plain- 
tiff may  have  service  by  publication  upon  said  de- 
fendants or  any  of  them,  as  though  the  defendants  or 
any  of  them  were  alive  at  the  time  of  the  commence- 
ment of  such  action,  and  may  also  have  service  upon 
the  unknown  heirs,  devisees,  administrators,  executors 
and  trustees  of  any  such  defendants,  as  though  the  de- 
fendants were  dead  at  the  beginning  of  such  action, 
and  the  service  shall  be  had,  proof  made  and  decree 
Tendered  as  hereinafter  set  out."  (Laws  1905,  ch.  326, 
§  1.)  Does  the  term  "unknown  heirs,"  as  used  in  the 
statute,  apply  to  an  heir  of  an  heir,  or  rather  to  any- 
one in  the  line  of  succession  from  the  deceased  per- 
son? The  word  "heir"  is  sometimes  used  in  its  strict 
primary  sense  as  including  only  one  to  whom  an  estate 
had  already  descended  from  a  deceased  ancestor,  while 
in  other  cases  it  is  applied  to  one  whose  ancestor  is 
living.  It  is  sometimes  held  to  mean  those  who  take 
only  by  right  of  blood  relationship,  and  in  other  cases 
covers  adopted  children  and  persons  not  heirs  of  th^ 
body  who  take  by  operation  of  law.  It  has  been  used 
in  a  limited  sense  to  designate  children  alone,  or  in  a 
more  comprehensive  sense  to  include  children  and 
grandchildren,  and  also  husband  and  wife.  It  has 
heen  held  to  include  legatees  and  next  of  kin,  as  well 
as  other  classes  of  those  who  may  become  entitled  to 
the  property  of  another  upon  his  death,  the  construc- 
tion in  each  case  depending  upon  the  intention  with 
which  the  term  was  used  in  the  instrument  or  statute, 
and  that  is  to  be  determined  largely  from  the  con- 
text of  the  instrument  or  statute  and  the  circum- 
stances surrounding  or  inducing  the  execution  or  en- 
actment of  the  same.  (21  Cyc.  408.)  The  context  and 
32—82  KAN. 
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purpose  of  an  instrument  or  a  statute  in  which  the 
term  is  used  may  indicate  clearly  that  it  is  used  in  a 
limited  sense,  or  it  may  show  plainly  that  it  is  used  in 
a  comprehensive  sense,  including  heirs  of  all  degrees. 
So  it  has  been  decided  that  "the  word  heir  is  not  limited 
in  its  meaning  to  one  to  whom  an  estate  of  inheritance 
has  descended  from  his  immediate  ancestor,  but  a 
person  is  the  heir  of  one  from  whom  he  has  inherited 
by  several  successive  descients."  {Castro  v.  Tennent, 
44  Cal.  268,  syllabus.)  In  interpreting  an  Illinois 
statute  which  prohibited  a  party  from  testifying  in  a 
case  where  a  party  sues  or  defends  as  heir  of  a  de- 
ceased person  it  was  held  that  the  word  "heir"  should 
be  taken  in  its  general  and  comprehensive  sense,  and 
that  it  included  "the  heirs  of  heirs  ad  infinitum."^ 
{Merrill  et  al.  v.  Atkin,  59  111.  19,  syllabus.  See,  also, 
McKinney  v.  Stewart,  5  Kan.  384 ;  Dodge  v.  Beeler,  12 
Kan.  524;  Swing  v.  Barnes,  156  111.  61;  Brooks  v. 
Evetts,  33  Tex.  732 ;  Barber  v.  Pittsburgh  &c.  Railway, 
166  U.  S.  83 ;  Howell  v.  Ackerman,  &c.,  89  Ky.  22 ;  15 
A.  &  E.  Encycl.  of  L.  320.) 

The  history  and  purpose  of  the  statute  indicate  that 
the  legislature  used  the  term  "unknown  heirs"  in  its 
broader  and  more  comprehensive  meaning.  At  first 
the  code  provided  for  service  by  publication  on  un- 
known heirs  of  any  deceased  person  without  naming 
them.  (Gen.  Stat.  1868,  ch.  80,  §  78;  Gen.  Stat.  1901, 
§  4512.)  Then  there  was  a  later  provision  that  if  it 
could  not  be  ascertained  whether  the  owners  of  the 
record  title  to  land  were  living  or  dead  service  might 
be  made  as  though  they  were  alive,  and  upon  the  un- 
known heirs  of  such  defendants  as  though  defendants 
were  dead.  (Laws  1903,  ch.  385.)  Afterward,  in  1905, 
the  statute  was  amplified,  and  as  the  title  indicates 
was  intended  to  cover  not  only  nonresidents  of  the 
state  but  persons  whose  residence  is  unknown,  whether 
they  were  within  or  without  the  state.  (Laws  1905, 
ch.  326.)    Some  modifications  of  these  provisions  were 
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made  in  chapter  257  of  the  Laws  of  1907,  and  that 
statute  appears  to  have  been  substantially  reenacted 
in  the  code  of  1909.  (§§  79,  80.)  The  manifest  pur- 
pose of  these  changes  was  to  enable  the  parties  effec- 
tually to  clear  up  and  adjust  the  title  to  real  property, 
and  to  that  end  facilitate  the  bringing  into  court  of 
those  claiming  or  who  might  claim  an  interest  adverse 
to  the  occupjring  plaintiff.  If  the  statute  only  applies 
to  immediate  heirs  it  would  be  ineffectual  in  all  cases 
where  the  immediate  heir  was  dead  and  plaintiff  was 
unable  to  ascertain  that  fact.  The  more  reasonable 
view  is  that  the  act  was  intended  to  cover  all  who 
were  in  line  of  inheritance— those  entitled  to  take  by 
succession  from  generation  to  generation — and  in- 
cludes the  heirs  of  heirs.  Following  this  liberal  rule 
of  interpretation,  the  term  includes  all  who  take  real 
property  by  reason  of  the  death  of  the  owner,  and  it 
therefore  fairly  includes  legatees  as  well  as  those  who 
take  by  descent.  All  the  property  of  Hattie  A.  Davis 
passed  by  her  will  to  her  husband,  and,  there  being  no 
children,  all  of  her  property  would  have  passed  to  him 
if  she  had  died  intestate.  The  court  acquired  juris- 
diction by  the  constructive  service  which  justified  it 
in  the  judgment  that  was  rendered,  by  which  both  he 
and  his  grantee  are  bound. 

It  follows  that  the  judgment  must  be  reversed,  with 
directions  to  enter  judgment  in  favor  of  appellant. 
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Harry  Brice,  Appellee,  v.  E.  T.  Sayler  et  ux..  Ap- 
pellants, and  B.  J.  G.  Bettelheim  et  al..  Appellees. 

No.  16,684. 
SYLLABUS  BY  THE  COURT. 

Quieting  Title — Pleading — School  Land — Invalid  Forfeiture — 
Purchase  by  Holder  of  Defective  Tax  Deed — Parties  Entitled 
to  Complain,  The  state  issued  to  a  purchaser  a  certificate  of 
purchase  of  school  land.  A  forfeiture  was  attempted,  and  a 
certificate  was  issued  to  a  second  purchaser,  but  the  forfeiture 
proceedings  were  void.  The  land  was  sold  for  taxes,  a  tax 
deed  was  issued,  and  the  tax  purchaser  paid  out  the  first 
school-land  certificate  and  obtained  a  patent.  The  tax  pro- 
ceeding^ were  defective.  In  an  action  by  the  pat^itee  to 
quiet  his  title  the  two  holders  of  school-land  certificates  set 
up  their  titles  and  asked  for  affirmative  relief.  Judgment  was 
rendered  for  the  patentee,  and  only  the  second  certificate 
holder  appealed.  Held,  it  is  no  longer  material  whether  the 
plaintiff  proceeded  under  the  statute  or  in  equity,  and  the  ap- 
pellant can  not  complain  of  defects  in  the  tax  proceedings. 

Appeal  from  Gray  district  court;  Gordon  L.  Finley, 
judge.    Opinion  filed  May  7, 1910.    Affirmed. 

B.  F.  Milton,  James  B.  Naylor,  Robert  Stone,  and 
George  T.  McDermott,  for  the  appellants. 

Thomas  A.  Scates,  Albert  Watkins,  and  Harry  Brice, 
for  appellee  Harry  Brice. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  Bettelheim  held  the  land  in  controversy 
as  the  assignee  of  a  valid  school-land  contract,  issu€fd  in 
1885.  An  attempt  was  made  to  forfeit  his  rights  in 
1895,  but  the  proceedings  were  void.  The  land  was  re- 
sold in  1901,  and  Sayler  became  the  assignee  of  the  con- 
tract issued  upon  the  second  sale.  The  taxes  on  the 
land  were  not  paid  and  it  was  sold  to  the  county  at  tax 
sale  in  1903.  Brice  took  an  assignment  of  the  certifi- 
<»te  of  sale  in  1906,  procured  a  tax  deed,  paid  out  Bet- 
telheim's  contract,  and  obtained  a  patent  in  1909.  It 
may  be  conceded  for  the  purpose  of  the  decision  that  the 
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assignment  of  the  tax-sale  certificate  and  the  tax  deed 
were  invalid.  Before  the  patent  was  issued  Bettel- 
heim  tendered  to  the  county  treasurer  the  amount  due 
on  his  contract,  and  Sayler  tendered  to  Brice  the 
amount  of  the  tax  lien.  Both  tenders  were  refused. 
After  receiving  his  patent  Brice  brought  suit  to  quiet 
his  title.  Bettelheim  answered  claiming  title  under  the 
first  school-land  contract.  Sayler  answered  claiming 
title  under  the  second  school-land  contract.  Judgment 
was  rendered  for  Brice,  and  Sayler  appeals. 

In  this  court  Sayler  derides  the  tax  proceedings  un- 
der which  Brice  claims.  Brice  scoffs  at  the  forfeiture 
proceedings  which  support  Sayler's  contract.  Brice 
says  he  stands  in  Bettelheim's  shoes.  Sayler  says  Bet- 
telheim's  shoes  were  lost,  and  that  Brice  must  recover 
on  the  strength  of  the  tax  proceedings  and  not  on  the 
weakness  of  the  forfeiture  proceedings.  Bettelheim, 
having  been  sent  out  of  court  barefoot,  made  no  attempt 
to  come  up,  and  consequently  can  not  be  heard. 

The  key  to  the  solution  of  this  problem  lies  here: 
Sayler  did  not  rest  content  with  disputing  the  strength 
of  Brice's  title.  He  became  an  aggressor,  put  his  own 
title  in  issue,  and  asked  affirmative  relief  against  Brice 
and  Bettelheim.  Bettelheim  adopted  the  same  course 
against  Brice  and  Sayler,  and  the  court  was  called  upon 
to  adjudicate,  not  the  relative  strength,  but  the  actual 
validity,  of  each  man's  claim  to  the  property. 

Bettelheim  claimed  the  elder  title,  and  the  first  ques- 
tion was.  Did  the  forfeiture  proceedings  cut  him  off? 
Sayler  does  not  undertake  to  defend  the  service  of  the 
notice  of  forfeiture.  It  had  no  legal  force,  the  second 
sale  was  a  nullity,  Sayler  has  no  shadow  of  title,  and 
consequently  he  went  out  of  the  case.  The  remaining 
question  was.  What  effect  did  the  tax  proceedings  have 
upon  Bettelheim's  unforfeited  contract  rights?  Sayler 
had  no  interest  in  this  question  or  its  answer.  The 
court  decided  in  favor  of  Brice,  and  Bettelheim  does  not 
complain. 
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Since  Bettelheim  was  the  only  person  who  could  re- 
deem from  the  tax  sale,  Sayler's  tender  to  Brice 
amounted  to  nothing.  It  is  not  now  material  to  Sayler 
whether  the  petition  upon  which  Brice  recovered  was 
based  upon  the  statute  or  conformed  to  the  procedure 
in  equity.  Sayler  was  defeated  on  his  own  pleading 
and  can  not  be  prejudiced  by  Brice's  recovery  from  Bet- 
telheim. 

The  judgment  of  the  district  court  is  affirmed. 


E.  D.  Mikesell,  Appellee,  v.  The  Board  op  County 
Commissioners  of  the  County  of  Wilson,  Ap- 
pellant 

No.  1«.687. 
SYLLABUS    BY   THE    COURT. 

1.  Parole  Law — Constitutionality.  The  "parole  law"  (Laws 
1907,  ch.  178;  Gen.  Stat  1909,  ch.  28,  art.  5),  as  applied  to 
this  case,  is  not  retroactive,  nor  is  it  in  violation  of  article 
1  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  but  is  valid. 

2.  District  Court — Parole  of  Prisoner  Held  for  Nonpayment 
of  Costs,  Where  a  person  convicted  of  violations  of  the  pro- 
hibitory liquor  law  is  sentenced  to  a  term  of  imprisonment 
in  the  county  jail  and  also  a  fine  is  imposed  as  the  penalty, 
and  is  adjudged  to  pay  the  costs  and  to  stand  committed  till 
the  fine  and  costs  are  paid,  and  where  after  the  commitment 
to  jail  the  governor  of  the  state  issues  to  the  prisoner  a  full 
pardon,  so  far  as  he  has  the  power,  but  the  prisoner  is  held 
in  jail  for  nonpayment  of  costs,  the  district  court  may  parole 
the  prisoner  and  six  months  thereafter  may  finally  discharge 
such  prisoner. 

8.  Counties — Liability  for  Costs — Prisoner  Paroled  by  District 
Court.  If  the  prisoner  be  found  insolvent  and  unable  to  pay 
or  give  security  for  the  costs  they  must  be  paid  by  the 
county,  and  the  county  shall  become  liable  therefor  at  the 
expiration  of  one  month  from  such  release  if  such  costs  are 
not  paid  by  the  defendant.  (Laws  1907,  ch.  178,  §  10;  Laws 
1887,  ch.  165,  §5;  Gen.  Stat.  1909,  §§2468,  4878.) 
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Appeal  from  Wilson  district  court;  James  W.  Fin- 
ley,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

Frank  Woodard,  county  attorney,  and  W.  H.  Ed- 
mundson,  deputy  county  attorney,  for  the  appellant. 
E.  D.  Mikesell,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  Mikesell  filed  his  petition  in  the  district 
court  of  Wilson  county,  in  which  he  alleged  the  formal 
facts  requisite  and,  in  substance,  further  alleged  that 
in  August,  1905,  at  which  time  he  was  the  legally  ap- 
pointed, duly  qualified  and  acting  assistant  attorney- 
general  in  and  for  Wilson  county,  and  was  empowered 
to  inform  of  and  prosecute  violations  against  the  pro- 
hibitory liquor  law,  he  filed  in  the  district  court  thereof 
an  information  charging  one  George  Ellis  with  having 
committed  fifty-two  separate  and  distinct  violations 
of  such  law;  that  thereafter  Ellis  was  regularly  tried 
in  that  court  by  a  jury,  and  was  found  guilty  upon  each 
count  of  the  information;  that  thereupon  the  court 
adjudged  that  Ellis  be  confined  in  the  county  jail  for 
1566  days  and  pay  fines  aggregating  $5200,  that  he 
pay  the  costs  of  the  action,  and  stand  committed  to  the 
county  jail  until  the  fines  and  costs  were  paid;  that 
Ellis  was  committed  to  jail  pursuant  to  the  judgment; 
that  in  June,  1906,  the  governor  of  the  state  pardoned 
Ellis  from  the  jail  sentence  and  fines,  but  that  Ellis 
remained  in  jail  on  account  of  the  nonpayment  of  costs 
assessed  against  him  in  the  action ;  that  in  September, 

1907,  he  was  released  by  the  judge  of  the  district  court 
on  parole,  without  being  required  to  pay  the  costs  or 
give  bond  for  the  pa5anent  thereof,  for  the  reason  that 
he  was  insolvent  and  unable  to  pay  the  costs  or  furnish 
security  for  the  payment  thereof;  that  in  September, 

1908,  the  court  granted  to  Ellis  an  absolute  discharge 
from  custody,  without  being  required  to  pay  the  costs 
or  give  bond  to  secure  the  payment  thereof;  that  as  a 
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part  of  the  costs  in  the  action  there  was  taxed  the  sum 
of  $25  on  each  count  on  which  Ellis  was  convicted, 
amounting  in  all  to  $1300,  as  a  fee  to  the  plaintiff  as 
assistant  attorney-general  for  the  prosecution  of  the 
action;  that  more  than  one  month  had  elapsed  since 
Ellis  was  granted  an  absolute  discharge  from  custody^ 
and  that  the  fee  of  $1300  had  not  been  paid  by  Ellis^ 
nor  by  the  board  of  county  commissioners  of  Wilson 
county,  nor  by  any  other  person,  but  remained  due  and 
unpaid.  Judgment  was  prayed  for  in  the  sum  of 
$1300,  with  interest  at  six  per  cent  from  October  1^ 
1908,  and  for  costs.    The  petition  was  verified. 

Thereupon  the  county  attorney  filed  a  motion  to  re- 
quire the  plaintiff  to  make  his  petition  more  specific, 
definite  and  certain,  in  this:  (1)  To  show  by  what 
tribunal,  court  or  person  the  plaintiff  was  appointed 
assistant  attorney-general  as  alleged;  (2)  to  show  au- 
thority to  represent  the  state,  and  if  such  authority 
was  general  or  special;  (3)  to  show  a  copy  of  such 
appointment,  give  the  office,  book  and  page  where  a 
record  of  the  appointment  could  be  found ;  (4)  to  show 
a  copy  of  the  pardon  mentioned  in  the  petition.  This 
motion  was  by  the  court  denied,  and  upon  the  applica- 
tion of  the  county  attorney  additional  time  was  given 
to  plead  to  the  petition. 

Thereafter  the  county  attorney  filed  a  demurrer  to 
the  petition  on  several  grounds,  only  one  of  which  is 
argued,  namely,  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  the  following 
reasons:  (1)  That  Ellis  was  not  released  from  jail  in 
the  manner  provided  in  section  4378  of  the  General 
Statutes  of  1909  (Laws  1887,  ch.  165,  §  5),  and  section 
253  of  the  criminal  code;  (2)  that  chapter  178  of  the 
Laws  of  1907  (Gen.  Stat.  1909,  ch.  28,  art.  5)  is  uncon- 
stitutional and  in  violation  of  section  7  of  article  1  of 
the  state  constitution,  which  vests  the  pardoning  power 
in  the  governor;  also  in  violation  of  section  10  of  article 
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1  of  the  constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts ;  also  in  violation  of  section  1  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States.  This  demurrer  was  overruled,  and,  the  defend- 
ant declining  to  plead  further,  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  amount  claimed. 

As  to  the  motion  to  make  the  petition  more  definite 
and  certain,  it  required  only  that  the  plaintiff  plead 
his  evidence  and  set  forth  a  copy  of  his  written  ap- 
pointment, if  any  he  had.  It  need  hardly  be  said  that 
the  ruling  of  the  court  was  proper  as  to  each  ground. 
The  plaintiff  alleged  what  he  claimed  to  be  the  facts, 
in  plain  and  concise  language  and  without  repetition, 
and  his  cause  of  action  was  not  based  upon  his  appoint- 
ment to  office.  His  appointment  was  merely  incidental. 
Hence  it  was  not  requisite  to. set  forth  a  copy  thereof 
in  his  petition.  His  appointment  was  sufficiently  al- 
leged under  section  110  of  the  code  of  1909,  and  was 
duly  verified  and  could  not  be  controverted  in  this 
action,  if  at  all,  except  by  a  verified  denial.  Indeed, 
it  seems  that  the  validity  of  the  appointment  could 
not  have  been  brought  in  issue  by  any  pleading  or 
motion  whatever  in  this  action.  In  a  very  analogous 
case.  In  re  Gilson,  Petitioner,  34  Kan.  641,  referring 
to  the  appointment  of  an  assistant  attorney-general,  it 
was  said: 

"If  the  legality  of  his  appointment  is  to  be  inquired 
into,  other  proceedings  must  be  instituted.  The  title 
to  his  office  can  not  be  determined  in  this  case." 
(Page  644.) 

(See,  also.  The  State  v.  Bowles,  70  Kan.  821;  The 
State  V.  WiUiams,  61  Kan.  739,  741.) 

The  statute  expressly  authorizes  the  appointment 
of  an  assistant  attorney-general  for  the  prosecution  of 
cases  in  violation  of  the  prohibitory  liquor  law.  The 
plaintiff  assumed  to  act  as  such  assistant  attorney- 
general  in  the  prosecution  of  this  case.    The  court  rec-^ 
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ognized  him  as  such  officer,  and  for  the  purposes  of 
this  case  this  is  sufficient. 

We  pass  to  the  consideration  of  the  demurrer.  It  is 
insisted  that  the  parole  law  (Laws  1907,  ch.  178;  Gen. 
Stat.  1909,  ch.  28,  art.  5)  has  no  application  to  this 
case,  for  the  reason  that  by  the  title  of  the  act  and  its 
provisions  it  applied  only  to  "persons  convicted  of  a 
violation  of  the  criminal  laws  of  this  state,"  and  it  is 
thereby  evident  that  it  was  intended  to  apply  only  to 
persons  sentenced  to  fine  and  imprisonment;  that  at 
the  time  the  district  court  undertook  to  parole  Ellis  he 
had  been  pardoned  by  the  governor  of  the  state,  and 
that  such  pardon  had  relieved  him  of  the  jail  sen- 
tence imposed  upon  him  by  the  court. 

It  may  be  conceded  that  the  pardon  of  the  governor 
had  relieved  Ellis  of  the  fine  and  jail  sentence  im- 
posed upon  him  by  the  judgment,  but  such  pardon 
did  not  and  could  not  discharge  him  from  jail  for  the 
nonpayment  of  costs.  (In  re  Boyd,  Petitioner,  34  Kan. 
570.)  He  was  still  Jawfully  confined  in  jail,  and  he 
was  confined  by  reason  of  being  convicted  of  a  viola- 
tion of  the  criminal  laws  of  the  state,  not  confined  as 
a  punishment,  but  merely  as  "a  means  of  enforcing  the 
legal  obligation  resting  upon  the  defendant  to  pay  the 
costs  which  he  by  his  original  wrongful  act  and  his 
subsequent  acts  has  caused  to  be  made,  and  which  have 
accrued  in  the  prosecution  subsequent  to  the  act  for 
which  he  is  punished,  and  have  accrued,  not  to  the 
public  merely,  but  to  individuals,  and  are  given  to  such 
individuals  as  compensation  for  their  services  per- 
formed in  the  prosecution."  (In  re  Boyd,  Petitioner, 
supra,  syllabus.)  The  judgment  for  costs  against  him 
and  the  order  that  he  be  confined  in  the  county  jail 
until  such  costs  should  be  paid  are  necessary  incidents 
of  his  conviction.  It  is  a  statutory  requirement  that 
such  judgment  and  order  be  made  upon  the  conviction 
of  a  person  for  a  violation  of  the  laws  of  the  state. 
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Prior  to  the  enactment  of  the  parole  law  the  county 
•commissioners  only  had  power  to  discharge  the  con- 
victed person  confined  in  jail  for  the  nonpayment  of 
^osts,  but  the  terms  of  the  parole  law,  as  well  as  the 
title,  clearly  confer  this  authority  upon  the  district 
.and  common  pleas  courts  of  the  state. 

In  the  appellant's  brief  much  stress  is  laid  upon  the 
^expression  used  in  the  syllabus  in  In  re  Ellis,  76  Kan. 
568,  that  "the  board  of  county  commissioners  alone 
has  authority  to  order  the  release  of  a  prisoner  com- 
mitted to  the  county  jail  for  a  failure  to  pay  a  fine  and 
costs."  This  decision,  it  is  true,  was  rendered  two 
or  three  months  after  the  parole  law  took  effect.  But 
no  question  was  pending  in  that  case  under  the  parole 
law,  and  the  attention  of  the  court  was  not  therein 
<^alled  to  the  fact  that  the  parole  law  had  been  adopted. 
The  expression  was  purely  obiter  dictum  in  that  case, 
and  is  not  to  be  regarded  in  any  sense  as  a  construc- 
tion of  the  parole  law.  The  application  of  the  parole 
law  being  now  directly  involved,  it  is  held  applicable 
to  this  case — ^that  is,  this  law  authorizes  the  courts 
•designated  therein  to  parole  persons  convicted  of  a 
violation  of  the  criminal  laws  of  the  state,  sentenced 
to  pay  a  fine  and  to  a  term  of  imprisonment  in  the 
county  jail  and  adjudged  to  pay  the  costs  and  to  be 
confined  in  the  jail  until  the  fine  and  costs  are  paid, 
even  after  a  full  pardon  has  been  granted  by  the  gov- 
pernor,  so  far  as  it  is  within  his  power  to  pardon  the 
convicted  person,  and  the  convicted  person  is  held  in 
jail  for  the  nonpayment  of  costs  only. 

Ellis  was  convicted  and  sentenced  before  the  enact- 
ment of  the  parole  law,  and  it  is  contended  that  that 
law,  so  far  as  it  attempts  to  affect  the  liability  of  Wil- 
son county  for  costs  growing  out  of  the  prosecution  of 
Ellis,  violates  article  1  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  is  retrospect- 
ive, null  and  void ;  that  it  attempts  to  create  and  impose 
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on  Wilson  county  a  liability  that  did  not  exist  at  the 
time  of  the  arrest  and  conviction  of  Ellis.  The  parole 
law,  so  far  as  it  affects  this  case,  is  simply  remedial. 
At  the  time  of  the  conviction  of  Ellis,  Wilson  county 
was  morally  bound  at  least  to  pay  the  costs  of  his. 
prosecution,  if  they  could  not  be  recovered  from  him. 
This  moral  obligation  by  the  then  existing  law  would 
become  a  legal  obligation  whenever  the  commissioners, 
of  the  county  saw  fit  to  discharge  him,  if,  as  is  pre- 
sumable, he  should  remain  unable  to  discharge  the- 
obligation  himself.  If  he  should  not  become  able  to 
pay  the  costs,  it  is  not  to  be  presumed  that  the  county 
commissioners  of  the  county  would  keep  him  in  the 
jail  for  his  whole  lifetime  because  he  did  not  do  what 
he  was  unable  to  do.  Upon  the  enactment  of  the- 
parole  law,  and  the  discharge  of  Ellis  by  the  district 
court  thereunder,  the  moral  obligation  of  the  county 
became  a  legal  obligation.  The  law  is  not  invalid  for 
the  reason  that  it  is  retrospective  or  in  violation  of 
the  constitution  of  the  state  or  of  the  United  States. 
{Comm'rs  of  Sedgwick  Co.  v.  Bunker,  16  Kan.  498; 
Board  of  Education  v.  The  State,  64  Kan.  6.) 

Authority  has  existed  in  the  boards  of  county  com- 
miiJsioners  to  discharge  from  jail  persons  confined- 
therein  for  nonpayment  of  fines  and  costs  ever  since 
1862.  The  parole  law  also  authorized  certain  courts 
to  make  such  discharge  after  six  months'  parole.  Such 
discharge  is  in  no  sense  a  pardon  of  the  crime,  nor 
does  it  discharge  the  obligation  of  the  prisoner  to  pay 
the  costs,  but  on  the  contrary  expressly  provides  for 
the  collection  of  the  costs  by  execution. 

It  is  contended  that  this  action  can  not  be  sustained 
for  the  reason  that  the  act  fixes  no  time  when  the 
claim  for  costs  shall  accrue.  When  the  person  dis- 
charged is  found  unable  to  pay  or  secure  the  payment 
of  costs,  the  provision  is  that  "the  costs  shall  be  paid' 
by  the  state  or  county  as  in  other  cases."  (Laws  1907, 
ch.  178,  §10;  Gen.  Stat.  1909,  §2468.)     Plainly  this. 
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means  other  cases  provided  by  law,  namely,  the  provi- 
sions compiled  in  section  4378  of  the  General  Statutes 
of  1909  (Laws  1887,  ch.  165,  §  5)  and  section  253  of 
the  criminal  code. 

The  petition  states  a  cause  of  action,  and  upon  the 
overruling  of  the  demurrer  thereto,  and  the  refusal  of 
the  defendant  to  plead,  judgment  against  the  defend- 
ant followed  as  a  matter  of  course,  without  evidence. 
We  find  no  error  in  the  proceedings,  and  the  judgment 
is  affirmed. 


L.  H.  Sheppard,  AppeUee,  v.  The  Wichita  Ice  and 
Cold  Storage  Company,  Appellant 

No.  16.588. 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  Supreme  Court — Verdict  and  Evidence — Judicial 
Notice — Physical  Facts  Demonstrating  that  Evidence  is  False. 
Where  there  is  some  evidence  tending  to  support  a  verdict,  to 
justify  an  appellate  court  in  overturning  it  on  the  ground  that 
it  is  contradicted  by  the  settled  and  unquestioned  laws  of  na- 
ture or  by  some  established  principle  of  mathematics,  me- 
chanics, physics  or  the  like,  the  undisputed  physical  facts 
must  demonstrate  beyond  any  reasonable  doubt  that  the  evi- 
dence is  false  and  that  the  verdict  is  without  support  in  fact 
or  law. 

2.  Personal  Injuries — Verdict  and  Evidence,  The  evidence  in 
this  case  examined,  and  held,  that  the  physical  facts  are  not 
shown  to  be  such  as  to  authorize  the  court  to  say  that  the 
story  told  by  the  plaintiff's  witnesses  is  false  or  untrue. 

Appeal  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.    Opinion  filed  May  7,  1910.    Affirmed. 

W.  E.  Stanley,  R,  R.  Vermilion,  and  Earle  W.  Evans, 
for  the  appellant. 

C  T.  Ferguson,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  plaintiff  sued  to  recover  damagea 
for  injuries  caused  by  his  falling  into  an  open  tank  of 
hot  water  while  in  the  defendant's  employ.  The  jury 
awarded  him  damages  in  the  sum  of  $2000.  The  de- 
fendant appeals. 

The  defense  was  contributory  negligence.  The  plain- 
tiff had  been  in  the  ^nploy  of  the  defendant  five  and 
one-half  days.  He  had  only  been  at  work  in  and  about 
the  room  where  the  accident  occurred  half  a  day.  The 
room  was  undergoing  repairs,  and  the  floor  was  being 
taken  up  and  the  plaintiff  was  engaged  in  carrying  out 
the  lumber.  The  defendant  sought  to  show  that  the 
room  was  so  light  that  the  plaintiff  should  have  seen 
the  tank  before  he  stepped  into  it.  The  evidence  shows 
that  there  were  two  skylights  in  the  roof  over  the  room, 
each  six  feet  long  and  three  feet  wide ;  that  there  were 
several  doors  and  windows,  including  two  windows  in 
the  north  about  eighteen  or  twenty  feet  away,  and  an 
opening  in  the  north  wall  seven  feet  by  four  feet,  dis- 
tant about  twelve  feet  from  the  tank.  In  addition,  the 
floor  between  the  opening  and  the  tank  had  been  taken 
up.  The  plaintiff  testified  that  at  the  time  of  the  acci- 
dent he  was  looking  on  the  floor  for  a  pinch  bar,  and 
was  feeling  along  with  one  hand  trying  to  find  it  j- that 
it  was  so  dark  where  he  was  that  he  did  not  see  the 
tank  and  walked  into  it.  He  also  testified  that  a  pile  of 
lumber  on  the  floor  obstructed  to  some  extent  the  light 
from  a  door  back  of  him,  and  that  the  skylights  were 
obscured  by  dirt  and  smoke.  He  was  corroborated  by 
a  witness  who  was  present  and  testified  that  it  was 
dark  near  the  tank,  from  which  there  was  a  weak 
vapor  of  steam  escaping  at  the  time.  There  was  also 
testimony  that  another  tank,  called  the  "brine  tank," 
had  been  raised  about  four  feet  from  the  floor  on  ac- 
count of  the  repairs  which  were  being  made,  and  that 
this  tended  to  shut  off  a  part  at  least  of  the  light  from 
the  windows  and  openings. 
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There  is  only  one  proposition  argued  in  the  briefs 
which  is,  that  the  testimony  of  the  plaintiff's  witnesses 
is  not  to  be  credited  or  given  any  weight  whatever  be- 
cause of  the  physical  facts;  that  the  size  of  the  room 
and  the  number  of  doors  and  openings  from  which 
light  was  admitted  being  conceded,  it  is  physically  im- 
possible that  the  testimony  of  the  plaintiflfs  witnesses 
can  be  true. 

It  is  said  in  the  defendant's  brief  that  "before  this 
verdict  can  be  sustained  this  court  must  feel  satisfied 
that,  notwithstanding  all  the  windows  and  openings,  it 
was  so  dark  about  the  vat  that  the  plaintiff  could  not 
see  his  danger."  We  do  not  so  understand  the  law  or 
the  functions  and  authority  of  the  -court.  We  may  have 
grave  doubts  whether  it  was  so  dark  about  the  vat  as 
to  prevent  the  plaintiff  from  seeing  his  danger.  The 
jury  have  said  that  it  was.  The  question  for  us  to  de- 
termine is  whether  there  is  legal  evidence  in  the  record 
to  support  this  finding.  The  defendant  urges  that  in 
order  to  sustain  the  verdict  the  court  would  be  required 
to  ignore  the  evidence  of  its  own  senses  and  its  own 
experience  in  like  matters.  The  question  is  squarely 
presented,  therefore,  whether  the  physical  facts  in  this 
case  are  such  that  we  can  say  there  is  no  legal  evidence 
to  support  the  verdict.  A  similar  contention  was  raised 
in  the  "wool  case"  {Insurance  Office  v.  Woolen-mill 
Co.,  72  Kan.  41),  where  the  court  declined  to  disturb 
the  verdict  of  a  jury  far  more  at  variance  with  the  un- 
disputed facts  and  well-known  laws  of  nature  than  is 
the  verdict  here.  It  was  urged  again,  but  unsuccess- 
fully, upon  another  state  of  facts  and  circumstances  in 
the  recent  case  of  Smith  v.  Railway  Co.,  ante,  p.  136. 

Appellate  courts  do  not  hesitate  to  reverse  a  judg- 
ment where  a  principle  of  law  judicially  known  to  the 
court  requires  it,  notwithstanding  the  trial  court  may 
not  have  taken  judicial  notice  thereof.  It  is  equally 
clear  that  appellate  courts  will  take  judicial  notice  of 
the  unquestioned  laws  of  nature,  of  the  laws  of  mathe- 
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matics  and  of  physics;  and  where  the  trial  court  has 
refused  to  recognize  them,  and  has  approved  a  verdict 
supported  by  some  evidence,  but  so  far  at  variance 
with  the  undisputed  physical  facts  as  to  demonstrate 
that  the  evidence  is  false  and  the  verdict  unjust,  it  be- 
comes the  duty  of  the  appellate  court  to  reverse  the 
judgment.  Speaking  of  the  duty  of  an  appellate  court 
in  this  respect,  Mr.  Elliott,  in  his  work  on  Evidence, 
says: 

"Even  though  it  may  not  be  authorized  to  weigh  evi- 
dence and  pass  upon  the  facts,  it  may,  and  should,  so 
use  its  judicial  knowledge  as  to  bring  about  justice. 
Thus,  there  are  often  undisputed  physical  facts  clearly 
shown  in  evidence,  ,and  by  applying  to  them  a  well- 
known  law  of  nature,  of  mathematics,  or  the  like,  it  is 
demonstrated  beyond  controversy  that  the  verdict  or 
finding  is  based  upon  what  is  untrue  and  can  not  be 
true.  In  such  cases  it  is  very  generally  held  that  the 
appellate  court  should  take  judicial  notice  of  the  law  of 
nature  or  mathematics  or  quality  of  matter,  or  what- 
ever it  may  be  that  rules  the  case,  and  apply  it  as  the 
trial  court  should  have  done."     (1  Ell.  Ev.  §  39.) 

This  principle  was  recognized  by  the  court  in  Young 
V.  Railway  Co.,  57  Kan.  144,  where  the  plaintiff,  who 
was  injured  at  a  railroad  crossing,  testified  that  when 
within  a  distance  of  a  hundred  feet  from  the  crossing 
she  looked  and  listened  for  the  train,  and  then  stopped 
again  and  looked  and  listened,  but  did  not  see  the  train 
until  she  was  struck.  It  was  held  that  her  testimony 
was  self -contradictory,  because  if  she  had  looked  she 
must  have  seen  the  train,  for  it  was  in  plain  view. 
Again,  upon  the  same  principle,  in  Railroad  Co.  v.  Hol- 
land, 60  Kan.  209,  a  judgment  for  the  plaintiff  was  re- 
versed with  directions  to  enter  judgment  for  the  de- 
fendant. That  was  a  crossing  case,  and  the  plaintiff 
testified.that  she  looked  and  listened  but  did  not  see  the 
train.  The  jury  made  a  finding  that  she  was  not  negli- 
gent. The  finding  was  held  to  be  "little  less  than  ab- 
surd" (p.  212),  because  her  evidence  was  in  plain  con- 
tradiction of  the  physical  facts.     The  same  doctrine 
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has  frequently  been  recognized  and  followed  by  other 
courts.  {Lake  Erie  and  Western  Railroad  Company  v. 
Stick,  148  Ind.  449;  Cleveland,  etc.,  R.  Co.  v.  Berry, 
152  Ind.  607 ;  Bomscheuer  v.  Traction  Co.,  198  Pa.  St. 
332;  Payne  v.  C.  &  A.  R.  R.  Co.,  136  Mo.  562;  Hudson 
V.  R.  W.  &  0.  R.  R.  Co.,  145  N.  Y.  408;  MedcaXf  v. 
St.  Pavl  City  Ry.  Co.,  82  Minn.  18;  Hunter  v.  N.  Y.,  O. 
&  W.  R.  R.  Co.,  116  N.  Y.  615.) 

In  the  case  last  cited  the  plaintiff,  who  was  a  brake- 
inan,  was  injured  by  striking  his  head  against  an  arch 
of  a  tunnel.  The  car  upon  which  he  was  riding  was 
identified  and  its  height  above  the  rails  and  the  height 
of  the  arch  in  the  tunnel  established  by  the  plaintilFs 
evidence,  so  that  it  was  undisputed  that  the  space  be- 
tween the  top  of  the  car  and  the  arch  of  the  tunnel  was 
four  feet  and  seven  inches.  He  testified  that  at  the 
time  he  received  the  injury  he  was  sitting  down  on  the 
top  of  the  box  car.  There  was  a  cut  or  gash  on  his 
forehead,  and  it  was  undisputed  that  in  order  to  have 

received  the  blow  at  that  point  his  head  must  have  been 
at  least  four  feet  eight  inches  above  the  top  of  the  car. 
The  trial  judge  submitted  to  the  jury  the  question  of 
the  possibility  of  the  accident  happening  in  this  way, 
sa3nng:  "If  the  plaintiff  was  sitting  down,  it  is  for  you 
to  say  whether  his  head  would  reach  to  that  height." 

(Page  621.)    In  the  opinion  it  was  said: 

"Courts  are  not  bound  to  take  judicial  notice  of  mat- 
ters of  fact.  Whether  they  will  do  so  or  not  depends  on 
the  nature  of  the  subject,  the  issue  involved  and  the 
apparent  justice  of  the  case. 

"The  rule  that  permits  a  court  to  do  so  is  of  .prac- 
tical value  in  the  law  of  appeal,  where  the  evidence  is 
clearly  insufficient  to  support  the  judgment.  In  such 
case  judicial  notice  may  be  taken  of  facts  which  are  a 
part  of  the  general  knowledge  of  the  country,  and 
which  are  generally  known  and  have  been  duly  authen- 
ticated in  repositories  of  facts  open  to  all,  and  espe- 
cially so  of  facts  of  official,  scientific  or  historical  char- 
^ter."   (Page  621.) 

There  was  no  evidence  showing  the  height  of  the 

38— 82  KAN. 
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plaintiff,  but  the  court  took  judicial  notice  that  the 
average  height  of  man  is  less  than  six  feet,  that  the 
average  length  of  the  body  from  the  lower  end  of  the 
spine  to  the  top  of  the  head  is  less  than  thirty-six 
inches,  and  came  to  the  conclusion  that  a  man  whose 
forehead  would  be  four  feet  seven  inches  above  the 
seat  upon  which  he  was  sitting  must  be  at  least  nine 
feet  high ;  and,  since  history  affords  no  instance  of  man 
attaining  such  height,  the  court  took  judicial  notice  of 
the  fact  that  a  man  could  not  strike  his  head  under 
those  circumstances,  and  reversed  the  judgment. 

In  the  case  at  bar  the  undisputed  physical  conditions 
surrounding  the  plaintiff  at  the  time  he  received  his 
injuries  furnished  a  strong  argument  against  the  credi- 
bility of  his  testimony,  but  this  is  as  far  as  the  record 
authorizes  us  to  go.  Where  there  is  some  evidence 
tending  to  support  a  verdict,  to  justify  an  appellate 
court  in  overturning  it  on  the  ground  that  it  is  con- 
tradicted by  the  settled  and  unquestioned  laws  of  na- 
ture or  by  some  established  principle  of  mathematics, 
mechanics,  physics  or  the  like,  the  undisputed  physical 
facts  must  demonstrate  beyond  any  reasonable  doubt 
that  the  evidence  is  false  and  that  the  verdict  is  with- 
out support  in  fact  or  law.  To  justify  such  a  conclu- 
sion in  this  case  would  require  information  on  a  num- 
ber of  matters  of  more  or  less  importance  concerning 
which  the  record  is  silent.  For  instance,  we  have  in- 
formation as  to  the  number  of  windows,  doors  and 
openings,  and  their  size,  but  the  dimensions  of  the  room 
are  not  stated,  although  the  abstract  contains  a  blue 
print  from  which,  if  it  be  drawn  to  a  scale,  we  may 
assume  that  the  building  was  thirty-two  feet  square. 
There  are  no  directions  marked  on  the  plat,  but,  as- 
suming that  the  top  of  the  map  is  north,  the  ice  room, 
which  is  sixteen  feet  square,  is  in  the  northeast  comer 
of  the  building.  The  room  in  which  the  accident  oc- 
curred is  sixteen  feet  east  and  west  by  thirty-two  feet 
north  and  south,  with  an  "U'  extension  on  the  south 
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and  east  sixteen  feet  square.  There  are  no  windows 
in  the  south,  one  window  and  one  door  on  the  west,  and 
two  doors  on  the  east  side  of  the  **L"  extension.  In 
that  part  of  the  room  where  the  dip  tank  appears  to 
be  located  the  openings  are  in  the  north,  and  consist  of 
two  windows  and  an  opening  in  the  wall  seven  feet  by 
four  feet.  The  plat  shows  four  tanks  in  addition  to  the  ^ 
one  in  which  the  plaintiff  was  injured,  or  two  tanks 
extending  across  the  room;  it  is  impossible  to  tell 
which.  Nor  is  it  possible  to  tell  from  the  plat  either  the 
location  or  dimensions  of  the  brine  tank,  which  was 
raised  up  about  four  feet  and  which  the  plaintiff 
claimed  obstructed  the  light.  It  is  stated  in  the  brief 
that  this  tank  is  east  of  the  ice  room,  with  a  passage 
between  them,  but  if  we  are  correct  in  our  assumption 
as  to  the  directions  on  the  map  it  would  be  a  physical 
impossibility  for  it  to  be  located  east  of  the  ice  room. 
Again,  we  know  from  the  record  that  the  accident 
occurred  just  after  the  noon  hour,  January  17,  but 
whether  it  was  a  bright,  clear  day  or  a  dark,  gloomy 
one  we  are  not  advised.  In  answer  to  special  ques- 
tions, the  jury  found  that  the  doors,  windows,  sky- 
lights and  other  openings  in  the  room  where  the  hot 
water  vat  was  located  did  not  admit  sufficient  light  to 
enable  the  plaintiff  to  see  it.  The  vat  itself  appears  to 
have  been  in  the  main  room,  immediately  north  of  the 
angle  formed  by  the  southwest  comer  of  the  ice  room. 
The  vat  was  level  with  the  floor;  it  was  three  feet  long 
and  twenty  inches  wide,  and  there  was  a  slight  mist  or 
vapor  of  steam  rising  from  it.  It  is  reasonable  to  sup- 
pose that  the  brine  tank,  which  was  raised  up  about 
four  feet,  cast  some  shadow  on  the  floor,  just  as  a  table, 
desk  or  any  solid  article  of  furniture  will  do  in  an  ordi- 
nary room.  With  no  information  as  to  the  size  or  di- 
mensions of  this  tank,  or  its  location  with  respect  to 
any  particular  door  or  window,  we  are  unable  to  say 
that  the  story  told  by  the  plaintiff's  witnesses  is  either 
improbable  or  untrue. 

The  judgment  is  therefore  affirmed. 
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U.  S.  Wolfe,  Appellee,  v.  The  Board  of  County  Com- 

MISSIONERS  OF  THE  COUNTY  OF  LVON,  Appellant 

No.  16.689. 

SYLLABUS  BY  THB  COURT. 

1.  Clerk  op  the  District  Court — Fees  and  Salary.    Under  the 
'      provision  of  section  3030  of  the  General   Statutes  of  1901 

(Laws  1899,  ch.  141,  §  1),  a  clerk  of  the  district  court  in  a 
county  having^  a  population  of  more  than  20,000  and  not  more 
than  30,000  is  ^ititled  to  receive  all  the  fees  of  his  office 
charged  and  collected  for  services  r^idered  by  him,  if  such 
fees  do  not  exceed  the  amount  of  $1400  per  annum;  if  they 
do  exceed  that  amount,  then  he  is  entitled  to  receive  one-half 
of  the  additional  fees  charged  for  services  rendered  by  him. 

2.  Fees  Collected  by  Successor.     In  such  a  county  the 

clerk  retired  from  office  at  the  expiration  of  his  term.  He 
had  received  the  sum  of  $1400  per  annum  during  the  time  he 
was  in  office.  He  left  a  large  amount  of  fees  charged  upon 
the  books  of  his  office  for  services  rendered  by  him.  These 
fees  were  collected  by  his  successor  from  time  to  time,  and 
paid  to  the  county  treasurer.  Held,  that  one-half  of  such  fees 
belong  to  the  retiring  clerk  and  one-half  thereof  to  the  county. 

Appeal  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

W.  C.  Harris,  and  O.  S.  Sarrmel,  for  the  appellant. 
L.  B.  Kellogg,  W,  L.  Huggins,  and  C.  M.  Kellogg,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  an  action  against  the  board  of 
county  commissioners  of  Lyon  county,  commenced  by  a 
former  clerk  of  the  district  court  to  collect  fees  claimed 
to  be  due  him  for  services  rendered  while  in  office,  but 
collected  by  his  successor.  The  action  was  tried  in  the 
district  court  of  that  county,  where  judgment  was  ren- 
dered in  favor  of  the  plaintiff,  and  the  county  has  ap- 
pealed to  this  court. 

The  plaintiff  claims  that  all  back  fees  collected  by  his 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  517 

Wolfe  V.  Lyon  County. 

successor  belong  to  him,  while  the  county  claims  that 
he  is  entitled  to  only  one-half  thereof.  The  question  in- 
volves an  interpretation  of  the  statute  relating  to  fees 
and  salaries,  being  section  3030  of  the  General  Statutes 
of  1901  (Laws  1899,  ch.  141,  §  1),  which  reads: 

"The  clerk  of  the  district  court  in  the  respective  coun- 
ties of  this  state  shall  charge,  as  full  compensation  for 
their  services  as  required  by  law  to  be  performed  by 
clerks  of  the  district  court,  the  fees  as  hereinafter  pro- 
vided: 

For  filing  each  paper,  five  cents $0.05 

Docketing  each  action  on  appearance  docket,  or  execution 

docket,  each,  fifteen  cents 16 

[Here  follows  a  list  of  the  specific  fees  the  clerk  is 
allowed  to  charge  and  collect.] 

"Provided,  further,  that  the  clerk  of  the  district 
court  in  counties  having  the  following  population  may 
retain  all  fees  collected  as  hereinafter  specified :  .  .  . 
In  counties  having  a  population  of  more  than  25,000 
and  not  more  than  30,000,  per  annum,  $1400 ;  .  .  . 
and  if  in  any  year  the  fees  collected  shall  be  more  than 
the  sums  above  specified  .  .  .  the  said  district 
clerks  shall  pay  to  the  county  treasurer  .  .  .  one- 
half  of  such  excess,  when  collected,  taking  duplicate 
receipts  therefor,  one  of  which  they  shall  file  with  the 
county  clerk ;  and  such  money  shall  become  part  of  the 
general  fund  of  the  county." 

It  is  conceded  that  the  population  of  Lyon  county  is 
such  that  this  statute  applies  to  it.  The  money  in  con- 
troversy represents  the  fees  earned  by  the  plaintiff 
while  he  was  in  office  and  by  him  charged  upon  the 
books  of  his  office.  His  successor  in  oflSce  collected  it 
and  deposited  it  with  the  county  treasurer;  a  small 
sum  was  paid  to  the  county  clerk. 

It  seems  clear  that  the  fees  and  salary  law  intended 
that  the  clerk  should  receive  all  the  fees  of  his  office  if 
they  did  not  exceed  the  sum  of  $1400  per  annum ;  and, 
if  they  did  exceed  that  sum,  that  he  should  receive,  in 
addition  to  the  sum  of  $1400  per  annum,  one-half  of  all 
other  fees  earned  by  him.  The  plaintiff  received  the 
sum  of  $1400  per  annum  while  he  was  in  oflSce,  and  the 
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fees  in  controversy  are  in  excess  of  that  amount.  He 
is  therefore  entitled  to  only  one-half  of  such  fees.  The 
remainder  belongs  to  the  county. 

We  are  unable  to  concur  in  the  conclusion  reached  by 
the  district  court.  Its  judgment  is  reversed,  with  direc- 
tion to  divide  the  fund  in  controversy  between  the  plain- 
tiff and  the  county,  equally,  taxing  the  costs  to  the 
plaintiff. 


Charles  B.  Hulsman,  Appellant,  v.  Jennie  Deal, 
Appellee. 

No.  16,641. 
SYLLABUS  BY  THE  COURT. 

Taxation— /Redemption  from  Tax  Sale — Minor — Limitation  of 
Actions,  The  right  of  a  person,  given  by  statute,  to  redeem 
his  land  from  a  sale  for  taxes  during  the  period  of  his  mi- 
nority and  for  one  year  thereafter  is  not  hindered  by  the 
provisions  of  another  statute  which  requires  that  a  suit  to 
avoid  a  sale  or  conveyance  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid  or  the  land  redeemed,  shall  be  com- 
menced within  five  years  from  the  time  of  recording  the  tax 
deed. 

Appeal  from  Finney  district  court;  William  H* 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Re- 
versed. 

O.  H.  Foster,  Edgar  Foster,  and  Fred  J.  Evans,  for 
the  appellant. 

Albert  Hoskinson,  and  R.  W.  Hoskinson,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  The  question  to  be  decided  arises  upon 
the  right  of  a  person  to  redeem  his  real  estate  from  a 
sale  and  conveyance  for  taxes  more  than  five  years 
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after  the  tax  deed  had  been  recorded,  but  within  one 
year  after  attaining  the  age  of  twenty-one  years. 

The  plaintiff  became  the  owner  of  the  land  on  June 
30,  1894.  He  was  then  a  minor.  He  became  twenty- 
one  years  of  age  on  October  10,  1906.  The  defendant 
claims  to  own  and  is  in  possession  of  the  land  under  a 
tax  deed  dated  June  22,  1900,  for  the  delinquent  taxes 
of  1893.  On  September  24,  1907,  the  plaintiff  tendered 
to  the  county  treasurer  a  sufficient  sum  for  the  redemp- 
tion of  the  land  from  the  tax  sale  and  conveyance,  as 
provided  by  law.  (Laws  1893,  ch.  110,  §  2;  Gen.  Stat. 
1909,  §  9465.)  This  tender  was  refused.  He  filed  his 
petition  October  7,  1907,  alleging  these  facts  and  in- 
cluding other  allegations  necessary  in  an  action  of 
ejectment.  The  defendant  demurred  to  the  petition. 
The  demurrer  was  sustained,  and  the  plaintiff  appeals. 
The  reason  for  the  decision  is  thus  stated  in  the  judg- 
ment: 

"And  the  court  .  .  .  sustained  said  demurrer  for 
the  reason  that  the  petition  shows  upon  its  face  that 
the  tax  deed  under  which  the  defendant  claims  has 
been  of  record  for  more  than  five  years  prior  to  the 
commencement  of  this  action,  and  for  more  than  five 
years  prior  to  the  making  of  the  tender  plead  by  the 
plaintiff  in  this  action,  and  because  no  action  was  com- 
menced or  tender  made  prior  to  the  expiration  of  five 
years  from  the  recording  of  the  deed." 

The  plaintiff  bases  his  right  to  redeem  upon  the  stat- 
ute providing  that  "the  lands  of  minors  .  .  .  may 
be  redeemed  at  any  time  before  such  minor  becomes  of 
age,  and  during  one  year  thereafter."  (Laws  1876,  ch. 
34,  §128;  Gen.  Stat.  1909,  §9466.)  This  case  falls 
clearly  within  the  terms  of  this  statute,  but  it  is  claimed 
that  section  141  of  the  tax  law  is  a  limitation  upon  the 
minor's  right  of  redemption.    This  section  reads : 

"Any  suit  or  proceeding  against  the  tax  purchaser, 
his  heirs  or  assigns,  for  the  recovery  of  lands  sold  for 
taxes,  or  to  defeat  or  avoid  a  sale  or  conveyance  of 
lands  for  taxes,  except  in  cases  where  the  taxes  have 
been  paid  or  the  land  redeemed  as  provided  by  law, 
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shall  be  commenced  within  five  years  from  the  time  of 
recording  the  tax  deed,  and  not  thereafter."  (Laws 
1876,  ch.  34,  §  141;  Gen.  Stat.  1909,  §  9483.) 

While  these  sections  must  be  read  together,  being 
parts  of  the  same  chapter  and  relating  to  the  same 
subject,  full  effect  should  be  given  to  the  provisions  of 
each,  if  not  inconsistent  or  contradictory.  It  will  be 
noticed  that  from  the  limitation  in  the  last  section 
quoted  cases  are  excepted  where  the  taxes  have  been 
paid  or  the  land  redeemed  as  provided  by  law.  In  cases 
other  than  those  excepted  the  five-year  limitation  ap- 
plies; in  the  excepted  cases  it  does  not.  Therefore  a 
minor  may  redeem  his  land  during  his  minority  and  for 
one  year  afterward.  No  conflict  is  perceived  in  these 
provisions. 

It  is  insisted,  however,  that  this  court  has  held  other- 
wise. The  cases  of  Cartwright  v.  Korman,  45  Kan.  515, 
and  Goodman  v.  Wilson,  54  Kan.  709,  are  cited  in  sup- 
port of  this  contention.  In  the  first  of  these  cases  the 
question  related  to  the  redemption  of  the  land  of  an 
insane  person,  and  it  was  held  that  section  17  of  the 
civil  code  (Gen.  Stat.  1901,  §  4445)  did  not  enlarge  the 
five-year  limitation  provided  in  the  tax  law.  In  the 
opinion,  after  quoting  section  141  of  the  tax  law,  it  was 
said: 

"The  limitation  begins  to  run. immediately  upon  the 
recording  of  the  tax  deed,  and  against  all  persons,  ex- 
cept in  such  cases  and  against  such  persons  as  are  ex- 
pressly excepted  from  its  operation.  The  only  excep- 
tion provided  is  where  the  taxes  have  been  paid  or  the 
lots  redeemed  as  provided  by  law.  ...  It  has  been 
determined  that  it  [§  141]  is  complete  in  itself,  except 
so  far  as  it  is  modified  by  other  provisions  of  the  tax 
law."     (Page  517.) 

Thus  the  force  of  the  exceptions  was  clearly  recog- 
nized. In  Goodman  v.  Wilson,  54  Kan.  709,  the  opinion 
discussed  the  right  of  minors  to  redeem  from  tax  sales, 
and  decided  that  section  141  of  the  tax  law  is  not  modi- 
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fied  or  limited  by  the  code  provision  before  referred  to. 
The  person  in  whose  right  redemption  was  there  sought 
had  become  of  age  more  than  one  year  before  the  suit 
was  commenced.  His  case  was  therefore  not  within 
the  exception  of  the  statute,  and  the  time  could  not  be 
extended  by  the  two-year  period  for  commencing  ac- 
tions after  disability  is  removed,  as  provided  in  the 
code. 

In  the  argument  reference  was  made  to  Douglass  v. 
Lowell,  55  Kan.  574,  but  in  that  decision  effect  was 
given  to  the  exception  in  favor  of  minors.  Language  in 
the  opinion  not  necessary  to  the  decision,  which  it  is 
claimed  imports  a  different  conclusion,  has  been,  it 
seems,  erroneously  construed  to  limit  the  right  of  re- 
demption expressly  given  to  minors  by  the  statute. 

The  plaintiff,  having  tendered  the  amount  due  for 
taxes  within  the  time  allowed  therefor,  must  be  con- 
sidered as  having  redeemed  the  land  under  the  provi- 
sions of  the  statute  first  quoted. 

Another  contention  of  the  defendant  is  that  the  plain- 
tiff, in  order  to  state  a  cause  of  action,  ought  to  have 
alleged  that  the  land  was  not  necessary  for  the  pay- 
ment of  the  debts  of  his  parents,  through  whom  he  de- 
rived title  by  inheritance.  This  contention  is  without 
merit.    The  petition  stated  a  cause  of  action. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer. 
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MiLEY  Hawkins,  Appellant,  v.  E.  C.  Windhorst, 
AppeUee. 

No.  16,646. 
SYLLABUS  BY  THE  COURT. 

Negotiable  Instruments  —  Consideration — Mutvul  Promises — 
Bank  Check  Given  by  a  Purchaser — Refusal  to  Accept  De- 
livery. The  mutual  and  concurrent  promises  of  parties  in  the 
sale  and  purchase  of  cattle,  wherein  a  check  is  given  by  the 
purchaser  as  a  partial  payment  for  the  cattle  sold,  constitute 
sufficient  consideration  for  the  check;  and  when  an  action  is 
brought  by  the  payee  against  the  drawer  on  the  protested 
check  the  drawer  can  not  defend  on  the  ground  that  no  cattle 
were  received  by  the  purchaser,  when  it  appears  that  the  cattle 
were  tendered  to  him  and  that  the  nondelivery  of  them  was 
due  to  the  failure  of  the  purchaser  to  perform  his  part  of  the 
agreement. 

Appeal  from  Edwards  district  court;  Charles  E. 
LOBDELL,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

F.  Dumont  Smith,  and  A.  C.  Dyer,  for  the  appellant. 

G.  Polk  Cline,  and  W.  G.  FairchUd,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  Miley 
Hawkins  to  recover  from  E.  C.  Windhorst  the  proceeds 
of  a  bank  check  drawn  upon  her  account  by  her  hus- 
band, Fred  Windhorst.  There  is  testimony  to  the  effect 
that  Fred  Windhorst  purchased  ninety-two  head  of 
cattle  from  Hawkins,  and  as  part  payment  gave  the 
check  in  suit  to  Hawkins;  that  the  cattle  were  taken 
to  Windhorst's,  in  accordance  with  the  agreement,  but 
he  declined  to  receive  them,  and,  the  check  having  been 
received  and  protested,  this  action  was  brought.  It 
appeared  in  the  trial  that  Fred  Windhorst  had  acted  as 
agent  of  his  wife  in  business  transactions,  including 
the  issuance  of  checks,  but  to  what  extent  and  for  what 
purposes  were  matters  of  dispute.  The  scope  of  the 
agency  of  Fred  Windhorst  and  the  means  of  establish- 
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ing  it  were  matters  of  contention  at  the  first  trial,  and 
the  judgment  then  rendered  was  reversed  because  of 
rulings  rejecting  evidence  which  tended  to  show  that 
he  was  the  agent  of  his  wife,  with  authority  to  sign 
her  name  to  a  check  on  her  account.  (Hawkins  v. 
Windhorst,  77  Kan.  674.)  On  the  second  trial  evidence 
was  received  tending  to  show  that  Fred  Windhorst 
acted  for  his  wife  in  banking  matters,  that  he  de- 
posited money  in  the  bank  in  her  name  and  drew 
checks  against  the  account  which  were  sometimes 
signed  "E.  C.  Windhorst,  by  Fred  Windhorst,"  and 
sometimes  signed  with  his  name  alone.  But  checks 
signed  either  way  were  accepted  by  the  bank  and  paid 
from  her  deposit  and  charged  to  her  account.  This 
course  of  dealing  was  known  to  Hawkins  at  the  time 
the  transaction  was  had  and  the  check  delivered  to  him 
on  the  contract.  He  states  that  he  carried  out  his  part 
of  the  agreement  on  which  the  check  was  paid  by  tak- 
ing the  cattle  over  to  Windhorst  and  offering  to  deliver 
them  to  him.  At  the  close  of  the  testimony  the  court 
instructed  the  jury,  and  the  following  constitutes  the 
entire  charge,  the  last  paragraph  of  which  is  the  sub- 
ject of  complaint : 

"For  plaintiff  to  recover  in  this  case  he  must  prove 
to  your  satisfaction,  by  a  preponderance  of  the  evi- 
dence, that  Mr.  Fred  Windhorst  had  authority  to  check 
on  his  wife's  account  for  his  own  transactions ;  second, 
that  he  gave  this  check  in  question  for  a  valuable  con- 
sideration. 

"If  he  has  proven  both  of  these  facts  your  verdict 
should  be  for  the  plaintiff,  for  the  sum  of  the  check, 
with  interest  at  the  rate  of  6  per  cent  from  its  date. 

"If  you  believe  from  the  evidence  that  the  check  in 
question  was  given  as  a  part  of  the  purchase  price  of 
the  cattle,  which  Mr.  Windhorst  or  his  wife  never  re- 
ceived, and  that  they  never  actually  received  anything 
for  the  check,  then  your  verdict  should  be  for  the  de- 
fendant." 

The  contention  is  that  as  the  cattle  were  never  ac- 
cepted by  the  Windhorsts  the  last  paragraph  of  the  in- 
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struction  practically  advised  the  jury  to  find  in  favor 
of  the  defendant.  In  effect  the  jury  were  instructed 
that  unless  the  cattle  were  accepted  by  the  appellee  or 
her  husband  there  was  no  consideration  for  the  check. 
It  was  a  written  contract,  a  negotiable  instrument,  and 
by  virtue  of  the  statute  it  imports  a  consideration. 
(Gen.  Stat.  1868,  ch.  21,  §  7;  Laws  1905,  ch.  310,  §  31; 
Gen.  Stat.  1909,  §§  1644,  5277.)  According  to  some  of 
the  testimony  the  check  for  $600  was  issued  and  de- 
livered to  appellant  in  the  execution  of  mutual  agree- 
ments between  the  parties.  There  was  testimony  that 
it  was  issued  by  one  having  authority  to  make  con- 
tracts and  to  issue  checks  upon  appellee's  bank  ac- 
count. The  sale  of  the  cattle,  including  the  giving  of 
the  check,  resulted  in  an  obligatory  contract.  Assum- 
ing that  Fred  Windhorst  had  the  authority  claimed,, 
and  which  he  appeared  to  have,  the  check  was  a  pro 
tanto  payment  on  the  cattle  purchased.  If  it  was  given 
and  taken  for  that  purpose,  and  without  other  condi- 
tions, it  was  as  much  a  payment  as  if  a  promissory 
note  had  been  accepted  or  as  if  cash  had  been  paid.  As 
between  the  parties  it  was  a  valid  instrument  when  it 
was  given  and  accepted,  because  there  was  not  only 
the  presumption  of  consideration,  which  arises  under 
the  law,  but  there  were  the  mutual,  concurrent  prom- 
ises between  the  parties,  and  these  constitute  a  good 
consideration.  It  is  fundamental  that  an  agreement  to- 
do  something,  as  well  as  mutual  promises  between  par- 
ties, affords  a  sufficient  consideration  for  the  giving^ 
of  commercial  paper.  (9  Cyc.  323 ;  1  Par.  Notes  &  Bills,, 
p.  191.)  Of  course,  if  appellant,  after  taking  the  check, 
had  failed  to  deliver  the  cattle  for  which  payment  had 
been  made  by  the  check,  appellee  might  have  defended 
against  appellant's  action  on  the  ground  of  an  entire 
or  partial  failure  of  consideration ;  but  appellee  can  not 
by  nonperformance  on  her  part  destroy  the  considera- 
tion of  the  check  or  invalidate  the  contract.  Appellant, 
it  appears,  performed  his  part  of  the  contract,  and  th^ 
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other  party  can  not,  as  we  have  seen,  base  a  failure  of 
consideration  upon  his  own  failure  to  perform. 

For  the  error  in  the  instruction  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 


John  D.  Funk,  Appellant,  v.  The  Shawnee  Fire  In- 
surance Company,  AppeUee. 

No.  16,847. 
SYLLABUS  BY  THE  COURT. 

^TBE  Insurance — Assignment  of  Policy  to  a  Vendee — Considera^ 
tian  for  PoHcy — Consent  of  Mortgagee  to  Assignment,  A 
mortgagee  clause  in  the  usual  form  was  attached  to  a  policy 
insuring  the  owner  of  property  ag^ainst  loss  by  fire.  The 
owner  then  assigned  the  policy,  with  the  assent  of  the  in- 
surer, to  a  vendee  of  the  property.  Held,  the  original  premium 
supported  the  insurance  of  the  two  interests — ^that  of  the 
owner  and  that  of  the  mortgagee — and  the  policy  was  sus- 
tained by  that  con8iderati<m  in  the  hands  of  the  assignee. 
Held,  further,  that  since  the  mortgage  clause  reserved  no 
right  to  the  mortgagee  to  approve  assigfnments  of  the  policy 
the  want  of  such  approval  did  not  affect  the  validity  of  the 
policy  in  the  hands  of  the  assignee. 

Appeal  from  Marion  district  court;  Roswell  L. 
King,  judge.    Opinion  filed  May  7, 1910.    Reversed. 

H.  S.  Martin,  and  R,  Williams,  for  the  appellant. 
Mvlvane  &  Gavlt,  and  D.  R.  Hite,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  Shawnee  Fire  Insurance  Company 
issued  to  Nuss,  the  owner,  a  policy  insuring  his  farm 
buildings  against  fire.  A  mortgage  clause  was  attached 
making  the  loss,  if  any,  payable  to  the  Mutual  Benefit 
Life  Insurance  Company,  mortgagee,  as  its  interest 
might  appear,  and  providing  that  upon  payment  to  the 
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mortgagee  the  mortgage  should  be  assigned  to  the  in- 
surer. Nuss  sold  the  farm  and  the  insured  property  to 
Funk,  and  as  a  part  of  the  consideration  orally  agreed 
to  transfer  the  insurance  policy  to  Funk.  The  papers 
incident  to  the  sale  were  made  out  for  the  parties  by 
Fast,  who  was  also  the  insurance  company's  agent. 
The  transfer  of  the  policy  was  specifically  xalled  to  his 
attention,  and  he  was  directed  to  make  the  necessary 
change.  He  assured  the  parties  at  the  time  that  every- 
thing was  all  right.  Afterward  Funk  inquired  of  him, 
"How  is  it  about  that  insurance  on  my  property?  Are 
my  buildings  insured?"  Fast  replied,  "Yes,  they  are 
insured."  The  policy  provided  that,  unless  an  agree- 
ment to  the  contrary  should  be  indorsed  thereon  or 
added  thereto,  it  should  be  void  if  change  should  take 
place  in  the  title  or  possession  of  the  property,  or  if  the 
policy  should  be  assigned  before  loss.  It  further  pro- 
vided that  no  officer  or  agent  of  the  company  had  power 
to  waive  conditions  except  by  writing  indorsed  on  the 
policy  itself.  The  policy  had  been  delivered  to  the 
mortgagee,  remained  in  the  mortgagee's  possession,  and 
no  written  assignment  of  it  was  ever  made  or  noted  in 
writing  on  the  instrument.  The  buildings  were  burned 
and  the  loss  was  paid  to  the  mortgagee,  who  assigned 
the  mortgage  to  the  insurance  company.  Funk  ten- 
dered to  the  insurance  company  the  amount  of  the  mort- 
gage, less  the  amount  of  the  insurance,  and  demanded  a 
release.  The  tender  was  rejected  and  the  demand  was 
refused.  Funk  then  brought  an  action  to  cancel  the 
mortgage  and  to  recover  statutory  damages  for  the  re- 
fusal to  release.  A  demurrer  was  sustained  to  the 
plaintiff's  evidence,  and  he  appeals. 

The  usual  question  is  raised  respecting  policy  restric- 
tions upon  the  authority  of  officers  and  agents,  but  the 
evidence  was  sufficient  to  warrant  a  finding  that  Fast 
was  the  insurance  company  itself  for  all  purposes  of 
the  transaction  in  controversy.  It  follows  that  the  reg- 
ularity of  the  assignment  of  the  policy  to  Funk  is  not 
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open  to  question  by  the  company.  With  this  matter 
aside,  the  argument  to  sustain  the  demurrer  is  directed 
to  two  propositions :  First,  there  was  no  consideration 
to  support  the  policy  in  the  hands  of  the  assignee;  and, 
second,  the  assignment  was  invalid  without  the  consent 
of  the  mortgagee.    Neither  one  is  sound. 

The  premium  supported  the  insurance  of  two  inter- 
ests— ^that  of  the  owner  and  that  of  the  mortgagee. 
These  interests  were  so  far  distinct  that  the  situation 
may  be  regarded  as  if  two  policies  had  been  issued,  one 
to  the  owner  and  one  to  the  mortgagee.  But  the  con- 
sideration for  both  was  not  absorbed  by  either  one.  The 
mortgage  clause  did  not  eliminate  the  owner  or  his  in- 
terest. He  could  discharge  the  mortgage  and  in  the 
event  of  loss  collect  all  the  indemnity.  His  substantial 
rights,  paid  for  and  protected  by  the  policy  during  its 
life,  he  could  assign  to  his  successor  in  ownership. 

The  mortgage  clause  reserved  to  the  mortgagee  no 
right  to  approve  or  disapprove  assignments  of  the 
owner's  insurance,  although  changes  in  the  ownership 
of  the  property  insured  are  contemplated  by  the  follow- 
ing language :  "And  this  insurance,  as  to  the  interest 
of  the  mortgagee  only  therein,  shall  not  be  invalidated 
.  .  .  by  any  change  in  the  title  or  ownership  of  the 
property."  Without  such  a  reservation  the  mortgagee 
could  not  restrict  the  owner's  right  to  assign.  The 
mortgage  clause  further  provided  that  the  mortga- 
gee's insurance  should  not  be  invalidated  by  any  act 
or  neglect  of  "the  mortgagor,  or  owner" — that  is,  any 
owner,  including  one  in  succession  to  the  mortgagor. 
Consequently  the  mortgagee  could  have  no  interest  in 
who  became  owner  besides  the  mortgagor.  The  insurer 
might  well  have  such  an  interest,  and  consequently  it 
reserved  the  right  to  approve  assignments  of  the  policy 
by  the  owner. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 
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Jason  Yurann,  IndividvxiLly  and-  as  Trustee,  etc.,  Ap- 
pellant, V.  John  L.  Hamilton  et  ux..  Appellees. 

No.  I«,f61. 
SYLLABUS  BY  THE  COURT. 

1.  Pleadings  —  Amendment  —  Answer  Signed  after  Judgment, 
Where  a  petition  is  filed  in  the  district  court  and  an  answer  is 
filed  thereto  purporting  to  be  the  answer  of  the  defendants, 
bnt  is  entirely  unsigned,  and  the  case  is  set  for  trial  and  tried 
in  all  respects  as  if  l^e  answer  had  be^i  signed,  and  the  at- 
tention of  the  court  is  not  called  to  the  failure  of  the  de- 
fendants to  sign  their  answer  until  after  judgmoit,  it  is  not 
error  then  to  permit  the  answer  to  be  amended  by  signing  the 
same. 

2.  Practice,  Supreme  Court — Condueiveness  of  Findings — Mo- 
tion for  a  New  TricU.  Ofi  a  motion  for* a  new  trial,  based  on 
alleged  accident  and  surprise  growing  out  of  an  alleged  agree- 
ment as  to  a  waiver  of  evidence  between  the  attorneys  for  the 
parties,  the  finding  of  the  court  as  to  the  existence  of  such 
agreement,  made  upon  conflicting  affidavits,  and  the  denial  of 
the  motion  in  accordance  with  such  finding,  can  not  be  re- 
viewed here. 

3.  Landlord  and  Tenant — Purchase  of  Tax  Deed  by  Tenant. 
Land  in  the  hands  of  the  receiver  of  a  corporation  was  sold 
for  delinquent  taxes  in  September,  1900,  to  F.  In  May,  1902, 
F.  sold  the  tax  certificate  to  H.  March  1,  1903,  H.  rented  the 
land  of  the  receiver  and  took  possession  of  it  as  tenant.  In 
September,  1903,  H.  received  a  tax  deed  to  the  land,  and  there- 
after claimed  possession  and  right  to  the  land  under  the  tax 
deed,  but  paid  his  rait  according  to  contract.  Held,  that  as 
such  tenant  he  was  under  no  obligation  to  pay  the  taxes  and 
was  not  estopped  from  taking  the  tax  deed  and  holding  there- 
under. 

4.  Corporations — Receiver — Interference  by  Creditors  Enjoined 
— Purchaser  of  Tax  Certificate,  By  buying  the  tax  certificate 
H.  did  not  become  a  creditor  of  the  corporation,  and  was  not 
barred  by  an  order  of  the  court  appointing  the  receiver  which 
restrained  creditors  of  the  corporation  from  interfering  with 
the  property  of  the  corporation. 

Appeal  from  Marshall  district  court;  Sam  Kimble, 
judge.    Opinion  filed  May  7,  1910.    Affirmed. 
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W.  S.  Glass,  and  W.  W.  Redmond,  for  the  appellant ; 
J.  G.  Strong,  of  counsel. 

E.  A.  Berry,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  In  1899,  and  for  some  time  prior  and 
subsequent  thereto,  the  Blue  Rapids  Company,  a  cor- 
poration, owned  the  40-acre  tract  of  land  which  is  in 
dispute,  and  which  is  located  in  Marshall  county,  Kan- 
sas. The  taxes  levied  against  the  land  for  1899  were 
not  paid.  Litigation  having  been  commenced  between 
certain  of  the  stockholders  of  the  corporation  and  the 
corporation  itself  in  the  district  court  of  that  county, 
the  court,  in  March,  1900,  appointed  one  Russell  re- 
ceiver of  all  the  real  and  personal  property  of  the  cor- 
poration. Russell  was  succeeded  as  receiver  in  Feb- 
ruary, 1901,  by  one  Winter.  At  the  tax  sale  in  1900 
the  land  was  sold  for  the  taxes  of  1899  to  one  Frazier, 
and  in  May,  1902,  Frazier  assigned  the  tax  certificate 
to  J.  L.  Hamilton.  In  March,  1903,  Hamilton  leased 
the  land  from  the  receiver.  Winter,  under  a  verbal  lease 
for  one  year,  and  took  possession  of  the  same.  Sep- 
tember 12,  1903,  the  county  clerk  issued  and  delivered 
to  Hamilton  a  tax  deed  to  the  land,  which  was  filed  for 
record  on  the  same  day.  Some  time  after  the  issuance  of 
the  tax  deed  Hamilton  paid  the  receiver  the  rent  of  the 
land  for  one  year,  and  thereafter  held  possession  of  the 
land  under  the  claim  of  ownership,  refusing  to  rerent 
at  the  close  of  the  year,  but  continuing  in  possession 
thereof  until  the  trial  of  this  action. 

The  plaintiff,  Yurann,  was  a  stockholder  in  the  Blue 
Rapids  Company,  and  as  a  result  of  the  litigation  in  the 
company  the  land  in  question  was  by  decree  or  other- 
wise conveyed  to  Yurann,  as  an  individual  and  as  trus- 
tee for  six  other  stockholders  of  the  corporation.  In 
August,  1908,  Yurann,  for  himself  and  as  trustee,  as 
aforesaid,  began  this  action  against  Hamilton  and  wife 
by  filing  a  petition  in  the  district  court  of  Marshall 
84—82  KAN. 


Digitized  by  VjOOQ IC 


630  SUPREME  COURT  OF  KANSAS. 

Yurann  v.  Hamiltx)n. 

county  to  set  aside  the  tax  deed  issued  to  Hamilton.  In 
due  time  Hamilton  filed  an  answer  thereto,  which  for 
some  reason  was  not  signed  by  himself  or  by  his  at- 
torney. 

In  addition  to  disclosing  the  facts  heretofore  recited, 
it  appeared  that  the  order  of  the  court  directing  the 
receiver  to  take  charge  of  the  real  and  personal  prop- 
erty of  the  corporation  contained  the  following : 

"All  creditors  of  said  Blue  Rapids  Company  are 
hereby  enjoined  from  in  any  way  intermeddling  with 
the  property  hereby  directed  to  be  turned  over  to  said 
receiver,  and  all  officers,  directors,  agents  and  tenants 
of  said  Blue  Rapids  Company  are  hereby  enjoined  from 
interfering  with  or  disposing  of  said  property  of  said 
company,  and  described  herein,  in  any  way  except  to 
transfer,  convey  and  turn  over  the  same  to  said  re- 
ceiver.'' 

The  case  was  tried  at  the  October,  1908,  term  of  the 
court,  and  resulted  in  a  judgment  in  favor  of  the  de- 
fendants. 

The  plaintiff,  in  the  progress  of  the  trial,  offered 
numerous  objections  to  the  introduction  of  evidence  by 
the  defendants,  but  no  objection  appears  to  have  been 
made  on  the  ground  that  no  answer  had  been  filed. 
The  case  was  tried  as  if  at  issue.  In  due  time  after  the 
judgment  was  rendered  the  plaintiflf  filed  a  motion  for 
a  new  trial  on  the  statutory  grounds,  and  also  set  forth 
that  the  cause  was  in  default,  no  answer  having  been 
filed  therein,  and  alleged  error  in  permitting  the  de- 
fendants to  introduce  testimony  without  the  filing  of 
an  answer.  Thereupon,  upon  the  application  of  the  de- 
fendants, the  court  allowed  the  answer  to  be  signed  by 
their  attorney. 

In  the  motion  for  a  new  trial  an  affidavit  was  intro- 
duced on  the  part  of  the  plaintiff  tending  to  show  a 
verbal  agreement  between  the  attorneys  of  the  parties 
in  regard  to  certain  evidence,  or  the  submitting  of  the 
case  without  certain  evidence,  which  agreement  was 
said  to  have  been  made  .before  the  parties  announced 
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themselves  ready  for  trial ;  and  in  response  thereto  the 
attorney  for  the  defendants  asked  time  to  prepare  his 
counter  affidavit  denying  the  statements  made  in  the 
affidavit  of  the  plaintiff,  and  at  the  suggestion  of  the 
court  he  stated  the  substance  of  his  proposed  affidavit, 
which  was  considered  by  the  court,  and  he  was  given 
leave  to  reduce  it  to  writing  afterward,  which  was 
done. 

The  orders  of  the  court  allowing  the  answer  to  be 
signed  and  allowing  the  defendants'  attorney  to  make  a 
statement  of  facts  and  afterward  to  reduce  the  same 
to  writing  in  an  affidavit,  and  the  consideration  of  the 
oral  statement  on  the  motion  for  a  new  trial,  are  al- 
leged as  error.  An  answer  was  really  filed,  lacking  the 
signature  of  the  defendants'  attorney,  and  the  case  was 
tried  as  if  it  were  in  fact  a  valid  answer.  The  order 
allowing  the  answer  to  be  signed  should  have  been 
made  as  a  matter  of  course.  The  acceptance  of  an  oral 
statement  on  the  hearing  of  the  motion  was  of  course 
irregular ;  but  the  statement  was  afterward  reduced  to 
writing,  ahd  is  certified  by  the  court  in  the  case-made, 
and  that  it  accords  with  the  oral  statement  is  not  ques- 
tioned. The  two  affidavits  relating  to  accident  and 
surprise  arising  out  of  an  agreement  between  the  at- 
torneys presented  an  issue  of  fact,  which  the  court  de- 
cided in  favor  of  the  defendants  on  the  conflicting  evi- 
dence, and  we  can  not  say  that  the  court  erred  in  its 
determination. 

It  is  contended  on  behalf  of  the  plaintiff  that  the 
order  of  the  court,  above  copied,  enjoining  all  creditors 
of  the  corporation  from  intermeddling  with  the  prop- 
erty of  the  company  turned  over  to  the  receiver  is  de- 
cisive of  this  case;  that  Hamilton,  by  purchasing  the 
tax-sale  certificate,  became  a  creditor  of  the  company, 
and  that  the  acceptance  of  the  assignment  of  the  cer- 
tificate and  the  tax  deed,  and  holding  possession  of  the 
land  thereunder,  were  in  violation  of  this  order.  We 
can  not  concur  in  this  view.    The  tax  proceeding  was 
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not  instituted  by  Hamilt(m,  but  by  the  state.  In  fact 
the  corporation  had  allowed  the  taxes  on  the  land  to 
become  overdue  before  the  appointment  of  the  receiver, 
and  it  can  not  be  contended  that  the  state  could  be  en- 
joined from  proceeding  to  sell  the  land  for  unpaid 
taxes  as  in  other  cases.  If  the  state  had  the  right  to 
sell  the  land  for  the  taxes,  Hamilton,  or  his  grantor, 
Frazier,  or  any  other  person,  had  the  right  to  purchase 
at  the  tax  sale.  The  corporation,  the  plaintiff,  or  any- 
one  else  interested  in  the  land,  had  a  right  to  redeem 
it  from  the  tax  sale  at  any  time  before  the  issuance  of 
the  deed. 

Again,  it  is  argued  that  Hamilton  did  not  take  pos- 
session of  the  land  under  the  tax  deed,  but  as  tenant  of 
the  receiver,  and  that  at  the  time  the  tax  deed  was  is- 
sued he  was  indebted  to  the  receiver  for  rent  (which 
he  soon  afterward  paid)  in  a  sum  greater  than  the 
amount  due  upon  his  tax  certificate;  and  inferentially 
it  is  claimed  that  he  should  have  paid  the  amount  due 
to  himself  on  the  tax  certificate  and  accounted  to  the 
receiver  only  for  the  balance  of  rent  due.  This  also  is 
untenable.  Neither  his  contract  with  the  receiver  nor 
his  relation  to  any  of  the  parties  interested  in  the  land 
imposed  upon  him  the  duty  to  pay  the  taxes;  and  a 
tenant  who  is  under  no  obligation  to  pay  taxes  may 
purchase  the  leased  premises  sold  for  taxes  and  assert 
his  title  thus  acquired  against  his  landlord  in  defense 
of  a  claim  for  rent.  (Weichselbaum  v.  Curlett,  20  Kan. 
709;  Smith  v.  Newman,  62  Kan.  318.)  It  must  also  be 
borne  in  mind  that  neither  the  accruing  of  the  taxes 
nor  the  sale  of  the  land  for  taxes  was  during  the  time 
that  Hamilton  was  the  tenant  of  the  receiver  on  the 
land.  The  taxes  accrued  in  1899;  the  tax  sale  was  in 
September,  1900,  to  Frazier,  and  Frazier  sold  the  tax 
certificate  to  Hamilton  in  1902.  Hamilton  became  ten- 
ant of  the  receiver  March  1,  1903. 

We  are  unable  to  see  that  either  the  case  of  Railway 
Co.  V.  Love,  61  Kan.  433,  437,  or  that  of  Cramer  v. 
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Her,  63  Ksm.  579,  588,  is  relevant  to  the  questions  here 
involved.  The  right  of  Hamilton  to  acquire  the  land 
by  tax  deed  and  the  two  questions  of  practice— the 
,  allowing  of  the  amendment  to  the  answer  and  the  deny- 
ing of  the  motion  for  a  new  trial — are  the  only  ques- 
tions presented  in  the  case.  No  attack  is  made  upon 
the  validity  of  the  tax  deed,  as  such. 

As  we  find  no  error  in  the  three  questions  raised,  the 
judgment  is  aflSrmed. 


The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
Attorney-general,  Plaintiff,  v.  J.  N.  DoLLBY,  as  Bank 
Commissioner,  etc.,  et  al.,  Defendants. 

No.  16.626. 
SYLLABUS  BY  ^^E  COUET. 
1.  Mandamus — Parties  Defendant,     In  mandamus  it  is  proper 
to  make  persons  defendants  from  whom  the  performance  of 
no  duty  is  sought,  but  who  mi^t  be  affected  by  the  judg- 
m^it. 

2. Process,     The  character  of  notice  to  be  served  upon 

such  defendants  is  immaterial,  so  that  they  are  informed  of 
the  pendency  of  the  proceeding. 

3.  Performance   of   Official  Duty — Parties.     When   the 

individual  to  be  benefited  requests  a  public  officer  to  perform 
a  statutory  duty,  ^md  is  met  with  a  refusal,  the  state  is  a 
proper  plaintiff  in  mandamus  proceedings  to  compel  its  per- 
formance. 

4.  Statutory  Construction — Concrete  Controversy  Necessary. 
A  court  will  undertake  to  pass  upon  the  validity  and  effect  of 
a  statute  only  when  necessary  to  the  determination  of  an 
actual  and  concrete  controversy. 

5.  Jurisdiction — Fictitious  Suit — Validity  of  a  Statute.  Where 
a  request  is  made  of  a  public  officer  to  perform  an  act  imder 
a  statute,  and  he,  although  believing  that  the  law  requires 
its  performance,  refuses  because  of  a  doubt  on  the  subject, 
and  because  he  wishes  the  question  to  be  quickly  and  finally 
settled  by  the  decision  of  a  court,  a  proceeding  brought  by  the 
state  to  compel  such  action  on  his  part  is  not  fictitious. 
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Original  proceeding  in  mandamus.  Opinion  filed 
May  7,  1910.    Order  concerning  pleadings. 

Fred  S.  Jackson,  attorney-general,  for  the  plaintiff. 
B.  P.  Waggener,  Chester  I.  Long,  J.  W.  Gleed,  and 
John  L.  Hunt,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  state  on  the  relation  of  the  attorney- 
general  began  proceedings  in  mandamus  against  the 
bank  commissioner  and  the  state  treasurer,  alleging 
that  they  had  denied  to  national  banks  the  privilege  of 
participating  in  the  benefits  of  the  act  (Laws  1909,  ch. 
61;  Gen.  Stat.  1909,  §§  537-552)  providing  for  the  cre- 
ation of  a  depositors*  guaranty  fund,  and  asking  an 
order  requiring  them  to  recognize  such  right.  The 
bank  commissioner  filed  an  answer  stating  that  upon 
the  strength  of  an  opinion  of  the  comptroller  of  the 
currency,  to  the  effect  that  national  banks  could  not 
take  part  in  such  guaranty  fund,  he  had  refused  to 
allow  them  any  participation  therein,  and  asserting  as  a 
reason  why  he  should  not  be  required  to  do  so  that  the 
part  of  the  act  relating  to  national  banks  is  void.  A  large 
number  of  national  and  state  banks  were  made  parties 
defendant.  Some  of  them  filed  a  plea  in  abatement,  ask- 
ing that  the  action  be  dismissed  on  the  ground  that  no 
real  controversy  exists  between  the  plaintiff,  repre- 
sented by  the  attorney-general,  and  the  defendants 
against  whom  the  writ  is  asked.  The  state  moved  that 
this  plea  be  stricken  from  the  files,  and  this  motion  has 
been  argued  and  submitted  for  decision. 

While  strictly  speaking  nothing  is  now  before  the 
court  for  action  excepting  the  motion  to  strike  the  plea 
in  abatement  from  the  files,  various  other  matters  were 
incidentally  discussed  at  the  hearing,  and  it  seems  de- 
sirable at  this  time,  so  far  as  possible,  to  settle  all  ques- 
tions of  practice,  so  as  to  facilitate  a  final  decision. 
Doubts  have  been  suggested  concerning  the  pro- 
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priety  of  making  the  banks  defendants,  and  concern- 
ing the  character  of  process  to  be  served  upon  them, 
the  matters  upon  which  they  are  to  be  heard,  and  the 
manner  of  the  hearing.  The  practice  in  mandamus  is 
well  settled  to  make  persons  defendants  of  whom  the 
performance  of  no  duty  is  asked,  but  who  have  an  inter- 
est in  the  subject  matter.    (26  Cyc.  415.) 

"Technically,  in  mandamus  the  only  necessary  parties 
are  the  plaintiff,  who  asserts  the  right  to  have  an  act 
done,  and  the  defendant,  upon  whom  the  public  duty 
rests  to  perform  it.  The  practice  is  common  and  com- 
mendable to  bring  in  other  persons  who  are  likely  to  be 
injuriously  affected  by  the  judgment,  in  order  that 
they  may  have  an  opportunity  to  be  heard  in  their  own 
behalf,  and  in  a  proper  case  the  court  will  suspend  pro- 
ceedings until  this  is  done.  (Livingston  v.  McCarthy, 
41  Kan.  20.)"  (The  State  v.  Railway  Co.,  81  Kan. 
430,  435.) 

How  such  defendants  shall  be  brought  into  court  can 
not  be  of  any  real  consequence.  The  service  of  a  writ 
of  mandamus  upon  them  seems  inappropriate.  A  rule 
to  show  cause  why  a  peremptory  writ  should  not  be 
issued  may  be  proper,  but  any  method  of  notifying  them 
of  the  pendency  of  the  action  should  be  deemed  suffi- 
cient, since  they  are  brought  in  for  their  own  protection. 

The  plaintiff's  pleading  also  contains  allegations  re- 
garding the  conduct  of  these  additional  defendants,  but 
as  they  do  not  constitute  a  cause  of  action,  and  are  ob- 
viously inserted  as  the  basis  for  an  application  for  an 
ancillary  order,  and  such  application  has  not  been  pre- 
sented to  the  court,  they  are  immaterial,  presenting  no 
issue  and  requiring  no  answer. 

The  bank  commissioner  in  his  answer  raises  no  issue 
of  fact,  but  seeks  to  present  a  question  as  to  the  effect  of 
the  statute.  The  language  of  the  writ  is  indefinite,  but 
by  a  liberal  interpretation  it  perhaps  alleges  inferen- 
tially  that  national  banks  have  asked  the  commissioner 
to  take  some  action  under  the  bank  guaranty  law  look- 
ing to  their  becoming  guaranteed  banks,  and  that  he  has 
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refused.  If  that  is  the  case,  and  if  the  law  makes  it  the 
duty  of  the  commissioner  to  perform  the  act  demanded, 
a  proceeding  to  require  its  performance  may  be  brought 
by  the  state,  since  it  has  an  interest  in  seeing  that  the 
will  of  the  legislature  is  not  disregarded  by  public  oflS- 
cers.  (The  State  v.  Lawrence,  80  Kan.  707.)  If  the 
banks  that  have  been  made  parties  contend  that  upon 
the  face  of  the  papers  no  peremptory  writ  ought  to 
issue,  their  contention  can  be  heard  without  their  filing 
any  pleading.  If  they  maintain  that  any  of  the  allega- 
tions in  the  writ  or  answer  are  untrue,  or  that  other 
facts  exist  that  are  material  to  the  controversy,  it  is 
proper  that  they  should  file  a  written  statement  of  such 
matters.  The  name  by  which  such  statement  is  desig- 
nated is  immaterial.  The  only  formal  pleadings  in 
mandamus  are  the  alternative  writ  and  answer,  but 
there  can  be  no  objection  to  others  if  they  will  serve 
to  define  the  controversy.  We  think  it  inexpedient  to 
have  a  separate  trial  of  the  questions  sought  to  be  pre- 
sented by  the  plea  in  abatement.  The  cause  has  al- 
ready been  set  for  final  hearing  in  June.  If  the  de- 
fendant banks  so  desire,  they  may  be  heard  then  upon 
the  pleadings  already  filed.  If  they  wish  to  present  at 
that  time  other  matters,  they  may  file  a  statement 
thereof  prior  to  May  15. 

The  claim  presented  by  the  plea  in  abatement  is  that 
no  decision  should  be  made  involving  an  interpretation 
of  the  bank  guaranty  statute,  because  the  proceeding  is 
collusive.  It  will  doubtless  simplify  matters  for  the 
court  to  express  its  views  as  to  how  far  the  attitude  of 
the  parties  toward  each  other  is  a  matter  for  inquiry. 
Of  course  the  court  can  not  undertake  to  interpret  a 
statute  because  doubts  exist  as  to  its  meaning,  in  ad- 
vance of  a  situation  having  arisen  requiring  action 
thereunder.  In  order  for  judicial  power  to  be  exercised 
with  regard  to  the  statute  there  must  be  an  actual  and 
concrete  controversy  regarding  it — a  definite  act  de- 
manded under  it  on  the  one  hand  and  refused  on  the 
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other.  But  if  these  conditions  exist  the  fact  that  the 
demand  or  the  refusal,  or  both,  may  have  been 
prompted  by  a  purpose  to  make  what  is  called  a  "test 
case"  does  not  defeat  jurisdiction.  It  is  not  uncommon 
or  objectionable  for  an  dRcer  to  refuse  to  act  upon  a 
doubtful  construction  of  a  statute,  irrespective  of  his 
own  judgment  as  to  its  true  meaning,  in  order  that  the 
question  may  be  speedily  and  finally  settled  in  the 
courts.  An  action  brought  for  that  purpose  under  such 
circumstances  is  not  fictitious,  though  it  may  in  a  sense 
be  "friendly."    (9  Encyc.  PL  &  Pr.  720.) 

"A  moot  case  is  one  which  seeks  to  determine  an  ab- 
stract question,  which  does  not  rest  upon  existing  facts 
or  rights.  Where  a  concrete  case  of  fact  or  right  is 
shown,  we  know  of  no  principle  or  policy  of  law  which 
will  deprive  a  party  of  a  determination,  simply  because 
his  motive  in  the  assertion  of  such  right  is  to  secure 
such  determination."  {Adams  v.  Union  Railroad  Co., 
21  R.  I.  134, 140.) 

"It  is  universally  understood  by  the  bench  and  bar 
.  .  .  that  a  moot  case  is  one  which  seeks  to  get  a 
judgment  on  a  pretended  controversy,  when  in  reality 
there  is  none,  or  a  decision  in  advance  about  a  right  be- 
fore it  has  been  actually  asserted  and  contested,  or  a 
judgment  upon  some  matter  which,  when  rendered,  for 
any  reason,  can  not  have  any  practical  legal  effect  upon 
a  then  existing  controversy.  .  .  .  When  there  is  an 
actual,  bona  fide  contest  as  to  a  legal  right,  an  agree- 
ment to  put  the  case,  when  made,  by  actual  exercise  of 
the  right  and  resistance  to  it,  in  such  shape  that  the 
right  can  be  readily  determined  by  the  court,  especially 
when  the  dispute  concerns  a  matter  of  public  moment, 
which  should  be  speedily  settled,  has  never  been  con- 
demned by  the  courts.  It  is  a  common,  everyday  prac- 
tice in  every  state  of  the  Union.  The  noted  Legal  Ten- 
der Cases  were  made  up  in  that  way."  {Ex  parte 
Steele,  162  Fed.  694,  701.) 

If  a  resolution  of  the  directors  of  a  national  bank  ask- 
ing that  it  become  a  guaranteed  bank  under  the  state, 
law  has  been  tendered  to  the  commissioner  for  his  ac- 
tion, and  he  has  refused  to  receive  it,  a  justiciable  con- 
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troversy  has  arisen,  notwithstanding  he  may  believe 
that  the  attorney-generaFs  interpretation  of  the  law  is 
correct,  and  may  desire  that  the  court  so  declare.  The 
statute  is  valid  or  it  is  invalid.  It  imposes  an  official 
duty  or  it  does  not.  The  personal  belief  or  wish  of  the 
officer  can  not  affect  the  matter  one  way  or  the  other. 
If  there  is  reasonable  ground  for  a  difference  of  opinion 
as  to  whether  he  should  act,  his  refusal  to  do  so  until 
the  question  is  judicially  determined  can  not  be  re- 
garded as  collusive  or  capricious.  The  fact  that  here 
the  plaintiff  has  joined  as  defendants  all  persons  sup- 
posed to  have  an  interest  in  defeating  its  contention 
precludes  any  suggestion  of  a  purpose  to  mislead  the 
court  into  making  a  ruling  without  both  sides  of  the 
question  having  been  fairly  presented. 

Pleadings  have  been  filed  other  than  those  referred 
to,  but  they  present  nothing  requiring  action  at  this 
time.  The  plea  in  abatement  will  not  be  stricken  from 
the  files,  since  it  may  be  Regarded  as  in  effect  an 
answer ;  but  it  will  not  be  treated  as  a  preliminary  mat- 
ter, and  the  court  will  not  try  any  issue  it  presents  in 
advance  of  the  final  hearing.  The  parties  filing  it  may 
at  their  election  stand  upon  the  matters  there  presented, 
or  add  an3i;hing  further  they  may  desire.  The  plea  in- 
cludes an  allegation  that  no  national  bank  has  ever  ap- 
plied for  admission  to  the  benefit  of  the  bank  deposi- 
tors' guaranty  fund,  or  of  the  act  in  relation  thereto, 
and  no  additional  pleading  is  necessary  to  present  the 
issue  of  fact  in  that  regard. 

As  has  already  been  said,  in  a  mandamus  proceeding 
defendants  of  whom  the  performance  of  no  duty  is 
asked  are  brought  in  that  they  may  have  opportunity  to 
show  that  the  act  demanded  would  be  prejudicial  to 
their  rights  and  ought  not  to  be  performed.  In  the 
present  case  the  allegations  of  the  alternative  writ  con- 
cerning the  conduct  of  the  defendant  banks,  having  re- 
lation only  to  an  interlocutory  order  which  has  not  been 
asked,  will  be  considered  abandoned,  and  these  defend- 
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ants  are  now  in  court  only  to  give  them  opportunity,  if 
they  so  desire,  to  show  reasons  why  no  writ  should  issue 
against  the  bank  commissioner.  If  they  do  not  care  to 
contest  this  matter  they  may  refrain  from  further  ap- 
pearance herein,  with  the  assurance  that  they  will  not 
be  held  for  any  costs  and  that  no  judgment  will  be  ren- 
dered against  them,  unless  an  adjudication  of  the  issue 
between  the  plaintiff  and  the  bank  commissioner  may  be 
regarded  as  of  that  character. 


W.  B.  Smith  et  al,  Appellants,  v.  The  United  States     g 
Sugar  and  Land  Company  and  The  Hays  Land 
AND  Investment  Company,  Appellees. 

No.  16,608. 
SYLLABUS  BY  THE  COURT. 

1.  Afftoavit — Publication  Service,  An  affidavit  for  publication 
service  sufficiently  complied  with  the  statute  to  give  the  court 
jurisdiction. 

2.  Judgments — Validity,  A  judgment  quieting  title  held  not  to 
be  void,  although  the  tax  deed  upon  which  it  was  based  was 
invalid  upon  its  face. 

5.  Publication  Service — Purchaser  in  Good  Faith — Quit- 
claim Deed,  One  who  bought  the  land  in  reliance  upon  such 
judgment,  raidered  upon  publication  service,  held  to  be  a 
purchaser  in  good  faith,  although  there  was  a  quitclaim  deed 
in  his  chain  of  title. 

4.  Vacation — Recovery  of  Value  of  Land  Sold  to  Inno- 
cent Purchaser.  A  defendant  in  a  suit  to  quiet  title  who  was 
served  only  by  publication  and  who  had  the  judgment  vacated 
after  the  land  had  been  sold  to  an  innocent  purchaser  held  to 
be  entitled  to  a  judgment  against  the  plaintiff  for  its  value. 

Appeal  from  Kearny  district  court;  Willum  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 
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E.  R.  Thorpe,  for  the  appellants. 

Lee  Monroe,  and  George  A.  Kline,  for  the  Hays  Land 
and  Investment  Company. 

WUliam  Boston  Hutchison,  and  C.  E.  Vance,  for  the 
United  States  Sugar  and  Land  Company. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  court  rightly  held  the  tax  deed  void. 
It  recites  a  sale  in  bulk  of  three  separate  tracts  of  land 
for  a  gross  consideration.  {Worden  v.  Cole,  74  Kan, 
226,  and  cases  cited.) 

The  judgment  quieting  title  in  the  plaintiffs  was  not 
void.  The  affidavit  for  service  by  publication  was  a 
sufficient  compliance  with  the  statute.  It  states  that 
the  defendants  are  foreign  corporations  and  that  per- 
sonal service  can  not  be  had  upon  them  within  the  state 
of  Kansas.  All  the  other  averments  are  mere  sur- 
plusage. The  omission  of  an  allegation  that  such  serv- 
ice could  not  be  had  "with  due  diligence"  (Civ.  Code, 
§  73;  Gen.  Stat.  1901,  §  4507)  has  been  held  immate- 
rial in  a  similar  case.  (Washburn  v.  Bicchanan,  52 
Kan.  417.) 

The  United  States  Sugar  and  Land  Company  is  ad- 
mitted to  be  a  purchaser  in  good  faith  relying  upon  the 
judgment  quieting  title.  This  admission  means  what 
it  says,  and,  therefore,  the  fact  that  the  immediate 
grantor  of  the  company  held  by  quitclaim  title  only 
does  not  remove  the  company  from  the  protection  of 
section  77  of  the  code.  (Gen.  Stat.  1901,  §  4511.)  It 
is  useless  to  say  that  the  quitclaim  in  its  chain  of  title 
was  notice  of  defects  in  the  record  title,  in  the  face  of 
the  admission  that  the  company  purchased  in  good 
faith  relying  upon  the  judgment.  Besides,  an  exami- 
nation of  the  record  of  the  proceedings  would  not  have 
disclosed  that  the  judgment  was  void  on  the  ground 
that  the  tax  deed  upon  which  it  rested  was  void  on  its 
face.    (Wagner  v.  Beadle,  ante,  p.  468.) 

As  the  vacation  of  the  judgment  could  not  affect  the 
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title  of  the  sugar  company  to  the  land,  it  was  proper 
for  the  court  to  give  judgment  in  favor  of  the  invest- 
ment company  for  the  value  of  the  land,  less  the  lien 
for  taxes  under  the  void  deed. 
The  judgment  is  afiirmed. 


G.  R.  Pbunty  et  ux.,  Appellees,  v.  The  CoNSOLroATED 
Fuel  and  Light  Company,  Appellant. 

No.  16,85S. 

William  Cauble  et  ux.,  Appellees,  v.  The  Consoli- 
DATED  Fuel  and  Light  Company,  Appellant. 

No.  16,865. 

Pleadingb — General  Denial.  A  denial  of  every  allegation  in  the 
petition  ''prejudicial"  or  ''adverse"  to  the  defendant  held  not 
80  defective  as  to  present  no  issue. 

Appeal  from  Wilson  district  court;  James  W.  Fin- 
Ley,  judge.    Opinion  filed  May  7, 1910.    Reversed. 

Atwood  Cody,  for  the  appellant. 

B.  F.  Carter,  and  C.  W.  Shinn,  for  the  appellees. 

Per  Curiam:  The  appellees  in  each  of  these  cases 
filed  their  petition  against  the  appellant  for  the  pur- 
pose of  canceling  in  each  case  an  oil-and-gas  lease. 
The  appellant  filed  a  demurrer  in  each  case,  which  was 
by  the  court  overruled.  Thereupon  the  appellant,  in 
one  case,  filed  an  answer  in  which  it  denied  **each  and 
every  allegation  in  the  second  amended  petition  herein 
that  is  prejudicial  to  the  rights  of  the  defendant** ;  and 
in  the  other  case  the  appellant  filed  an  answer  which 
denied  "each  and  every  allegation  in  the  plaintiffs'  peti- 
tion herein  that  is  adverse  to  the  rights  of  the  defend- 
ant." The  appellant  then  filed  a  motion  in  each  case 
for  a  judgment  in  its  favor  on  the  pleadings,  and  the 
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appellees  in  each  case  filed  a  motion  for  judgment  on 
the  pleadings  in  their  favor.  After  argument  the  court, 
in  each  case,  denied  the  motion  of  the  appellant  and 
sustained  the  motion  of  the  appellees. 

It  must  be  observed  that  this  was  not  a  submission 
of  either  case  to  the  decision  of  the  court  upon  the 
pleadings,  but  while  each  motion  called  for  a  judgment 
upon  the  pleadings  the  motions  were  adversary,  each 
party  claiming  judgment  in  his  favor;  the  appellant 
contending  that  the  petition  stated  no  cause  of  action 
against  it,  and  the  appellees  contending  that  the  an- 
swers were  a  nullity  and  raised  no  issue — ^that  the  an- 
swers denied  no  fact  specifically,  but  left  to  the  court  to 
determine  what  was  "adverse"  and  "prejudicial"  and 
to  consider  such  matter  traversed. 

We  have  examined  the  petitions  and  think  the  court 
was  right  in  overruling  the  demurrer  and  denying  the 
appellant's  motion  for  judgment  on  the  pleadings.  As 
to  whether  the  motion  of  the  appellees  for  judgment 
on  the  pleadings  was  correctly  decided  depends  upon 
whether  the  answer  in  each  case  was  sufficient  to  put 
the  appellees  upon  their  proof — ^whether  in  fact  the 
answer  raised  any  issue. 

The  general  form  of  a  general  denial  to  a  petition  in 
this  state  is  that  the  defendant  denies  each  and  every 
allegation  of  fact  in  the  petition  contained.  In  Munn  v. 
Taulman,  1  Kan.  254,  a  denial  in  this  form:  "denies 
each  and  every  allegation  in  plaintiffs  petition  alleged 
against  him"  (page  254),  while  not  approved  as  good 
form,  was  held  sufficient  to  apprise  the  plaintiff  what 
defense  was  intended  to  be  set  up  in  bar  of  his  claim. 
In  Webster's  Universal  Dictionary,  in  the  definition  of 
"adverse,"  among  the  synonjmfis  given  are,  "opposite," 
"hurtful,"  "unfavorable";  and  as  synonjons  of  "preju- 
dicial" are  given,  "hurtful,"  "injurious,"  "disadvanta- 
geous." 

In  so  simple  a  matter  as  a  general  denial  there  is  no 
occasion  to  depart  from  the  well-recognized  form,  and 
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probably  the  court  could  without  prejudice  have  sus- 
tained a  motion  to  make  these  answers  more  definite 
and  certain;  but  we  do  not  think  the  answers  were 
nullities  and  so  defective  as  to  raise  no  issue,  but  were 
sufficient  to  apprise  the  appellees  what  defense  was  in- 
tended to  be  maintained  in  bar  of  their  claims. 

The  judgment,  therefore,  in  each  case  is  reversed, 
and  each  case  remanded  for  further  proceedings  in  ac- 
cordance with  these  views. 

BURCH,  J.,  dissenting. 


W.  T.  LeCompte,  Appellant,  v.  L.  V.  Smith,  Appellee. 

No.  16,607. 

1.  Tax  Deeds — Consideration  for  which  Each  Tract  Was  Con- 
veyed. A  tax  deed  was  not  void  on  its  face  because  it  did  not 
sufficiently  state  the  amount  for  which  each  of  several  tracts 
was  conveyed. 

2. Sale  to  the  Beat  Bidder.     A  claim  that  a  tax  deed 

failed  to  show  with  certainty  that  the  land  was  sold  to  the 
best  bidder  at  the  tax  sale  not  sustained. 

8.  Conveyance  of  Several  Tracts — Certificate  of  Pur- 
chase for  Each  Tract  Sold.  The  recitals  of  a  deed  conveying 
several  tracts  were  sufficient  to  show  that  the  treasurer  issued 
a  separate  certificate  of  purchase  for  each  tract  sold. 

Appeal  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 

Lee  Monroe,  and  George  A.  Kline,  for  the  appellant. 
0.  H.  Foster,  Edgar  Foster,  and  Fred  J.  iJvans,  for 
the  appellee. 

Per  Curiam:  The  appellant  brought  this  action  to 
set  aside  a  tax  deed  issued  to  the  appellee.  At  the  time 
of  bringing  the  action  the  tax  deed  had  been  of  record 
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more  than  five  years,  ajid  the  appellee  was  in  posses- 
sion of  the  land.  The  question  involved  is  whether  the 
tax  deed  is  void  upon  its  face.  If  valid  upon  its  face, 
the  judgment  of  the  court  must  be  affirmed. 

Three  objections  are  made  to  the  validity  of  the  deed. 
The  first  is  for  a  failure  to  state  in  the  deed  the  amount 
for  which  each  tract  was  conveyed.  The  land  in  ques- 
tion was  sold  in  four  separate  tracts.  As  shown  by  the 
face  of  the  deed,  the  first  tract,  No.  1,  was  sold  for 
$13.20;  No.  2,  for  $10.86;  No.  3,  for  $6.76;  No.  4,  for 
$6.92.  The  aggregate  of  these  amounts  is  $37.74, 
which  is  the  exact  consideration  recited  in  the  grant- 
ing clause  of  the  deed  for  the  conveyance. 

The  deed  on  its  face  also  undertakes  to  recite  the 
amount  of  taxes  paid  by  the  purchaser  on  each  tract 
for  the  four  years  following  the  sale ;  but  this  is  not  a 
necessary  recital,  as  the  payment  of  subsequent  taxes 
was  no  part  of  the  consideration  for  which  the  deed 
was  made.    (Jones  v.  Garden  City,  81  Kan.  59.) 

The  second  objection  is  that  the  deed  fails  to  show 
with  certainty  that  the  appellee  was  the  best  bidder  at 
the  tax  sale.  We  think  the  deed  is  not  open  to  this 
objection.    It  recites : 

"And  whereas,  at  the  place  aforesaid,  as  they  were 
as  aforesaid  severally,  and  in  due  course,  offered  for 
sale,  and  sold  to  L.  V.  Smith,  of  the  county  of  Finney 
and  state  of  Kansas,  .  .  .  having  offered  to  pay 
the  whole  amount  of  taxes,  interest,  penalty  and  costs 
then  due  and  remaining  unpaid  on  each  of  the  said 
parcels,  tracts  and  lots  of  said  property  hereinbefore 
described  and  severally  numbered,  to  wit,  on  the  parcel, 
tract  or  lot  in  said  description  numbered  1,  the  sum  of 
thirteen  dollars  and  twenty  cents  ($13.20) ;  on  that 
numbered  2,  ten  dollars  and  eighty-six  cents  ($10.86) ; 
on  that  numbered  3,  six  dollars  and  seventy-six  cents 
($6.76) ;  on  that  numbered  4,  six  dollars  and  ninety- 
two  cents  ($6.92) ;  for  the  whole  of  each  of  said  par- 
cels, tracts  and  lots  respectively,  which,  as  to  each  of 
them,  was  the  least  quantity  bid  for,  and  pajmient  of 
said  several  sums,  aggregating  the  sum  of  thirty-seven 
dollars  and  seventy-four  cents,  having  been  made  by 
him  to  the  treasurer,  the  said  property  was,  severally 
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as  aforesaid,  struck  off  to  him  at  the  prices  aforesaid, 
and  a  certificate  of  purchase  issued  to  him  by  the  treas- 
urer." 

The  deed  shows  that  the  appellee  bid  the  whole 
amount  of  taxes,  interest,  penidty  and  costs  on  each 
tract,  which  as  to  each  of  them  was  the  least  quantity 
bid  for.  The  highest  bid  that  can  be  received  at  a  tax 
sale  is  the  entire  amount  of  taxes,  interest,  penalties 
and  costs,  and  the  only  better  bid  there  can  be  is  where 
someone  bids  to  take  a  portion  of  a  tract  at  the  entire 
amount.  The  tax  deed  recites  that  no  one  offered  to 
take  a  less  quantity  of  land,  hence  it  appears  the  land 
was  sold  for  the  highest  bid  possible,  and  it  is  not  to  be 
presumed  that  there  were  two  best  bids. 

The  third  objection  is  that  the  deed  shows  affirma- 
tively that  the  treasurer  failed  to  issue  a  separate  cer- 
tificate of  sale  for  each  tract  of  land.  The  recital  of  the 
deed  is,  "the  said  property  was,  severally  as  aforesaid, 
struck  off  to  him  at  the  prices  aforesaid,  and  a  cer- 
tificate of  purchase  issued  to  him  by  the  treasurer." 
It  was  the  duty  of  the  treasurer  to  issue  a  separate 
certificate  for  each  tract  of  land  sold,  although  several 
tracts  of  land  may  be  embraced  in  one  tax  deed,  and 
the  recital  here  is  that  the  tracts  were  severally  struck 
off  to  the  purchaser  and  a  certificate  of  purchase  issued 
to  him  by  the  treasurer.  While  this  recital  refers  to 
the  certificate  in  the  singular  number,  indulging  the 
presumption  which  should  be  indulged  to  support  every 
tax  deed  which  has  been  of  record  more  than  five  years 
we  should  repeat  the  word  "severally"  after  "and," 
making  it  read,  "and  severally  a  certificate  of  purchase 
issued  to  him  by  the  treasurer." 

Indulging  the  presumptions  which  it  has  been  re- 
peatedly held  by  this  court  should  be  indulged  to  sus- 
tain a  tax  deed  under  the  provisions  of  section  141  of 
chapter  34  of  the  Laws  of  1876  (Gen.  Stat.  1909, 
§  9483) ,  this  deed  should  be  held  valid  on  its  face,  and 
the  judgment  is  affirmed. 
35—82  KAN. 
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John  C.  Roland,  Appellant',  v.  The  St.  Joseph  & 
Grand  Island  Railway  Company,  Appellee. 

No.  16.6ie. 

Railroad  Bridge — Obstruction  of  a  Stream — Duty  to  Anticipate 
Overflow,  A  petition  held  to  state  a  cause  of  action  in  virtue 
of  allegations  that  a  railroad  in  laying  its  track  over  a  stream 
and  the  adjacent  lowland  negligently  omitted  to  provide  an 
outlet  for  water  that  overflowed  the  banks  in  times  of  floods 
that  were  to  have  been  anticipated,  therdiyy  causing  injury  to 
the  plaintiff's  land. 

Appeal  from  Doniphan  district  court;  William  I. 
Stuart,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

S,  M.  Brewster,  and  Ryan  &  Ryan,  for  the  appellant. 
/.  /.  Baker,  and  R.  A.  Brown,  for  the  appellee. 

Per  Curiam:  John  C.  Roland  brought  an  action 
against  the  St.  Joseph  &  Grand  Island  Railway  Com- 
pany to  recover  damages  on  account  of  the  flooding  of 
his  lands  occasioned  by  its  bridge  across  a  stream.  His 
petition  was  held  to  be  fatally  defective,  and  he  appeals. 
Its  allegations,  so  far  as  here  important,  are  in  sub- 
stance that  the  defendant's  railroad  crosses  Wolf  river 
at  a  point  where  the  waters  of  that  stream  occasionally 
overflow  the  low  ground  on  each  side,  the  roadbed  being 
upon  an  embankment  some  six  feet  high,  measured 
from  the  level  of  such  low  ground ;  that  "said  defendant 
.  .  .  knew  .  .  .  that  said  stream  overflowed  as 
aforesaid  and  widened  out  on  either  side,  and  that  it  re- 
quired, and  was  necessary,  to  have  an  opening  of  several 
hundred  feet  on  either  side  of  said  Wolf  river  to  carry 
off  the  water  in  time  of  heavy  rains  and  floods,  yet  said 
defendant  constructed  said  roadbed  as  aforesaid,  and  as 
a  part  thereof  constructed  a  short  bridge,  not  to  exceed 
ninety  feet  in  length,  with  piling  driven  in  the  stream 
and  timbers  extending  down  about  thirty  inches  below 
the  top    ...    of  said  roadbed,  entirely  insufficient 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910. 5^ 

Roland  v.  Railway  Co. 

to  carry  off  the  water  at  ordinary  high-water  mark,  and 
insufficient  to  let  the  water  of  said  Wolf  river  pass 
through  or  under  said  roadbed ;  that  said  embankment, 
roadbed  and  bridge  were  so  constructed  as  aforesaid 
that  the  same  formed  ...  a  dam  and  obstruction 
to  the  water  of  said  Wolf  river  and  the  overflow  water 
of  the  low  ground  on  either  side  thereof;  that  the  said 
roadbed,  bridge  and  railroad  were  so  constructed 
.  .  .  negligently,  carelessly  and  willfully,  with  the 
full  knowledge  that  the  same  would  dam  up  the  water 
of  Wolf  river  and  the  overflow  water  therefrom  in 
times  of  high  water  and  floods  and  damage  plaintiff's 
lands  and  crops." 

The  defendant  claims  that  the  petition  shows  that 
the  water,  the  obstruction  of  which  is  alleged  to  have 
caused  the  plaintiff's  injurj^  had  overflowed  the  banks 
of  the  stream  and  was  therefore  surface  water,  which 
could  be  obstructed  without  occasioning  liability.  The 
allegation  is  that  the  embankment  and  bridge  operated 
as  a  dam  to  the  water  of  the  river  as  well  as  to  the  over- 
flow, so  that  the  contention,  if  otherwise  good,  would  not 
apply  to  the  entire  pleading.  The  record,  however, 
fairly  presents  the  question  whether  the  obligation  of 
a  railroad  company  in  laying  its  track  over  a  stream  and 
the  adjacent  low  ground  is  merely  to  allow  room  for 
the  passage  of  so  much  water  as  can  be  carried  within 
the  banks.  This  question  has  already  been  answered  in 
the  negative  in  Manufacturing  Co.  v.  Bridge  Co.,  81 
Kan.  616,  and  upon  the  authority  of  that  case  the  judg- 
ment must  be  reversed. 


Digitized  by  VjOOQ IC 


648  SUPREME  COURT  OF  KANSAS. 

Hughes  y.  Delautre. 


A.  J.  Hughes,  AppeUee,  v.  John  Delautre,  Appellant 

No.  16,621. 

Ejectment — Demurrer  to  Evidence,  In  an  action  of  ejectment 
a  demurrer  to  the  defendant's  evidence  was  improperly  sus- 
tained. 

Appeal  from  Seward  district  court;  WHiUAM  H. 
Thompson,  judge.  Opinion  ffled  May  7,  1910.  Re- 
versed. 

•  Thomas  A.  Scales,  and  Albert  Watkins,  for  the  ap- 
pellant. 

/.  P.  McLaughlin,  and  C.  G.  Messerley,  for  the  ap- 
pellee. 

Per  Curiam:  This  action  was  brought  to  recover  two 
lots  in  Liberal.  In  1901  the  lots  were  owned  by  Hughes 
and  his  son-in-law,  Naylor.  Naylor  gave  a  mortgage 
on  his  half  to  Beasley  for  $421.  There  is  testimony 
that  afterward,  and  before  March  2, 1902,  Hughes  sold 
his  half  interest  to  Naylor.  On  that  date  Naylor  sold 
the  property  to  McMains,  who  gave  a  new  mortgage  on 
the  whole  to  Beasley  for  $668.85.  The  mortgage  cov- 
ered $191.45  of  debt  belonging  to  Naylor,  and  this  in- 
terest Naylor  assigned  to  Hughes,  who  collected  the 
money  in  August,  1903.  When  Naylor  sold  the  prop- 
erty to  McMains  he  surrendered  possession  of  the  same. 
In  December,  1902,  McMains  sold  the  property  to  De- 
lautre and  Blake,  and  soon  afterward  Bl^e  conveyed 
his  interest  to  Delautre.  Since  that  time  Delautre  has 
been  in  continuous  i)ossession  of  the  property.  The 
deeds  from  Hughes  to  Naylor  and  later  from  Naylor  to 
McMains  were  not  recorded,  and  it  is  claimed  that  they 
were  lost.  In  1908  Hughes  obtained  a  warranty  deed 
to  the  lots  from  Naylor  and  a  quitclaim,  deed  from 
McMains,  and  then  brought  this  action.  On  the  trial 
Hughes  produced  an  abstract  which  it  was  admitted 
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showed  the  state  of  the  record  and  the  record  title  to 
the  lots  to  be  in  Hughes.  Delautre  then  offered  evi- 
dence tending  to  show  that  Hughes  had  sold  his  in- 
terest to  Naylor;  of  the  sale  of  the  property  by  Naylor 
to  McMains,  and  of  the  mortgages  mentioned;  some 
evidence  tending  to  show  knowledge  by  Hughes  of  the 
transfers  and  the  mortgage  which  purported  to  cover 
the  whole  property,  as  well  as  admissions  and  state- 
ments of  his  that  he  had  formerly  parted  with  his  in- 
terest in  the  property,  and  also  proof  that  Delautre  had 
been  in  possession  of  the  property  for  about  five  years 
and  had  paid  the  taxes  on  it,  except  for  one  year.  The 
court  sustained  a  demurrer  to  Delautre's  evidence  and 
gave  judgment  for  Hughes.    This  was  error. 

While  the  legal  title  appeared  to  be  in  Hughes,  there 
was  evidence  tending  to  show  that  Delautre  was  the 
equitable  owner  of  at  least  one-half  of  the  property  and 
entitled  to  the  possession  of  the  same.  The  testimony 
tends  to  show  that  Hughes  knew  of  all  these  transac- 
tions and  transfers.  If  Naylor  had  not  conveyed  the 
lots  to  Hughes  he  could  hardly  have  claimed  owner- 
ship as  against  Delautre  because  his  deed  to  McMains 
was  not  recorded,  and  from  some  of  the  testimony  it 
appears  that  Hughes  is  in  no  better  position,  at  least 
as  to  the  half  interest  formerly  owned  by  Naylor.  He 
is  bound  to  know  that  Delautre  had  been  in  i)ossession 
of  the  property,  paying  taxes  and  claiming  ownership 
for  years  before  the  transfer  from  Naylor  to  himself, 
and  must  be  held  to  know  what  an  inquiry  would  have 
disclosed.  The  testimony  of  appellant  can  not  be  ig- 
nored. It  tended  to  show  an  interest  and  right  of  pos- 
session in  himself,  and  a  demurrer  to  his  evidence 
should  not  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 
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Investment  Co.  v.  Andrew. 


The  WaKeeney  Land  and  Investment  Company, 
Appellee,  v.  George  H.  Andrew  et  al.,  Appellants. 

No.  16,686. 

Compromise  Tax  Deed — Consideration  for  Each  of  Several 
Tracts.  A  compromise  tax  deed  held  good  on  its  face  after 
five  years,  although  it  showed  one  year's  tax  on  several  dis- 
connected tracts  was  paid  after  the  certificate  issued,  without 
reciting  how  much  of  the  amount  accrued  on  each  tract,  the 
presumption  being  that  the  proportion  shown  by  the  original 
sale  continued. 

Appeal  from  Greeley  district  court ;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  May  7,  1910.    Reversed. 

D.  R.  Beckstrom,  for  the  appellants. 
W.  M.  Glenn,  Lee  MorCroe,  and  George  A.  Kline,  for 
the  appellee. 

Per  Curiam:  The  sole  question  presented  in  this  case 
is  whether  a  five-year-old  compromise  tax  deed,  which 
was  held  to  be  void  upon  its  face  for  a  failure  to  re- 
cite how  much  of  the  total  consideration  was  applied  to 
each  of  the  several  separate  tracts  conveyed,  can  be 
validated  by  a  presumption  to  be  drawn  from  the  other 
recitals.  In  Gibson  v.  Kueffer,  69  Kan.  534,  the  court 
decided  that  the  statute  required  a  tax  deed  covering 
several  separate  tracts  to  show,  not  only  how  much 
each  was  originally  sold  for,  but  also  for  how  much  it 
was  conveyed.  The  deed  there  involved  was  held  in- 
valid because  the  amounts  paid  for  subsequent  taxes 
were  stated  merely  in  gross,  but  whether  these  amounts 
could  have  been  apportioned  upon  any  presumption  to 
be  derived  from  other  parts  of  the  deed  was  not  con- 
sidered. In  Nagle  v.  Tieperman,  74  Kan.  53,  a  some- 
what similar  deed  was  involved,  but  there  the  taxes 
upon  the  several  tracts  happened  to  have  originally 
been  equal,  and  the  suggestion  naturally  arose  out  of 
that  situation  that  in  the  absence  of  an3rthing  to  indi- 
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cate  the  contrary  the  presumption  would  be  that  the 
equality  continued.  In  Kessler  v.  Polkosky,  81  Kan.  69, 
although  the  amounts  for  which  the  tracts  were  sold 
were  unequal,  it  was  held  that  upon  the  presumption 
of  continuity  the  subsequent  taxes  should  be  deemed  to 
have  accrued  against  each  in  the  same  proportion.  In 
Van  Hall  v.  Goertz,  ante,  p.  142,  the  principle  was  ap- 
plied to  a  compromise  tax  deed. 

Here  the  deed  states  the  amount  for  which  each  tract 
was  originally  sold,  and  also  the  amount  for  which  the 
taxes  against  it  were  compromised.  It  does  not  recite, 
however,  what  part  of  an  amount  which  was  paid  as 
subsequent  taxes  for  one  year  accrued  against  each 
tract.  In  accordance  with  the  cases  cited  it  will  be  pre- 
sumed that  the  total  payment  on  this  account  was  dis- 
tributed in  the  proportion  indicated  by  the  original  sell- 
ing prices.  That  the  amounts  fixed  by  the  compromise 
did  not  bear  the  same  relation  to  each  other  will  not 
alter  the  presumption. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 


Dennis  D.  Doty,  Appellant,  v.  J.  W.  Bitner,  Appellee. 

No.  16,660. 

Quitclaim  Deed — Comideratum — Prior  Unrecorded  Deed,  The 
holder  of  a  quitclaim  deed  who  failed  to  show  that  he  paid 
a  valuable  consideration  therefor  held  to  have  no  standing  to 
claim  a  benefit  from  the  failure  of  a  prior  grantee  of  the 
same  grantor  to  record  his  conveyance. 

Appeal  from  Stanton  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  May  7,  1910.  Af- 
firmed. 
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R.  W.  Hoskinson,  and  Albert  HosJdnson,  for  the  ap- 
pellant. 

G.  Porter  Craddock,  William  Easton  Hutchison,  and 
C.  E.  Vance,  for  the  appellee. 

Per  Curiam:  The  defendant  in  ejectment  relied 
upon  a  tax  deed  over  five  years  old  and  an  unrecorded 
conveyance  from  the  former  owner.  The  plaintiff  re- 
lied upon  a  subsequent  quitclaim  deed  from  the  same 
grantor.  Judgment  was  rendered  for  the  defendant, 
and  the  plaintiff  appeals. 

The  tax  deed  was  defective,  particularly  in  stating 
as  the  consideration  for  the  assignment  of  the  certifi- 
cate what  was  probably  the  amount  paid  at  the  tax 
sale.  It  is  somewhat  like  the  deed  involved  in  Van 
Bicskirk  v,  Lawrence,  ante,  p.  76,  but  whether  suffi- 
ciently so  to  make  that  case  decisive  of  this  need  not 
be  determined.  The  plaintiff  claimed  under  a  quit- 
claim deed  from  one  who  had  in  fact  parted  with  the 
title.  He  could  take  no  advantage  of  the  defendant's 
failure  to  record  the  earlier  deed  from  the  same 
grantor  unless  he  was  a  purchaser  for  a  valuable  con- 
sideration. (Grocer  Co.  v.  AUeman,  81  Kan.  543; 
Morris  v.  Wicks,  81  Kan.  790.)  And  the  burden  of 
proof  in  this  respect  rested  on  the  plaintiff.  (Kruse 
V.  Conklin,  ante,  p.  358.)  The  conveyance  to  him  re- 
cited that  it  was  made  for  one  dollar  and  other  valu- 
able considerations,  but  the  recital  was  not  evidence 
against  a  stranger.  (King  v.  Mead,  60  Kan.  539.) 
Having  failed  to  show  any  injury  resulting  to  himself 
from  the  omission,  he  had  no  standing  to  complain  of 
the  defendant's  failure  to  record  the  deed  from  their 
conmion  grantor. 

The  judgment  is  affirmed. 
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Frank  J.  Brown,  Appellant,  v.  J.  M.  Wilkerson  et  al., 
AppeUees. 

No.  17,096. 

Temporary  Injunction — Dissolution  on  Final  Hearing — Con^ 
tinuance  in  Force  by  Appeal.  Where  a  party  who  obtained  a 
temporary  injunction  was  defeated  on  the  final  hearing,  the 
injunction  was  not  continued  in  force  by  his  appeal. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  Opinion  filed  May  7,  1910.  Appellant's 
application  denied. 

E.  A.  Austin,  for  the  appellant. 
James  E.  Larimer,  for  the  appellee. 

Per  Curiam:  The  plaintiff  in  an  injunction  suit  ob- 
tained a  temporary  injunction  and  gave  a  bond.  On  a 
final  hearing  judgment  was  rendered  for  the  defendant, 
the  preliminary  order  being  set  aside.  The  plaintiff  ap- 
pealed within  a  time  fixed  by  the  court,  not  exceeding 
ten  days,  and  claims  that  by  virtue  of  this  appeal  his 
temporary  injunction  and  the  bond  supporting  it  re- 
main in  force.    The  statute  provides: 

"When  an  order  discharging  ...  an  attach- 
ment or  temporary  injunction  shall  be  made  in  any  case, 
and  the  party  who  obtained  such  .  .  .  injunction 
shall  appeal  from  such  order  to  the  supreme  court,  the 
court  or  judge  granting  such  order  shall,  upon  applica- 
tion of  the  appellant,  fix  the  time,  not  exceeding  ten 
days  from  the  discharge  or  modification  of  such  attach- 
ment or  injunction,  within  which  the  appeal  shall  be 
perfected,  and  during  such  time  the  execution  of  said 
order  shall  be  suspended  and  until  the  decision  of  the 
case  upon  appeal,  if  the  appeal  be  taken ;  and  the  under- 
taking given  upon  the  allowance  of  the  attachment  shall 
be  and  remain  in  full  force  until  the  discharge  shall 
take  effect.  If  the  appeal  be  not  taken  within  the  time 
limited,  the  order  of  discharge  shall  become  operative 
and  be  carried  into  effect."    (Code  1909,  §  595.) 

Here  the  temporary  injunction  was  not  vacated  until 
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the  hearing  on  the  merits ;  but  assuming  that  the  order 
of  vacation  may  be  treated  as  a  separate  ruling  preced- 
ing the  judgment,  and  that  the  plaintiff  by  his  appeal 
has  stayed  the  operation  of  that  ruling,  the  final  judg- 
ment itself  supersedes  the  prior  proceedings,  and  until 
it  is  stayed  by  some  court  or  order  no  injunction  is  in 
force. 

The  appellant's  application  is  denied. 


Margaret  Neef,  Appellant,  v.  Charles  W.  Harrell, 

Appellee. 

No.  16,820. 

Redemption — Foreclosure  of  Purchase-money  Lien.  The  right 
of  redemption  from  a  sheriff's  sale  upon  the  foreclosure  of  a 
purchase-money  lien  limited  to  six  months  instead  of  eighteen, 
because  one-third  of  the  total  price  had  not  been  paid.  (Code 
1909,  §  503.) 

Appeal  from  Rawlins  district  court;  William  H. 
Pratt,  judge.   Opinion  filed  May  19, 1910.   Modified. 

/.  P.  Noble,  for  the  appellant. 

Per  Curiam:  Charles  W.  Harrell  contracted  to  buy  a 
tract  of  land  of  Margaret  Neef  for  $3600,  of  which 
$1200  was  to  be  cash.  He  took  possession  of  the  land 
but  made  no  payment,  contending  that  the  title  was 
defective.  She  recovered  a  decree  for  specific  perform- 
ance, with  a  provision  that  unless  within  a  fixed  time 
he  should  pay  the  amount  of  cash  agreed  upon  and  give 
security  for  the  deferred  payment  she  should  have 
judgment  against  him  for  the  amount  of  the  agreed 
price,  which  should  be  a  lien  on  the  land.  This  judg- 
ment was  affirmed  on  appeal.  {HarreU  v.  Neef,  80  Kan. 
848.)    No  payment  being  made,  the  land  was  sold  by 
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the  sheriff,  September  28,  1909,  and  the  sale  was  con- 
firmed. The  judgment  indicated  that  the  sale  was  to 
be  made  subject  to  the  statutory  right  to  redeem,  with- 
out specifying  the  time  within  which  it  should  be  ex- 
ercised. At  the  confirmation  Mrs.  Neef  contended  that 
as  the  sale  had  been  made  to  satisfy  a  purchase-money 
lien,  and  a  third  of  the  total  price  had  not  been  paid, 
the  period  of  redemption  should  be  limited  to  six 
months,  and  she  now  appeals  from  an  order  fixing  it 
at  eighteen  montlis.  The  appellee  has  filed  no  brief, 
and  no  reason  is  apparent  why  under  the  statute  (Code 
1909,  §  503) ,  more  than  six  months  should  have  been 
allowed  in  which  to  redeem.  That  time  has  already 
expired,  but  in  order  that  opportunity  may  be  given 
for  the  exercise  of  the  right  of  redemption  after  the 
final  judgment  in  the  case  the  period  will  be  extended 
until  June  15,  inclusive.  The  judgment  of  the  district 
court  is  modified,  and  it  is  ordered  by  this  court  that 
unless  the  property  is  redeemed  on  or  before  the  date 
named  the  sheriff  execute  a  deed  to  the  purchaser. 

The  decision  will  be  announced  at  once  in  order  that 
the  defendant  may  have  as  early  notice  as  possible  of 
the  time  when  the  right  of  redemption  will  expire. 
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The  Robert  Garrett  Lumber  Company,  Appellee,  v. 
Mary  R.  Loftus,  Appellant 

No.  16.401. 
SYLLABUS  BY  THE  COURT. 

1.  Mechanic's  Lien — Married  Woman's  Real  Estate — Material 
Furnished  under  Contract  with  Husband,  The  mechanic's 
lien  law  (Code  1909,  §649)  allowing  a  lien  on  a  married 
woman's  real  estate  for  material  furnished  to  her  husband 
under  a  contract  with  him  and  used  by  him  to  improve  such 
property  does  not  violate  the  mandate  of  the  constitution 
(art.  15,  §  6)  that  married  women  shall  be  protected  in  ac- 
quiring and  possessing  property  separate  and  apart  from 
their  husbands,  or  conflict  with  the  married  women's  act 
(Gen.  Stat.  1909,  §  4872)  providing  that  the  separate  estate 
of  a  married  woman  shall  not  be  subject  to  the  disposal  of 
her  husband  or  liable  for  his  debts. 

2.  Personal  Judgment   against    Wife   Not  Authorized, 

The  mechanic's  lien  statute  does  not  authorize  a  personal 
judgment  against  a  wife  for  the  price  of  material  furnished 
to  her  husband  under  a  contract  with  him  and  used  by  him 
in  improving  her  property. 

8.  Lien  Does  Not  Extend  to  Shares  of  Cotenants  Ac- 

quired  after  Lien  Attached,  A  mechanic's  lien  created  in  the 
manner  stated  in  paragraph  1  upon  a  married  woman's  un- 
divided interest  in  a  tract  of  real  estate  does  not  extend  to 
the  shares  of  her  cotenants,  and  after  the  lien  has  been  per- 
fected she  may  purchase  and  hold  such  shares  unencumbered 
by  it. 

Appeal  from  Leavenworth  district  court;  James  H. 
GiLLPATRiCK,  judge.  Opinion  filed  June  11,  1910. 
Modified. 

James  F.  Getty,  F.  D.  Hutchings,  and  David  F.  Car- 
son, for  the  appellant. 
/.  C.  Petherbridge,  and  E.  B.  Baker,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  action  in  the  district  court  was  one 
to  foreclose  a  mechanic's  lien.  Mary  R.  Loftus  owned 
an  undivided  one-sixth  of  the  lots  affected,  in  fee  sim- 
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pie.  Her  husband  undertook  to  convert  a  building 
standing  upon  the  lots  into  an  ice  plant,  and  the  lumber 
company  sold  him  lumber  for  that  purpose.  A  lien 
was  duly  perfected  which  correctly  stated  the  interest 
of  the  owner.  After  the  suit  was  conmienced  an 
amended  petition  was  filed  which  stated  that  while  the 
action  was  pending  Mary  R.  Loftus  acquired  the  re- 
maining interests  in  the  property  and  thereby  became 
the  owner  of  all  the  shares.  A  personal  judgment  was 
rendered  against  Mary  R.  Loftus  for  the  amount  of  the 
lien,  the  lien  was  charged  upon  the  whole  property,  and 
a  decree  of  foreclosure  was  entered.  Mary  R.  Loftus 
appeals. 

Section  649  of  the  code  of  1909,  which  governs  the 
controversy,  reads  as  follows: 

"Any  person  who  shall  under  contract  with  the 
owner  of  any  tract  or  piece  of  land,  or  with  a  trustee, 
agent,  husband  or  wife  of  such  owner,  perform  labor  or 
furnish  material  for  the  erection,  alteration  or  repair 
of  any  building,  improvement  or  structure  thereon, 
.  .  .  shall  have  a  lien  upon  the  whole  of  said  piece 
or  tract  of  land,  the  building  and  appurtenances,  in  the 
manner  herein  provided." 

It  will  be  observed  that  this  statute  permits  a  hus- 
band to  subject  his  wife's  real  estate  to  a  lien  for  im- 
provements which  he  erects  thereon  under  his  own 
contract,  without  her  authority,  consent  or  knowledge. 
An  agency  in  the  ordinary  sense  of  that  term  need  not 
exist.  The  appellant  argues  that  the  statute  to  this 
extent  contravenes  the  provisions  of  the  constitution 
requiring  that  married  women  shall  be  protected  in 
acquiring  and  possessing  property  separate  and  apart 
from  their  husbands  (art.  15,  §  6),  and  contravenes  the 
statute  enacted  in  obedience  to  the  constitution  provid- 
ing that  the  separate  estate  of  a  married  woman  shall 
not  be  subject  to  the  disposal  of  her  husband  or  liable 
for  his  debts  (Gen.  Stat.  1868,  ch.  62,  §  1;  Gen.  Stat. 
1909,  §4872). 
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The  mechanic's  lien  statute  does  not  permit  a  hus- 
band to  dispose  of  his  wife's  real  estate,  or  permit  her 
real- estate  to  be  sold  for  his  debts,  in  the  sense  of  the 
married  women's  act.  The  lien  is  allowed  and  the  sale 
is  made  because  of  the  increment  in  value  to  the  wife's 
property  consequent  upon  the  improvement.  Having: 
received  the  benefit,  her  property  is  charged  with  the 
burden.  The  same  equitable  purpose  is  subserved  as 
that  accomplished  by  the  occupying  claimant  act,  and 
no  more  injustice  is  likely  to  result  than  follows  from 
the  enforcement  of  any  remedial  statute.  In  some 
cases  the  wife  may  be  ignorant  of  her  husband's  con- 
duct, and  in  rare  instances  the  structure  may  be  a  detri- 
ment, but  generally  real  estate  will  not  be  openly  and 
visibly  improved  without  the  owner's  acquiescence ;  and 
a  wife  who  does  not  submit  may  always  intercept  a  lien 
by  prompt  action.  Actual  authority  on  the  part  of  the 
husband  to  act  for  the  wife  is  easily  denied  and  hard  to 
prove,  and  the  door  would  be  opened  to  gross  fraud  if, 
after  material  has  been  furnished  or  labor  performed 
to  the  betterment  of  the  wife's  property,  she  could  re- 
pudiate it.  For  the  purpose  of  preventing  perjury  and 
fraud  the  statute  estops  the  wife  from  denying  the  ac- 
ceptance and  receipt  of  benefits  from  an  improvement 
erected  on  her  land  by  her  husband.  Viewed  from  this 
standpoint  no  constitutional  objection  to  the  law  is 
apparent. 

From  an  instruction  given  the  jury  called  in  the  case 
and  from  the  court's  findings  of  fact  it  appears  that  the 
trial  court  entertained  the  view  that  the  statute  quoted 
authorizes  a  personal  judgment  against  the  wife,  as 
well  as  a  lien,  whenever  material  is  purchased  by  her 
husband,  is  used  in  the  improvement  of  her  property, 
and  is  not  paid  for.  Such  is  not  the  law.  The  statute 
gives  nothing,  either  expressly  or  by  implication,  except 
the  right  to  a  lien.  It  creates  no  agency  in  the  hus- 
band to  bind  the  wife  personally,  and  no  personal  obli- 
gation exists  to  pay  her  husband's  debt  for  material 
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he  buys  and  uses  on  her  premises  unless  by  conduct  or 
agreement  the  wife  creates  one.  Knowledge  of  her 
husband's  contract  with  the  material  man  and  knowl- 
edge that  the  material  is  being  used  for  the  improve- 
ment of  her  property  are  not  sufficient.  She  may  be 
willing  that  the  improved  property  shall  be  bound  and 
be  unwilling  to  subject  the  remainder  of  her  estate  to 
liability;  and  unless  she  adopts  the  contract  as  her  own 
or  makes  herself  responsible  for  the  debt  as  in  other 
cases  no  personal  judgment  can  be  rendered  against 
her.  Otherwise  her  separate  estate  would  be  liable  for 
the  payment  of  her  husband's  debts.  The  appellee  cites 
the  case  of  BetheU  v.  Lumber  Co.,  39  Kan.  230,  to  the 
contrary,  wherein  the  commissioner  writing  the  opin- 
ion said: 

"Where  the  husband  of  the  owner  of  the  property 
purchases  material,  which  the  statute  provides  he  may 
do,  the  person  furnishing  the  material  under  such  a  con- 
tract may  presume,  and  he  has  the  right  to  do  so,  that 
it  is  furnished  to  the  husband  of  the  wife,  to  be  charged 
to  her  and  upon  her  property,  and  has  a  right  to  file 
a  lien  to  secure  its  payment."     (Page  234.) 

In  that  case  a  husband  entered  into  a  contract  with 
his  wife  to  furnish  labor  and  material  for  the  improve- 
ment of  her  property.  The  contract  was  performed 
but  some  of  the  material  was  not  paid  for,  and  the  lumr 
ber  company  which  sold  the  material  perfected  a  lien 
therefor.  The  husband  told  the  agent  of  the  lumber 
company  to  go  to  his  wife  for  the  money  when  wanted 
and  that  she  would  pay  him.  The  wife  did  make  pay- 
ments to  the  lumber  company  when  called  upon,  and  on 
such  occasions  desired  receipts  in  her  own  name.  The 
contract  between  the  husband  and  the  wife,  however, 
was  not  disclosed  to  the  lumber  company.  The  district 
court  rendered  judgment  sustaining  the  lien,  and  also 
rendered  personal  judgment  against  the  wife.  On  ap- 
peal the  judgment  was  affirmed.  The  contest  in  this 
court  related  to  the  effect  of  the  undisclosed  contract 


Digitized  by  VjOOQ IC 


660     SUPREME  COURT  OF  KANSAS. 

Garrett  v.  Loftus. 

between  the  husband  and  the  wife  upon  the  right  to  a 
lien.  The  language  quoted  formed  a  part  of  the  discus- 
sion of  that  subject,  which  indeed  was  the  only  one  con- 
sidered. The  personal  judgment  against  the  wife 
rested  upon  grounds  wholly  independent  of  any  sup- 
posed statutory  liability.  The  existence  of  such  a  lia- 
bility was  not  pressed  upon  the  attention  of  the  court, 
was  not  necessary  to  an  affirmance  of  the  judgment  of 
the  trial  court,  and  was  not  in  fact  adjudicated,  as  the 
syllabus  of  the  decision  clearly  shows.  The  interpola- 
tion of  the  word  "her"  was  purely  obiter,  and  the  clause 
in  which  it  occurs  should  read :  "to  be  charged  to  and 
upon  her  property."  This  being  true,  the  decision  fur- 
nishes no  authority  for  the  personal  judgment  against 
Mrs.  Loftus.  No  independent  reason  for  sustaining 
the  judgment  is  offered  by  the  appellee,  and  none  is 
apparent. 

Expressions  are  common  in  the  law  books  to  the  ef- 
fect that  a  mechanic's  lien  binds  interests  in  the  prop- 
erty subsequently  acquired  by  the  person  who  is  the 
owner  within  the  meaning  of  the  statute.  An  examina- 
tion of  the  authorities  shows  that,  although  not  so 
stated  in  express  terms,  the  principle  applies  to  those 
cases  only  in  which  the  after-acquired  interest  oper- 
ates to  increase  or  enlarge  the  estate  to  which  the  lien 
has  already  attached,  as  when  the  holder, of  a  leasehold 
or  of  a  life  estate  purchases  the  fee,  or  the  holder  of  an 
equitable  estate  acquires  the  legal  title,  or  an  encum- 
brance is  removed,  or  when  an  estate  by  curtesy  be- 
comes initiate  by  the  birth  of  a  child,  or  when  one  with- 
out title  makes  an  improvement  and  then  obtains  title. 
But  if  the  acquired  interest  be  distinct  and  independ- 
ent, so  that  it  does  not  merge  into  the  estate  already 
held  or  inure  to  the  support  of  such  estate,  it  is  not 
affected  by  the  lien. 

Leaving  out  of  account  necessary  repairs  and  im- 
provements essential  to  the  preservation  of  the  prop- 
erty, one  tenant  in  common  can  not  by  his  own  contract 
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alone  subject  the  interests  of  his  cotenants  to  a  me- 
chanic's lien.  (Mellor  v.  Valentine,  3  Colo.  260 ;  Seely 
V.  NeiU,  37  Colo.  198 ;  Conrad  &  Ewinger  v.  Starr,  50 
Iowa,  470,  481;  Woodbum  et  al.  v.  Gifford,  66  111.  285; 
Leslie  and  Slack  v.  Leonard,  10  Pa.  Super.  Ct.  .548.) 
Those  shares  are  no  more  bound  than  they  would  be  if 
partition  had  already  taken  place,  and  they  may  be  sold 
and  conveyed  as  free  from  lien  as  if  independent  tracts 
held  by  separate  owners  were  involved.  The  facts  of 
this  case  are  much  stronger.  By  virtue  of  the  marital 
relation  and  the  statute  the  appellant's  husband  was 
able  to  subject  his  wife's  one-sixth  interest  in  the  lots 
to  the  lien,  but  no  other  estate  or  right  or  interest  ex- 
isted to  which  he  had  the  legal  power  to  attach  a  lien. 
The  one-sixth  interest  belonging  to  Mrs.  Loftus  was  a 
fixed  and  definite  share,  entitling  her  to  a  specific 
quantity  of  the  lots  on  partition.  She  held  this  inter- 
est by  a  title  which  could  not  be  fortified  or  improved. 
Her  estate  was  not  capable  of  enlargement  or  better- 
ment, because  she  owned  the  entire  estate.  There  was 
no  additional  interest  she  could  acquire  and  merge  into 
that  to  which  the  lien  attached.  After  the  lien  be- 
came fixed  it  was  not  capable  of  expansion  to  include 
distinct  and  independent  shares,  and  those  which  were 
free  of  the  lien  when  it  was  perfected  remained  as  free 
in  the  hands  of  Mrs.  Loftus  as  they  were  before  she 
purchased  them. 

The  case  of  Lumber  Co,  v.  Fretz,  51  Kan.  134,  cited 
by  the  appellee,  is  entirely  consistent  with  these  views. 
Fretz  was  in  undisputed  possession  and  claimed  the 
right  of  such  possession  when  the  improvement  was 
made.  Afterward  he  received  a  conveyance  of  the  legal 
title,  but  by  just  what  right  did  not  appear.  The  court 
held  that  in  the  absence  of  a  contrary  showing  the  con- 
veyance was  a  recognition  of  a  prior  equitable  title. 
When  the  legal  and  equitable  titles  merged  the  lien  at- 
tached to  the  whole  estate. 

36—82  KAN. 
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The  appellant  claims  the  trial  court  committ^  error 
in  some  matters  which  have  not  been  discussed.  If  so 
her  substantial  rights  were  not  prejudicially  affected. 

The  judgment  of  the  district  court  is  modified  so  far 
as  it  relates  to  the  appellant,  Mary  R.  Loftus,  to  include 
no  more  than  the  foreclosure  of  the  lien  upon  the  one- 
sixth  interest  in  the  property  which  she  originally 
possessed.  As  modified  the  judgment  is  afiSrmed,  with 
costs  to  the  appellant. 


A.  Marks,  AppeUee,  v.  C.  G.  Chumos,  Appellant 

No.  16,415. 
SYLLABUS  BY,  THE  COUKT. 

Statute  op  Frauds— Lccwc  for  More  them  a  Year  Signed  by 
One  Partner  Onlp — Obligation  of  the  Firm,  Where  one  of  two 
partners  enters  into  a  contract  in  writing  for  the  lease  of  a 
building  for  a  term  of  three  years,  for  the  benefit  of  the  firm, 
although  the  contract  is  made  only  in  the  name  of  one,  and  is 
signed  by  him  as  the  lessee  and  by  the  lessor,  and  the  partners 
thereafter  enter  into  the  possession  of  the  leased  property  and 
occupy  it  for  a  time,  the  lease  is  the  written  contract  of  the 
partner  who  did  not  sign  the  same  as  well  as  of  the  partner 
who  did  sign  it. 

Lease  for  More  than  a  Year — Oral  Assignment  by 

Lessee — Oral  Agreement  by  Assignee  to  Comply  tuith  Terms. 
Where  a  contract  of  lease  for  a  term  of  three  years  is  exe- 
cuted by  one  person  as  lessee  and  by  the  lessor,  and  the  lessee 
takes  possession  of  the  property  and  occupies  it.  for  a  time 
under  the  terms  of  the  lease,  and  thereafter  sells  all  his  stock 
of  merchandise  in  the  building  leased  and  all  his  rights  under 
the  lease  to  a  third  person,  by  oral  agreement  only,  and  such 
third  person  enters  into  the  possession  of  the  property  and 
occupies  it  for  a  considerable  time  and  orally  agrees  with  the 
lessor  to  comply  with  all  the  terms  of  the  lease,  and  for  sev- 
eral months  pays  the  rent  in  accordance  with  the  terms  of 
the  lease,  the  lease  becomes  the  written  contract  of  such  third 
person. 
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Appeal  from  Douglas  district  court;  Charles  A. 
Smart,  judge.    Opinion  filed  June  11,  1910.    Affirmed. 

Edward  T.  RUing,  and  /.  S.  Ensminger,  for  the  ap- 
pellant. 

Ord  Clingman,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  appellee  brought  suit  in  the  district 
court  of  Douglas  county  against  the  appellant  and  one 
Liimperakis.  In  his  first  cause  of  action  he  claims  dam- 
ages for  the  nonperformance  of  a  contract  of  lease  in 
the  sum  of  $480.  In  his  second  cause  of  action  he 
claims  damages  for  injuries  to  the  leased  building  in 
the  sum  of  $200.  Upon  his  first  cause  of  action  the 
plaintiff  recovered  judgment  against  both  of  the  de- 
fendants in  the  sum  of  $280,  and  upon  the  second  cause 
of  action  he  recovered  judgment  against  the  appellant 
only  for  the  sum  of  $120.  Chumos  alone  appealed,  and 
Limperakis  is  not  made  a  party  in  this  court. 

It  is  apparent  that  the  rights  of  Limperakis  might 
be  affected  by  a  decision  in  this  case,  and  technically 
the  motion  of  the  appellee  to  dismiss  might  properly  be 
sustained,  but  we  have  reviewed  the  entire  case  and 
prefer  to  decide  it  upon  its  merits. 

The  first  contention  of  the  appellant  is  that  the  court 
erred  in  admitting  evidence  upon  the  question  of  his 
alleged  copartnership  with  Limperakis,  and  also  evi- 
dence tending  to  show  that  he  bought  the  stock  of  goods 
in  the  building  from  Limperakis  and  orally  agreed  to 
carry  out  the  terms  of  the  lease;  also  that  the  court 
erred  in  admitting  evidence  of  conversations  between 
Chumos  and  the  lessor  tending  to  show  that  Chumos 
orally  agreed  to  assume  the  contract  of  lease  and  to 
carry  out  its  provisions,  although  no  written  assign- 
ment  thereof  had  been  made.  We  have  examined  the 
evidence  on  these  points  and  think  it  was  competent  for 
the  purpose  for  which  it  was  introduced,  and  find  no 
error  in  its  admission. 
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The  appellant  also  contends  that  the  lease,  not  having 
been  signed  by  him  and  not  having  been  assigned  in 
writing  to  him,  is  void  as  between  him  and  the  lessor, 
under  the  statute  of  frauds  and  perjuries  (Gen.  Stat. 
1868,  ch.  43,  §  5 ;  Gen.  Stat.  1909,  §  3837) ,  and  that  his 
oral  agreement  to  assume  the  obligations  of  Limperakis 
is  void  under  section  3838  of  the  General  Statutes  of 
1909  (Laws  1905,  ch.  266,  §  1). 

There  was  evidence  tending  to  show  that  Chumos 
and  Limperakis  were  copartners  in  the  business  to  be 
carried  on  in  the  leased  premises,  that  the  lease  was 
made  in  the  interest  of,  and  for  the  benefit  of ,  the  co- 
partnership, and  that  the  copartnership  accepted  the 
lease  and  occupied  the  premises  under  it  for  a  time. 
Authorities  are  abundant  that  if  one  partner  had  pur- 
chased the  property  and  taken  a  deed  thereto  in  his  own 
name,  under  like  circumstances,  the  real  estate  wouM 
have  become  the  property  of  the  copartners,  and  that 
the  partner  taking  the  legal  title  would  hold  the  same 
in  trust  for  the  benefit  of  himself  and  his  copartner,  and 
the  copartner  could  assert  his  interest  in  the  property, 
although  he  had  no  written  conveyance  thereof.  The 
principle  applies  to  this  case,  and  the  lease  of  the  co- 
partner became  the  lease  of  Chumos,  for  whose  benefit 
it  was  in  part  made. 

Even  if  there  was  no  copartnership  between  Chumos 
and  Limperakis,  if  Limperakis  rented  and  occupied  the 
premises  on  his  own  account,  and  with  the  knowledge 
and  consent  of  the  lessor  sold  and  assigned  his  unex- 
pired term  to  Chumos,  and  Chumos  received  the  writ- 
ten lease,  entered  into  the  possession  of  the  premises 
thereunder,  and  paid  rent  in  accordance  with  the  terms 
of  the  lease  for  months,  the  lease  became  a  contract  in 
writing  between  the  landlord  and  Chumos  for  the  un- 
expired term.  (See  Barahyte  v.  Reed-estate  Co.,  66 
Kan.  390,  and  cases  there  cited.) 

It  is  also  contended  that  the  judgment  upon  each 
cause  of  action  is  for  a  larger  amount  than  the  evidence 
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justified.     The  judgment  in  each  instance  is  for  a 
smaller  amount  than  is  claimed  in  the  petition.    And 
there  is  evidence  sustaining  the  amount  of  the  judg- 
ment as  to  each  cause  of  action. 
The  judgment  is  affirmed. 


W.  S.  Gregory,  Appellant,  v.  Kennedy  Brothers, 
AppeUees. 

No.  16,429. 
SYLLABUS  BY  THE  COURT. 

Agent's  Commission— Lond  Listed  with  Different  Brokers— Pro- 
curing Cause  of  Sale,  A  landowner  listed  his  land  for  sale 
with  the  plaintiff  and  also  with  the  defendants.  The  plaintiff 
procured  a  purchaser,  and  induced  him  to  go  and  see  the  land 
and  to  purchase.  The  defendants  interfered  and  took  the 
purchaser  to  the  owner,  who  asked  them  if  the  customer  was 
not  the  customer  of  the  plaintiff.  They  said  he  was  not,  and, 
by  misrepresentations  to  the  owner  and  the  purchaser,  pre- 
vented the  plaintiff  from  closing  the  sale  and  consummated  it 
themselves.  Upon  these  facts  it  is  held,  in  an  action  between 
the  agents  to  recover  the  commission,  that  the  plaintiff  was  the 
primary,  proximate  and  procuring  cause  of  the  sale  and  en- 
titled to  the  commission. 

Appeal  from  Pawnee  district  court ;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  June  11, 1910.    Reversed. 

STATEMENT. 

W.  S.  Gregory  brought  suit  against  Willis  Jennings 
to  recover  a  conmiission  of  $101  for  the  sale  of  a  farm. 
Kennedy  Brothers  filed  an  interplea,  claiming  that  the 
commission  was  due  them.  Jennings  deposited  the 
amount  of  the  conmiission  with  the  court,  and  by  agree- 
ment of  the  parties  Kennedy  Brothers  were  substituted 
as  defendants.    The  case  was  tried  without  a  jury,  and 
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the  court  made  findings  of  fact  and  conclusions  of  law 
as  follow: 

"FINDINGS  OF  FACT. 

"(1)  That  during  the  month  of  January,  1909,  Jen- 
nings listed  the  above-described  land  with  the  plaintiff 
for  sale,  price  to  be  $3000,  and  agreed  to  pay  plaintiff  a 
commission  of  $101  for  effecting  a  sale  at  that  price. 

"(2)  That  the  land  had  been  previously  listed  by 
Jennings  with  Kennedy  Brothers  upon  the  same  terms. 

"(3)  That  about  February  4,  1909,  the  plaintiff, 
Gregory,  found  a  prospective  purchaser  for  the  sale  of 
the  land  in  the  person  of  C.  L.  Converse,  and  told  Con- 
verse of  the  land,  describing  it  in  detail;  that  at  the 
time  Converse  told  plaintiff  he  was  going  to  Gray 
county  to  look  at  other  lands,  and  that  if  he  did  not  pur- 
chase there  he  would  return  and  look  at  the  land  in 
question ;  that  later  he  returned  to  Lamed  and  agreed 
with  plaintiff  to  go  and  look  at  the  land  in  question,  and 
buy  the  same  if  it  suited  him. 

"  (4)  That  the  plaintiff  was  the  first  one  to  introduce 
the  subject  of  purchasing  the  land  in  question  to  Con- 
verse, and  that  no  other  person  had  an3rthing  to  do 
with  inducing  him  to  go  and  see  the  land. 

"(5)  That  on  the  5th  of  February,  1909,  said  Con- 
verse arranged  to  go  and  see  the  land,  going  by  train 
from  Larned  to  Burdett,  Kan.,  as  per  his  agreement 
with  plaintiff. 

"(6)  That  on  that  date  Kennedy  Brothers,  being  in- 
formed of  his  purpose  to  go  to  see  the  land  in  question, 
solicited  him  to  go  with  them  and  see  this  land  with 
other  lands,  and  that  Converse  did  so. 

"(7)  That  on  the  day  following  he  returned  with 
Kennedy  Brothers  to  Lamed,  the  home  of  Jennings, 
and  offered  to  buy  the  land  for  $2900. 

"  (8)  That  Kennedy  Brothers  took  the  matter  up  by 
telephone  with  Jennings,  who  agreed  to  sell  the  land 
at  that  price  and  pay  the  commission  of  $101. 

"  (9)  That  in  this  telephone  talk  Jennings  asked  Ken- 
nedy Brothers  if  this  customer  was  Gregory's  man,  and 
they  told  him  he  was  not. 

"(10)  That  when  Kennedy  Brothers  took  Converse 
to  see  the  land  they  knew  he  was  Gregory's  customer, 
and  that  the  land  had  been  called  to  his  attention  by 
Gregory,  and  that  he  was  going  to  see  it,  at  Gregory's 
instance,  as  a  prospective  purchaser. 
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"  (11)  That  before  closinsr  the  trade  Converse  asked 
Kennedy  Brothers  if  it  would  not  be  better  to  see  Mr. 
Gregory  before  closing  the  matter  up,  and  they  said  to 
him  that  Gregory  had  nothing  to  do  with  it. 

''  (12)  That  on  the  last-named  date,  and  immediately 
after  the  conversation  by  telephone  between  Kennedy 
Brothers  and  Jennings,  Converse  bought  the  land  for 
the  sum  of  $2900,  made  a  cash  payment  thereon,  and 
later  completed  the  payment  and  acquired  the  land.'' 

*'CX)NCLUSI0NS  OP  LAW. 

"(1)  That  Jennings  had  the  right  to  list  the  land 
with  as  many  agents  as  he  might  desire,  and  that  he 
would  be  liable  for  but  one  commission,  and  that  to  the 
party  who  first  brought  him  the  purchaser  (which  in 
this  instance  is  Kennedy  Brothers),  and  that  by  pay- 
ing the  money  into  court  he  has  discharged  his  full 
duty  in  the  premises  and  should  be  discharged  without 
cost. 

"(2)  That  while  Gregory  was  the  man  who  first 
found  the  customer,  Kennedy  Brothers,  being  the  ones 
who  brought  the  customer  to  the  seller,  are  entitled  to 
the  commission. 

"(3)  That  while  the -practice  of  inducing  a  known 
customer  of  another  real-estate  agent  to  abandon  such 
agent  may  be  questionable  as  a  matter  of  business 
ethics,  it  is  permissible  as  a  matter  of  law,  and  a  real- 
estate  agent  has  no  vested  rights  in  a  customer  and  no 
right  to  recover  until  he  has  brought  such  customer  and 
seller  together." 

The  court  thereupon  dismissed  Jennings  from  the 
case,  without  costs,  and  ordered  the  sum  deposited  by 
him  in  court  to  be  paid  to  Kennedy  Brothers,  and 
rendered  judgment  for  costs  against  the  plaintiff.  The 
plaintiff  appeals. 

G.  Polk  Cline,  for  the  appellant. 
W.  H.  Vernon,  and  W.  H.  Vernon,  jr.,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

PORTEE,  J. :  From  the  findings  it  appears  that  Ken- 
nedy Brothers  had  nothing  to  do  with  inducing  the  pur- 
chaser to  go  and  see  the  land,  and  there  is  no  fmding 
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that  anything  they  did  induced  him  to  take  it.  Without 
their  efforts  he  would  have  purchased.  All  they  did 
was  to  close  the  sale,  which  would  have  been  done  by 
the  plaintiff  if  they  had  not  by  misrepresentations,  both 
to  the  owner  and  the  purchaser,  prevented  the  plaintiflP 
from  closing  it.  They  knew  the  purchaser  was  the 
plaintiff's  customer,  but  in  their  telephone  talk  with 
the  owner,  when  he  asked  them  if  the  customer  was 
Gregory's  man,  they  said  he  was  not.  The  owner  seems 
to  have  had  some  information  about  Gregory's  man,  and 
the  inference  is  that  they  were  not  very  far  apart 
when  the  defendants  interfered. 

In  Beougher  v.  Clark,  81  Kan.  250,  a  case  somewhat 
like  this  in  its  facts,  it  was  held  that  where  property 
is  placed  in  the  hands  of  several  brokers  the  owner  is 
bound  to  pay  that  one  who  is  the  primary,  proximate 
and  procuring  cause  of  the  sale,  notwithstanding  the 
sale  is  consummated  by  another  broker  on  different 
terms.  Hera  the  proximate,  predominating  and  pro- 
curing cause  of  the  sale  was  the  plaintiff,  and  upon  the 
findings  he  was  entitled  to  judgment.  (Votaw  v.  Afc- 
Keever,  76  Kan.  870;  Beougher  v.  Clark,  supra;  19 
Cyc.  260.) 

The  seller  has  paid  the  money  into  court  and  de- 
parted. He  no  longer  has  any  interest  in  the  contro- 
versy between  the  agents  as  to  which  of  them  has  the 
better  right  to  the  commission.  In  such  a  case  it  would 
seem  that  no  arbitrary  rules  of  law  respecting  the  lia- 
bility of  a  principal  to  his  agent  should  be  permitted  to 
defeat  plain  justice. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  plaintiff. 
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E.  H.  Himmelwright,  AfypeUant,  v.  Hattie  M. 
Baker,  Appellee. 

No.  16,487. 
SYLLABUS  BY  THE  COURT. 

1.  Evidence — Opinion  Testimony — Speed  of  an  Automobile,  A 
person  injured  upon  a  street  crossing  by  an  automobile,  who 
sees  it  approaching  him  at  a  distance  of  ten  or  fifteen  feet 
and  who  has  frequently  observed  the  passage  of  automobiles 
and  other  vehicles,  and  ridden  in  them,  and  made  observa- 
tions of  their  rate  of  speed,  may  give  his  opinion  of  the  speed 
of  the  car  at  the  time  of  the  collision. 

2.  Error  Rendered  Immaterial  by  Special  Findings,    In 

view  of  the  explicit  findings  of  the  jury  that  the  plaintiff 
failed  to  exercise  due  care  for  his  own  safety  and  that  the 
defendant  was  not  negligent,  and  all  the  circumstances 
proven,  it  is  held,  that  the  error  in  excluding  the  testimony 
referred  to  was  not  prejudiciaL 

3.  Personal  Injuries — Contributory  Negligence — ''Last  CUa/r 
Chance" — Instructions.  Instructions  relating  to  the  doctrine 
of  the  ''last  clear  chance"  are  examined,  and  the  rule  stated 
in  Dyerson  v.  Railroad  Co.,  74  Kan.  528,  is  followed  and 
applied. 

Appeal  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.  Opinion  filed  June  11, 1910.    Affirmed. 

John  W.  Adams,  and  George  W.  Adams,  for  the  ap- 
pellant. 

J.  A.  Brubacher,  and  James  A.  Conly,  for  the  ap- 
pellee. 

The  opinion  of  the  court  v^ras  delivered  by 

Benson,  J.:  This  action  was  for  damages  caused 
by  a  collision  with  the  defendant's  electric  automobile  at 
a  street  crossing  in  Wichita.  The  plaintiff,  Hinmiel- 
wrighty  alleged  that  the  automobile  was  negligently 
propelled  against  him,  without  signal  or  warning,  and 
at  a  high  and  dangerous  rate  of  speed.  The  defendant 
was  driving  her  car  eastward,  i4>proaching  the  cross- 
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ing  over  which  the  plaintiflf  was  walking  southward, 
when  the  car  struck  and  injured  him.  A  city  ordinance 
provided  a  limit  upon  the  speed  of  automobiles  of 
eight  miles  an  hour,  and  it  was  alleged  that  the  de- 
fendant was  running  her  car  at  the  rate  of  fifteen 
miles  per  hour,  and  that  she  was  negligent  in  failing 
to  control  it  or  give  any  signal  or  warning  after  see- 
ing the  plaintiflf  in  a  dangerous  position.  The  verdict 
was  for  the  defendant. 

Error  is  assigned  upon  the  rejection  of  the  plaintiflF's 
testimony  concerning  the  speed  of  the  car  at  the  time 
of  the  collision.  He  testified  that  the  car  was  ten  or 
fifteen  feet  from  him  when  he  first  saw  it;  that  it  was 
running  so  fast  he  had  no  time  to  do  ansrthing,  but 
that  he  tried  to  get  away  from  it.  He  was  then  asked 
at  what  rate  of  speed  it  was  running,  and  answered 
that  it  was  fifteen  miles  an  hour,  but  the  answer  was 
stricken  out  on  the  ground  that  it  appeared  that  he 
did  not  have  suflScient  opportunity  to  form  an  opinion 
on  the  question  of  speed.  The  evidence  was  competent. 
An  objection  to  such  testimony  goes  to  its  weight 
rather  than  to  its  admissibility.  (RaMway  Co.  v.  HoU 
loway,  71  Kan.  1;  Porter  v.  Buckley,  147  Fed.  140.) 

A  bystander,  called  by  the  plaintiflf,  who  witnessed 
the  occurrence  and  who  appeared  to  have  an  oppor- 
tunity for  estimating  the  speed  of  the  car,  testified  that 
it  was  fifteen  miles  per  hour,  while  the  defendant  testi- 
fied that  it  was  four  miles  per  hour. 

The  jury  returned  special  findings,  among  which 
were  the  following:  That  100  feet  from  the  point  of 
collision  the  speed  of  the  automobile  was  five  miles 
per  hour;  that  it  decreased  from  ttiat  point  to  four 
miles  per  hour  when  it  struck  the  plaintiflf;  that  there 
was  nothing  to  prevent  the  plaintiflf  from  seeing  it 
when  200  feet  from  the  point  where  it  struck  him;  that 
he  did  not  look  for  approaching  vehicles  or  observe  the 
automobile  until  nearly  in  contact  with  it,  and  exer- 
cised no  care  to  avoid  the  collision,  but  was  proceeding 
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with  head  bowed  forward  and  ci^)  pulled  over  his 
forehead,  so  as  to  shut  off  his  vision  to  some  extent; 
that  he  was  looking  to  the  pavement  in  front  of  him; 
that  nothing  in  his  appearance  or  conduct  indicated 
an  intention  to  cross  in  front  of  the  automobile,  and 
that  if  he  had  used  ordinary  care  the  collision  would 
have  been  avoided.  The  jury  also  found  that  the  de- 
fendant acted  in  an  emergency — ^that  a  boy  on  a  bi- 
cycle was  in  the  path  of  the  automobile,  in  dangerous 
proximity,  about  the  same  moment  that  the  plaintiff 
came  upon  the  crossing,  just  before  the  injury;  that  the 
fear  of  a  collision  with  the  bicycle  caused  the  failure  of 
the  defendant  to  avoid  the  collision  with  the  plaintiflP; 
and  that  in  this  emergency  she  did  not  do  or  fail  to  do 
an3rthing  which  a  person  of  ordinary  prudence  would 
have  done  or  failed  to  do  in  similar  circumstances. 
These  and  other  findings  show  that  the  jury  found  that 
the  defendant  was  not  negligent  as  charged,  but  that 
the  plaintiff  himself  failed  to  exercise  ordinary  care 
for  his  own  safety.  In  the  light  of  these  findings, 
especially  the  findings  of  contributory  negligence, 
and  the  circumstances  shown,  we  are  constrained  to 
say  that  the  error  in  striking  out  the  plaintiffs  esti- 
mate of  speed  is  not  of  sufficient  importance  to  warrant 
a  reversal.  His  own  conduct  prevented  a  recovery 
unless,  after  discovering  that  he  was  in  a  perilous 
situation  and  was  apparently  unaware  of  the  impend- 
ing danger,  the  defendant  failed  to  do,  what  she  reason- 
ably could  to  avoid  injuring  him. 

It  is  contended  that  notwithstanding  the  findings  of 
the  plaintiff's  negligence  the  defendant  was  still  bound 
to  avert  the  collision  after  she  discovered  his  peril,  if 
by  reasonable  efforts  she  could  have  done  so,  and  that 
the  jury  should  have  been  so  instructed.  The  instruc- 
tions were  voluminous;  among  others,  the  following 
were  given : 

"When  the  defendant  had  time  to  realize  or  by  the 
exercise  of  proper  lookout  should  have  realized  that 
the  plaintiff  was  getting  into  a  dangerous  position  in 
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front  of  or  near  the  pathway  of  her  machine,  ttiat  then 
she  was  required  to  exercise  increased  exertion  to 
avoid  colliding  with  him ;  for  it  is  only  when  the  oper- 
ator of  an  automobile  has  had  time  to  realize,  or  by 
the  exercise  of  proper  care  should  have  realized,  that 
a  person  whom  he  or  she  meets  is  in  a  somewhat  help- 
less condition,  or  in  a  position  of  disadvantage,  and 
therefore  seemingly  unable  to  avoid  the  coming  auto- 
mobile, that  operator  is  required  to  exercise  increased 
exertion  to  avoid  collision. 

"If  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  was  knocked  down  by  the  defendant's  auto- 
mobile, or  thrown  a  distance  ahead  of  said  automobile 
and  fell  upon  the  street  and  pavement  in  a  helpless 
condition,  then  you  are  instructed  that  it  would  be- 
come the  duty  of  the  defendant,  if  by  the  exercise  of 
ordinary  care  she  saw  and  knew,  or  could  have  seen 
and  known,  his  perilous  and  helpless  condition,  to  have 
used  due  care  and  caution  and  all  means  within  her 
power  to  have  stopped  and  slackened  the  speed  of  said 
automobile  to  avoid  further  injury  to  the  plaintiff,  and 
if  she  failed  to  do  so  she  would  be  guilty  of  negligence 
and  liable  for  all  damages  thereby  sustained  by  plain- 
tiff, as  claimed  and  set  forth  in  his  petition,  without 
reference  to  the  question  of  contributory  negligence." 

There  was  evidence  tending  to  show  that  the  plain- 
tiff was  struck  a  second  time,  and  the  last  instruction 
was  therefore  applicable.  It  will  be  noticed,  however, 
that  while  with  respect  to  the  last  collision  the  court 
said  that  it  was  the  defendant's  duty  to  use  all  means 
in  her  power  to  avoid  further  injury,  yet  with  respect 
to  the  first  collision  it  was  stated  that  the  defendant, 
after  discovering  that  the  plaintiff  was  in  a  dangerous 
position  in  front  of  her  machine,  was  only  required 
"to  exercise  increased  exertion  to  avoid  colliding  with 
him."  Thus  the  court  undertook  at  least  to  state  the 
doctrine  of  the  "last  clear  chance,"  and  so  far  as  it  ap- 
plied to  the  second  collision  the  plaintiff  certainly  can 
not  complain.  As  this  doctrine  was  examined  and 
stated  in  Dyerson  v.  Railroad  Co.,  74  Kan.  528,  further 
statement  of  the  rule  here  is  unnecessary. 

The  language  used  in  the  instruction  relative  to  the 
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first  collision  is  not  very  explicit,  and  it  was  therefore 
proper  for  the  plaintiflf  to  ask  for  a  definite  instruction 
on  the  subject.  This  he  essayed  to  do  in  the  following 
request-: 

"The  jury  are  instructed  that  even  if  the  plaintiflf 
was  not  exercising  ordinary  care  at  the  time  of  the 
collision,  if  the  defendant  saw  or  could  have  seen  the 
plaintiflF's  dangerous  position  by  the  use  of  ordinary 
care  and  caution,  but  negligently  failed  to  take  steps 
to  prevent  a  collision,  she  would  be  liable  to  the  plain- 
tiflf for  whatever  damages  he  may  have  sustained  by 
reason  of  such  negligence  on  the  part  of  the  defend- 
ant." 

In  the  Dyerson  case,  supra,  it  was  said : 

"A  plaintiflf  who  has  received  an  injury  occasioned 
by  the  negligence  of  the  defendant,  but  who  could  have 
avoided  it  by  the  exercise  of  ordinary  care  on  his  own 
part,  can  not  recover  damages  therefor,  although  the 
defendant  ought  to  have  discovered  (but  did  not  in 
fact  discover)  his  peril  in  time  to  have  prevented  the 
accident,  where  the  plaintiflTs  negligence  continued  up 
to  the  very  moment  he  was  hurt,  and  where  the  exer- 
cise of  reasonable  diligence  before  that  time  would 
have  warned  him  of  his  danger  and  enabled  him  to 
escape  by  his  own  eflfort."    (Syllabus.) 

In  the  opinion  a  quotation  from  page  387  of  volume  7 
of  the  American  and  English  Encyclopaedia  of  Law, 
that  "it  is  only  when  the  negligence  of  one  party  is 
subsequent  to  that  of  the  other  that  the  rule  can  be 
invoked,"  was  approved  (74  Kan.  537),  but  in  the  in- 
struction requested  a  situation  was  supposed  of  con- 
'  current  negligence  at  the  very  time  of  the  accident. 
The  plaintiflf  having  failed  to  request  a  proper  instruc- 
tion on  the  subject,  and  the  special  findings  having 
exonerated  the  defendant  from  any  fault,  while  find- 
ing the  plaintiflf  guilty  of  contributory  negligence,  the 
judgment  ought  not  to  be  reversed  because  of  inac- 
curacy in  the  language  used  in  the  instructions  com- 
plained of.  Upon  the  facts  found  a  recovery  could  not 
be  sustained. 

The  judgment  is  aflSrmed. 
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ToBE  Fleeman,  AppeUee,  v.  The  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company,  Appellant. 

No.  16,442. 
SYLLABUS  BY  THE  COURT. 

Practice,  Supreme  Court — Review  of  Void  Judgment — Case- 
made,  A  party  is  entitled  to  appeal  from  and  obtain  a  re- 
versal of  a  void  judgment  brought  to  the  supreme  court  on  a 
case-made. 

Appeal  from  Wyandotte  circuit  court;  Frank  D. 
HUTCHINGS,  judge.  Opinion  filed  June  11,  1910.  Re- 
versed. 

M.  A.  Low,  and  Paul  E.  Walker,  for  the  appellant. 
L.  F.  Bird,  and  H.  G.  Pope,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  In  this  proceeding  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  asks  that  the 
judgment  rendered  against  it  and  in  favor  of  Tobe  Flee- 
man in  the  circuit  court  of  Wyandotte  county  be  set 
aside  and  reversed.  The  contention  is  that  the  court 
had  no  existence,  and  that  the  judge  of  the  court  who 
assumed  to  render  the  judgment  was  without  authority. 
By  chapter  52  of  the  Laws  of  1908  the  legislature  un- 
dertook to  create  the  circuit  court  of  Wyandotte  county 
and  to  define  its  jurisdiction,  and  in  pursuance  of  the 
provisions  of  the  act  a  judge  was  appointed,  who  pro- 
ceeded to  try  causes  and  exercise  other  judicial  func- 
tions. The  validity  of  the  act  creating  the  court  was 
challenged  by  a  proceeding  brought  in  this  court,  and 
it  was  decided  that  the  statute  was  repugnant  to  the 
constitution  and  without  force.  (The  State  v.  Hutch- 
inga,  79  Kan.  191.)  This  cause,  which  was  pending  in 
the  court  of  common  pleas,  was  transferred  to  the  cir- 
cuit court,  and  at  the  end  of  a  trial  a  decision  in  the 
form  of  a  judgment  was  rendered  against  the  appellant, 
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which  it  seeks  to  have  annulled  and  reversed.  As  the 
act  was  unconstitutional  the  court  and  judge  were  with- 
out jurisdiction,  and  the  judgment  is  therefore  invalid. 
(In  re  Norton,  64  Kan.  842.)  Is  a  void  judgment  re- 
viewable? Although  there  is  some  conflict  in  the  au- 
thorities, the  rule  in  this  state  is  that  a  judgment  which 
is  a  nullity  may  be  reversed  and  set  aside  in  a  proceed- 
ing in  error.  This  was  held  in  Earls  v.  Earls,  27  Kan. 
538,  where  it  was  said : 

"In  such  a  case  the  defendant  in  error  claims  that  the 
judgment  is  not  void,  but  that  it  is  valid,  and  that  he 
has  a  right  to  enforce  it,  and  therefore  he  can  not,  for 
the  purpose  of  defeating  the  proceedings  of  the  plain- 
tiff in  error,  say  that  the  judgment  is  void  and  that  the 
plaintiff's  petition  in  error  should  be  dismissed;  while 
on  the  other  hand,  the  plaintiff  in  error  may  simply 
treat  the  void  judgment  as  a  merely  erroneous  one,  and 
ask  that  it  be  reversed.''    (Page  543.) 

While  the  decision  attacked  is  a  nullity,  it  is  in  the 
form  of  a  judgment,  and  appellee  is  asserting  that  it  is 
a  valid  and  binding  obligation.  Although  void,  it  may 
be  treated  as  in  existence  so  far  as  to  allow  appellant  to 
challenge  its  validity  on  appeal  and  to  enable  this  court 
to  declare  its  invalidity  and  reverse  it.  (Winkfield  v. 
Brinkman,  31  Kan.  25;  Shaffer,  Adm'r,  v.  Brinkman, 
31  Kan.  124;  Kidder  v.  Fay,  60  Wis.  218;  Shoemaker, 
Aud.  of  State,  v.  The  Board  of  CommWs  of  Grant  Co. 
and  Another,  36  Ind.  175 ;  Louisville,  New  Albany  and 
Chicago  Railway  Company  v.  Lockridge,  93  Ind.  191; 
McCoy  V.  Alien  et  al.,  16  W.  Va.  724;  A.  L.  Martin,  Ex 
parte,  5  Yerg.  [Tenn.]  456;  Smith  v.  Jacobs,  11  Mo. 
App.  254;  Loeb  v.  Smith,  52  N.  Y.  Supp.  677;  Powell 
App.  Proc.  p.  265.) 

Appellee  appears  to  concede  that  a  void  judgment 
might  be  reversed  if  the  case  were  here  on  a  transcript 
of  the  record,  but  asserts  that  as  it  is  brought  on  a  case- 
made  which  the  trial  court  had  no  authority  to  settle 
it  can  not  be  considered.  The  judgment  attacked  is 
preserved  and  presented  in  one  of  the  methods  pre- 


Digitized  by  VjOOQ IC 


676     SUPREME  COURT  OF  KANSAS. 

Stewart  v.  Falkenberg. 

scribed  by  statute  for  the  taking  of  an  appeal.  If  the 
judgment  may  be  reviewed  at  all,  no  reason  is  seen  why 
its  validity  may  not  be  determined  as  well  upon  a  case- 
made  as  upon  a  transcript  of  the  record.  On  the  face 
of  the  record,  as  preserved,  it  is  clearly  shown  that  the 
judgment  is  void,  and  it  is  therefore  reversed. 


The  John  T.  Stewart  Estate  (Incorporated), 
Appellee,  v.  John  Falkenberg,  Appellant. 

No.  16,448. 
SYLLABUS  BY  THE  COURT. 

1.  Joinder  of  Causes  op  Action — Reformation  cmd  Enforce^ 
ment  of  Chattel  Mortgage.  Where  a  chattel  mortgage  .is  in- 
tended by  the  parties  thereto  to  run  to  the  administrafbr  of 
a  deceased  person,  but  by  mistake  the  grantee  is  described 
as  the  deceased  person,  the  instrument  may  be  corrected  and 
reformed  in  the  same  action  in  which  it  is  sought  to  be  en- 
forced. 

2.  Parties — Action  to  Reform  and  Enforce  Chattel  Mortgage. 
In  an  action  brought  to  reform  a  chattel  mortgage,  and  to 
enforce  the  same  by  a  judgment  against  a  third  party  for 
the  proceeds  of  the  sale  of  property  included  in  the  mortgage, 
the  makers  of  the  instrument  are  proper  parties  defendant. 

3.  Appeal  and  Error — Disclaimer  in  Trial  Court.     In 

such  an  action,  where  the  mortgagors  enter  their  appearance 
and  file  a  written  consent  that  the  mortgage  may  be  re- 
formed, but  take  no  part  in  the  other  proceedings  in  the  case, 
they  are  not  necessary  parties  to  an  appeal  in  this  court  by 
the  defendant  against  whom  judgment  for  the  value  of  the 
property  is  rendered. 

4.  Foreign  Corporation.     By  the  provisions  of  chapter 

153  of  the  Laws  of  1903  (Gen.  Stat.  1909,  §  1907)  a  foreign 
corporation  holding  a  mortgage  on  real  or  personal  property 
in  this  state  may  maintain  an  action  to  enforce  the  same 
without  being  authorized  to  engage  in  business  within  the 
state. 

5.  Evidence — Transactions  tuith  Persons  Since  Deceased.  A 
witness  is  not  incompetent  under  section  322  of  the  old  code 
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(Gen.  Stat.  1901,  §4770;  Code  1909,  §320)  in  a  case  where 
the  adverse  party  is  the  assignee  of  the  administrator  of  an 
estate. 

Appeal  from  Sumner  district  court;  Carroll  L. 
SWARTS,  judge.    Opinion  filed  June  11, 1910.    Afltaned. 

F.  A.  Dinsmoor,  James  Lawrence,  and  Levi  Fer- 
guson, for  the  appellant. 

Ed  T.  Hackney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  This  was  an  action  to  reform  a  chattel 
mortgage  covering  eighty  acres  of  wheat  and  to  en- 
force the  same  by  recovering  a  judgment  for  the  pro- 
ceeds of  the  wheat.  John  T.  Stewart,  of  Sumner 
county,  died  September  1,  1905,  and  F.  M.  Borders 
was  appointed  as  administrator.  The  mortgage  was 
executed  October  9,  1905,  by  Tom  Shipp  and  his  wife, 
and  covered  wheat  just  sown.  It  ran  to  John  T. 
Stewart,  but  was  given  to  F.  M.  Borders,  the  admin- 
istrator, and  it  is  claimed  that  by  inadvertence  it  was 
made  to  read  to  John  T.  Stewart  instead  of  F.  M. 
Borders,  the  administrator. 

About  the  time  the  mortgage  was  executed  Falken- 
berg obtained  a  judgment  against  Tom  Shipp  before 
a  justice  and  levied  an  execution  upon  the  wheat.  He 
purchased  the  same-  at  sheriff's  sale,  and  afterward 
harvested  the  crop  and  retained  the  proceeds.  After- 
ward a  company  was  organized  under  the  laws  of  the 
state  of  Nevada,  known  as  the  John  T.  Stewart  Estate 
(Incorpprated),  which  claims  to  have  bought  the  mort- 
gage from  Borders,  administrator.  The  company 
brought  this  action  against  Falkenberg  to  enforce  the 
mortgage  and  recover  the  proceeds  of  the  wheat,  and 
made  Shipp  and  wife  defendants  for  the  purpose  of 
reforming  the  chattel  mortgage  by  having  it  run  to 
F.  M.  Borders,  administrator.  Falkenberg  demurred 
37-82  KAN. 
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to  the  petition  on  the  ground  that  the  plaintiff  had  no 
legal  capacity  to  sue;  that  there  was  a  defect  of  parties 
defendant,  and  that  several  causes  of  action  were  im- 
properly joined.  The  demurrer  was  overruled.  Tom 
Shipp  and  wife  appeared  in  the  action,  but  made  no 
defense,  filing  an  answer  consenting  to  the  reforma- 
tion of  the  mortgage.  There  was  a  trial  and  a  de- 
cree reforming  the  mortgage,  and  judgment  rendered 
against  Falkenberg  for  $239,  the  value  of  the  wheat. 
He  appeals. 

There  is  a  motion  to  dismiss  the  appeal  on  the 
ground  that  Tom  Shipp  and  Mary  Shipp  were  not 
made  defendants  in  error,  were  never  served  with  sum- 
mons, and  have  never  entered  an  appearance  in  this 
court.  Section  2  of  chapter  278  of  the  Laws  of  1901 
(Civ.  Code,  §542a;  Gen.  Stat.  1901,  §5020)  provides 
that  it  shall  not  be  necessary  to  make  any  person  a 
party  to  the  petition  in  error  who  did  not  appear  at 
the  trial  and  take  part  in  the  proceedings  from  which 
the  appeal  is  taken  or  who  shall  have  filed  a  disclaimer 
in  the  district  court,  and  further  provides  that  any- 
one who  was  a  party  to  the  action  in  the  district  court 
may  be  made  a  party  here  where  it  appears  that  he 
might  be  affected  by  a  reversal  of  the  judgment  from 
which  the  appeal  was  taken.  The  motion  to  dismiss 
can  not  be  sustained.  The  Shipps  appeared  in  the 
action  below  and  filed  what  amounted  to  a  disclaimer. 
They  consented  that  judgment  might  be  rendered 
against  them  reforming  the  instrument.  In  the  fur- 
ther proceedings  in  the  case  they  had  no  real  interest. 
The  reversal  of  the  judgment  would  not  affect  their 
rights.  True,  it  is  urged  that  they  would  be  jaffected 
by  a  reversal  because  they  are  interested  in  having  the 
proceeds  of  the  wheat  applied  in  satisfaction  of  their 
mortgage;  and  it  is  said  that  if  the  plaintiff  should 
lose  the  proceeds  of  the  wheat  by  a  reversal  of  the 
judgment  Mary  Shipp,  who  signed  the  mortgage  in  the 
capacity  of  surety  for  Tom  Shipp,  will  be  liable  for  the 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUABY  TEBM,  1910. 5TO 

Stewart  v.  FaDcenberg. 

debt.  But,  in  order  to  make  them  necessary  parties 
here,  it  must  appear  that  a  reversal  of  the  judgment 
would  itself  affect  their  rights.  Their  rights  can  not 
be  directly  affected  by  a  reversal  of  the  judgment 
against  Falkenberg  for  the  proceeds  of  the  wheat. 
They  took  no  part  in  the  proceedings  to  enforce  the 
mortgage  as  against  him,  and  no  judgment  was  sought 
against  them  except  to  reform  the  mortgage,  a  mere 
formal  matter  to  which  they  consented.  They  are  not 
in  any  sense  parties  to  the  judgment  which  is  sought 
to  be  reversed,  and  can  only  be  indirectly  affected  by 
its  reversal. 

On  the  merits  of  the  case  we  are  unable  to  fmd  any- 
thing substantial  in  the  claims  of  error.  There  was 
no  misjoinder  of  causes  of  action.  It  was  an  action 
to  reform  a  mortgage  and  enforce  it.  Under  the  lib- 
eral provisions  of  the  code  a  written  instrument  can 
always  be  reformed  in  the  same  action  in  which  it  is 
sought  to  be  enforced.    {Miller  v.  Davis,  10  Kan.  541.) 

Nor  is  it  necessary  that  each  and  all  of  the  de- 
fendants should  be  affected  alike  in  an  action  to  en- 
force a  mortgage.  Parties  are  made  defendants  to 
actions  of  this  character  against  whom  no  personal 
judgment  can  be  taken  and* against  whom  not  even  a 
judgment  for  costs  can  be  entered,  but  they  are  neces- 
sary parties  because  their  rights  are  affected. 

There  is  no  force  in  the  objection  that  the  plaintiff 
had  no  right  to  maintain  the  action.  It  appears  from 
the  evidence  that  the  plaintiff  is  a  foreign  corporation 
engaged  in  loaning  money  on  real  and  personal  prop- 
erty in  this  and  other  states,  and  in  order  to  maintain 
an  action  to  enforce  its  securities  it  is  not  required  to 
be  authorized  to  engage  in  business  in  the  state.  (Laws 
1903,  ch.  153;  Gen.  Stat.  1909,  §  1907.) 

Complaint  is  made  because  Shipp  was  permitted  to 
testify.  It  is  claimed  that  he  was  incompetent  under 
section  322  of  the  code  of  civil  procedure  (Gen.  Stat. 
1901,  §4770;  Code  1909,  §320.)    This  is  not  a  case 
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where  the  adverse  party  is  an  executor,  administrator, 
heir  at  law  or  an  assignee  of  a  deceased  person.  The 
plaintiff  is  the  assignee  of  the  administrator.  Besides, 
Shipp  was  not  testifying  as  a  party  in  his  own  behalf, 
although  he  was  interested  indirectly  in  the  result  of 
the  action. 

Most  of  the  other  objections  are  based  upon  the 
theory  that  the  cause  of  action  was  one  in  tort  for  the 
conversion  of  the  wheat.  It  was,  in  fact,  an  action  to 
enforce  the  mortgage.  As  the  purchaser  and  holder 
of  the  mortgage  the  plaintiff  could  enforce  the  same 
either  by  foreclosing  it  or  by  an  action  to  recover  the 
proceeds  of  the  property  included  in  the  mortgage,  and 
could  waive  the  tort  and  recover  upon  the  implied  ccm- 
tract  to  pay  the  value. 

The  liability  of  the  defendant  did  not  depend  upon 
the  precise  date  when  he  sold  the  wheat,  if  the  sale 
occurred  while  the  mortgage  was  a  lien  upon  it. 

The  other  claims  of  error  are  not  deemed  of  suffi- 
cient importance  to  require  conunent.  No  error  ap- 
pears in  the  record,  and  the  judgment  is  affirmed. 


John  F.  Linker,  Appellant,  v.  The  Union  Pacific 
Railroad  Company,  Appellee. 

No.  16.446. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads  —  Injury  to  Licensee  —  Proof  of  Negligence  in 
Switching  Cars — Defective  Appliances,  A  car  was  set  out 
by  the  defendant  upon  its  sidetrack  at  an  elevator,  to  be 
loaded.  The  plaintiff,  an  employee  of  the  elevator  company, 
was,  in  pursuance  of  his  duty,  and  with  due  care,  at  work 
in  the  car,  preparing  it  to  receive  grain.  The  same  trainmen 
that  had  set  out  the  car,  about  thirty  minutes  afterward, 
switched  a  car  belonging  to  another  company  out  of  the  same 
train  upon  this  sidetrack,  and  by  a  push  from  the  engine  and 
cars  propelled  it  down  the  sidetrack  over  700  feet  from  the 
switch  to  the  grain  car,  with  which  it  collided  with  such  force 
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as  to  injure  the  plaintiff  at  work  therein.  The  plaintififs 
presence  in  the  car  was  known  to  the  trainmen,  but  no  notice 
or  warning  was  given  to.  him.  A  brakeman  upon  the  moving 
car,  intending  to  stop  it  at  a  point  300  feet  from  the  grain 
car,  was  unable  to  do  so  because  the  brake  for  some  reason 
failed  to  work  properly.  The  evidence  does  not  show  in  what 
respect  the  brake  was  defective.  It  is  held,  (1)  that  the  col- 
lision and  resulting  injuries,  in  the  circumstances,  by  the 
means  and  in  the  manner  stated,  constituted  evidence  of 
negligence;  (2)  that,  in  the  absence  of  any  other  evidence 
or  explanation,  the  fact  that  the  brake  failed  to  do  its  ordi- 
nary work  and  the  fact  that  because  of  its  failure  the  brake- 
man  was  unable  to  stop  the  car  were  not  sufficioit  to  estab- 
lish a  complete  defense;  and  (3)  that  a  general  verdict  for 
the  plaintiff  should  be  upheld. 
2.  Pleadings — Negligence,  The  petition  contained  an  allegation 
that  the  defendant,  by  its  agents,  servants  and  employees, 
negligently  and  without  notice  or  warning  switched  and  pro- 
pelled a  car  down  the  sidetrack  against  the  car  in  which  the 
plaintiff  was  at  work  with  such  force  as  to  cause  the  injury 
for  which  a  recovery  was  sought.  It  is  held,  that  the  facts 
stated  in  the  preceding  paragraph  are  within  the  issues. 

Appeal  from  Lincoln  district  court;  ROLUN  R.  Rees, 
judge.    Opinion  filed  June  11,  1910.    Reversed. 

E.  A.  McFarland,  and  John  J.  MeCurdy,  for  the  ap- 
pellant. 

R.  W.  Blair,  H.  A.  Scandrett,  and  B.  W.  Scandrett, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  *  John  F.  Linker  sued  for  damages  re- 
sulting from  injuries  to  his  person,  suffered  while  pre- 
paring a  car  standing  upon  a  sidetrack  for  the  reception 
of  grain.  He  alleged  that  the  injuries  were  caused  by 
the  negligence  of  the  defendant  in  carelessly  pushing 
another  car  against  the  one  in  which  he  was  at  work. 
The  answer  contained  a  general  denial,  and  an  aver- 
ment of  contributory  negligence.  A  verdict  was  re- 
turned for  the  plaintiff,  but  upon  the  special  findings  a 
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judgment  was  rendered  for  the  defendant,  from  which 
the  plamtifF  appeals. 

From  the  findings  it  appears  that  the  defendant  set 
out  an  empty  car  to  be  loaded  with  grain  at  an  elevator. 
The  plaintiff  was  an  employee  of  the  elevator  company, 
and  it  was  his  duty  to  clean  the  car  and  put  in  grain 
doors  preparatory  to  loading.  Through  a  mistake  the 
trainmen  picked  up  a  Rock  Island  car  standing  upon  the 
siding  and  placed  it  in  the  same  train  from  which  the 
grain  car  had  been  detached.  It  was  then  discovered 
that  the  Rock  Island  car  had  been  only  partially  un- 
loaded, and  orders  were  received  to  replace  it  upon  the 
siding.  To  do  this  the  train  was  moved  east  on  the 
main  track,  the  cars  in  the  rear  uncoupled,  and  this  car 
was  detached  while  the  train  was  moving  and  was 
pushed  west  upon  the  sidetrack.  By  the  momentum 
thus  given,  and  because  it  was  upon  a  down  grade,  this 
car  moved  on  toward  the  grain  car,  which  was  standing 
768  feet  from  the  switch.  When  300  feet  from  the 
grain  car  a  brakeman  upon  the  approaching  car  tried 
his  best  to  stop  it,  by  turning  the  brake,  but  because  the 
brakes  for  some  reason  failed  to  act  properly  he  was 
unable  to  do  so,  and  it  moved  on,  striking  the  grain  car 
with  such  force  as  to  injure  the  plaintiff  at  work 
•therein.  The  trainmen  knew  of  the  presence  of  the 
plaintiff  in  the  grain  car,  and  intended  to  stop  the  Rock 
Island  car  300  feet  from  it,  and  the  brakeman  could 
have  stopped  it  there  had  the  brake  responded  in  the 
ordinary  way  to  his  efforts.  This  grain  car  had  been 
standing  at  the  elevator  thirty  minutes  when  the  col- 
lision occurred.  The  plaintiff  exercised  due  care  and 
caution,  and  no  warning  or  notice  was  given  to  him 
that  the  Rock  Island  car  was  to  be  sent  down  the  side- 
track. The  petition  contained  the  following  allegations 
of  negligence : 

"Plaintiff  alleges  and  says  that  said  defendant,  by  its 
agents,  servants  and  employees,  without  any  notice  or 
warning  of  any  kind  to  this  plaintiff,  carelessly,  negli- 
gently and  heedlessly  switched  the  same  partly  un- 
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loaded  car,  which  said  defendant  had  before  taken  from 
the  sidetrack,  back,  down  and  upon  the  same  sidetrack 
upon  which  the  car,  in  which  the  plaintiff  was  working, 
and  said  defendant,  by  its  said  engine,  operated  by  the 
agents,  servants  and  employees  of  said  defendant,  with- 
out any  notice  or  warning  to  this  plaintiff,  carelessly, 
negligently  and  heedlessly  switched,  pushed  and  pro- 
pelled, with  great  force,  speed  and  violence,  said  partly 
loaded  car  upon  and  against  the  said  car  in  which  the 
said  plaintiff  was  then  working,  and  struck  said  car 
with  great  force  and  violence,  thereby  knocking  the 
said  plaintiff  from  his  feet  and  throwing  said  plaintiff, 
by  reason  of  the  great  force  of  the  moving  car,  upon 
his  back." 

The  district  court  awarded  judgment  for  the  defend- 
ant notwithstanding  the  general  verdict,  upon  the 
ground,  as  it  seems,  that  defendant  could  not  be  held 
liable  under  the  foregoing  allegations  of  negligence  if 
the  collision  occurred  because  of  a  defect  in  the  brake, 
not  discernible  from  a  casual  examination,  and  no  more 
force  was  used  in  switching  the  car  than  reasonably 
prudent  men  would  have  used. 

The  averment  of  the  petition  is  that  the  defendant 
negligently  switched  the  Rock  Island  car  against  the 
grain  car.  It  is  true  that  it  is  alleged  that  this  was 
done  by  its  agents,  servants  and  employees,  but  as  cor- 
porations can  not  in  such  matters  act  otherwise,  the 
negligence  charged  is  that  of  the  defendant  and  not 
that  of  any  particular  employee  or  class  of  employees. 
No  motion  to  make  the  charge  more  definite  was  made. 
The  defendant  could  be  negligent  in  switching  this  car 
by  the  use  of  defective  or  insufficient  instrumentalities 
as  well  as  by  the  careless  use  of  sufficient  instrumentali- 
ties. In  either  case  the  negligence  would  be  that  of  the 
defendant.  Therefore  the  allegations  of  negligence 
were  broad  enough  to  include  the  use  of  a  defective 
brake,  as  well  as  the  failure  properly  to  use  a  good 
brake.  The  contention  of  the  defendant  that  the  use  of 
a  defective  brake  was  not  within  the  issues  is  based 
upon  an  erroneous  construction  of  the  petition. 
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The  duty  of  a  railway  company  to  a  person  in  the  sit- 
uation of  the  plaintiff  is  stated  in  section  1265c  of  the 
second  edition  of  volume  3  of  Elliott  on  Railroads  thus : 

"Shippers  and  consignees  of  freight  on  railroad 
premises  for  the  purpose  of  loading  and  unloading  cars 
are  properly  there  and  are  not  trespassers,  or  bare  li- 
censees, and  the  railroad  company  is  bound  to  use 
reasonable  care  to  avoid  injuring  them  while  so  en- 
gaged. If  such  persons  while  so  engaged,  and  without 
negligence  on  their  own  part  other  than  that  inatten- 
tion to  their  own  safety  which  an  absorption  in  the 
duties  in  which  they  are  engaged  naturally  produces, 
are  hurt  by  the  negligence  of  the  railway  company,  they 
have  an  action  for  damages.  It  is  a  duty  of  switch 
crews  with  knowledge  or  the  means  of  knowledge  that 
persons  are  loading  or  unloading  cars  to  warn  them  of 
an  intention  to  switch  cars  over  a  track  on  which  their 
car  is  placed." 

This  court,  in  a  case  involving  the  same  question, 
said: 

"Where  a  shipper  of  stock  has  a  contract  with  the 
railway  company  for  himself  to  load  his  stock  upon  the 
cars  of  the  company  at  its  stockyards,  and  a  car  is  fur- 
nished him  near  the  chute  of  the  yards  for  his  use,  and 
one  of  his  employees  uncouples  it  from  another  and 
pushes  it  down  to  the  chute  for  the  purpose  of  loading 
the  stock,  the  railway  company  in  the  management  of 
its  other  cars  owes  tiie  duty  of  exercising  ordinary  care 
and  diligence  to  the  shipper  and  his  employees  while 
they  are  engaged  in  loading  the  car  and  doing  such 
other  work  preparatory  to  loading  as  is  usual  and 
necessary  to  do/'  (U.  P.  Rly.  Co.  v.  Harwood,  31  Kan. 
388,  syllabus.) 

The  same  rule  is  tersely  stated  in  section  1841  of. 
volume  2  of  Thompson's  Commentaries  on  the  Law  of 
Negligence  and  in  C.  &  N.  W.  Ry.  Co.  v.  Goebd,  119  111. 
515,  where  the  facts  were  quite  similar  to  the  facts  in 
this  case,  and  may  be  found  in  many  decisions. 

There  was  a  clear  track  for  over  700  feet  from  the 
switch  to  the  car  in  which  the  plaintiflf  was  working. 
This  car  had  just  been  placed  there  by  the  same  train- 
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men,  who  knew  of  the  presence  of  the  plaintiflf  in  the 
car.  In  such  a  situation,  to  propel  another  car  against 
the  one  in  which  he  was  working  with  such  force  as  to 
injure  him  was  an  unusual  and  apparently  unnecessary 
occurrence,  affording  evidence  of  negligence.  To  meet 
this  prima  facie  case  the  defendant  offered  evidence 
showing  that  the  collision  occurred  because  a  brake 
would  not  work  properly.  As  there  was  no  explanation 
made  or  reason  given  for  the  failure  of  the  brake  to  do 
its  ordinary  work  it  must  be  presumed,  and  seems  to  be 
conceded,  that  it  was  defective.  The  question  is  pre- 
sented, therefore,  whether  a  defective  brake  upon  a  car 
in  the  defendant's  train,  which  it  was  operating,  re- 
lieves it  from  the  consequences  of  an  otherwise  negli- 
gent act. 

The  defendant  contends  that,  having  shown  that  the 
collision  was  caused  by  a  defective  brake  and  that  the 
car  belonged  to  another  company,  its  defense  was  com- 
plete. It  is  insisted  that,  to  show  liability,  proof  should 
have  been  made  by  the  plaintiff  that  the  defect  was  so 
obvious  that  the  trainmen  doing  the  switching  must 
have  seen  it.  It  was  sufficient,  however,  for  the  plain- 
tiff to  show  the  negligence  of  the  defendant  or  of  any 
agent  or  employee  causing  the  collision,  and  his  injury 
therefrom.  The  jury  did  not  find  whether  the  defect 
was  readily  apparent  or  not,  nor  was  there  any  finding 
or  evidence  relating  to  an  inspection  of  the  car.  It  is 
argued  by  the  defendant  that  the  burden  was  upon  the 
plaintiff  to  prove  a  breach  of  the  duty  of  inspection,  and 
that  if  it  had  been  proven  it  was  not  within  the  issues. 
The  precise  question,  however,  is  whether  the  proof  of 
thei  defective  brake  was  a  complete  defense.  It  is 
deemed  insufficient  because,  in  the  absence  of  any  other 
evidence  or  explanation,  the  use  of  the  car  in  the  cir- 
cumstances and  manner  in  which  it  was  used  (with  an 
insufficient  brake  and  without  other  means  of  control, 
and  without  warning  to  one  known  to  be  in  a  place  of 
danger  from  such  use)  was  a  negligent  act.    It  was  not 
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sufficient  to  show  that  the  collision  was  caused  by  a  de- 
fective brake,  without  showing  that  the  defendant  was 
not  at  fault  in  using  it,  for  such  use  without  explana- 
tion appeared  to  be  negligent.  The  duty  of  inspection 
of  foreign  cars  is  referred  to  in  the  argument,  and  has 
been  stated  by  this  court  in  the  following  words : 

"It  is  the  duty  of  a  railroad  company  to  inspect  cars 
owned  by  or  received  from  another  company,  which  the 
employees  of  the  former  company  are  required  to  han- 
dle or  use,  where  there  is  time  and  opportunity  to  do  so, 
and  it  will  be  liable  to  its  employees  for  injuries  result- 
ing from  defects  in  such  cars  which  an  ordinary  in- 
spection would  have  discovered/'  (Railroad  Co.  v. 
Penfold,  57  Kan.  148,  syllabus.) 

The  matter  of  inspection,  however,  is  only  inciden- 
tally involved  here.  Counsel  for  the  defendant  say 
that  the  defendant's  testimony  to  the  effect  that  the 
conductor  and  brakeman  found  that  the  car  was  in 
apparent  good  condition  "was  not  introduced  for  the 
purpose  of  showing  that  the  defendant  had  fulfilled  its 
duty  with  respect  to  the  inspection  of  foreign  cars,  but 
was  simply  introduced  for  the  purpose  of  showing  that 
these  trainmen  did  not  know  there  was  anjrthing  the 
matter  with  this  car."  In  a  case  involving  a  situation 
essentially  the  same  as  presented  in  this  record,  except 
that  the  person  injured  was  an  employee  of  the  railroad 
company,  it  appeared  that  such  employee  was  unload- 
ing bricks  into  a  car  when  other  cars  were  backed 
against  the  one  in  which  he  was  at  work,  causing  injury 
to  him.  It  was  shown  that  the  collision  occurred  be- 
cause of  a  defective  brake.    In  the  opinion  it  was  said : 

"We  think  it  enough  to  say  that  in  our  opinion  it  was 
wholly  unimportant  whose  duty  it  was  to  inspect  the 
couplings  of  the  cars,  brakes,  etc.,  and  how,  on  that  oc- 
casion, the  engineer  managed  his  train.  The  facts  are 
uncontroverted  that  appellee  and  others  were  put  to 
work  unloading  a  car  standing  on  a  spur  of  a  sidetrack 
— i.  e.,  a  track  having  connection  with  other  tracks  only 
at  one  end.    It  was  not  at  a  place  where  there  were 
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passing  trains.  There  was  not  a  single  circumstance 
in  evidence  tending  to  prove  that  a  laborer  at  that  car 
ought  to  have  anticipated  that  it  might  be  disturbed 
while  being  unloaded.  .  .  .  It  was  therefore  the  duty 
of  the  appellant  to  bring  no  peril  upon  the  laborer 
without  first  giving  him  timely  notice.  Either  the  cars 
ought  not  to  have  been  brought  into  the  position  they 
were,  before  the  bricks  were  unloaded,  and  without 
timely  notice  to  the  laborers  of  the  danger  thereby,  or  it 
should  have  been  first  ascertained  that  no  danger  to 
those  laborers  could  result.  No  matter  whose  indi- 
vidual duty  it  was  to  inspect  the  company's  brakes,  etc., 
the  obligation  was  upon  appellant  not  to  bring  upon 
appellee  and  the  other  laborers,  without  previous  timely 
notice,  in  the  helpless  condition  they  were,  this  danger, 
and  to  do  so  was,  unquestionably,  in  fact,  gross  negli- 
gence, to  which  there  was  no  contributive  negligence 
on  the  part  of  appellee."  {Rolling  MiU  Co.  v.  Johnson, 
114  111.  57,  62,  63.) 

The  term  "gross  negligence"  in  the  foregoing  quota- 
tion is  probably  not  applicable  to  the  facts  of  this  case, 
but  that  the  defendant  was  negligent  appears  from  the 
findings  as  we  construe  them  in  connection  with  the 
general  verdict.  The  findings  to  the  effect  that  the 
brakeman  was  unable  to  stop  the  car  because  the  brake 
failed  to  work  properly  was  not  suflScient  to  avoid  the 
effect  of  the  other  findings  and  of  the  general  verdict 
finding  the  issues  in  favor  of  the  plaintiflf. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  plaintiflf  upon 
the  verdict. 
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Fred  Robertson  et  al,  Appellees,  v.  C.  F.  Howard, 
AppeUant. 

No.  16,462. 

Fred  Robertson  et  al.,  Appellees,  v.  Fred  Howard, 
AppeUant. 

No.  16,468. 
SYLLABUS  BY  THE  COURT. 

1.  Bankruptcy — Sals  of  Land  in  this  State  by  Foreign  Trustee — 
Jurisdiction.  The  sale  by  a  trustee  in  bankruptcy,  under  the 
orders  of  a  United  States  district  court  in  ^e  state  of  Illinois, 
of  a  certificate  of  sale  of  state  school  land  in  Kansas  conveys 
to  the  purchaser  of  such  certificate  no  interest  in  the  land  in 
this  state,  none  of  the  steps  required  by  the  laws  of  the 
United  States  being  taken  to  sell,  within  this  state,  the  land 
as  such. 

2.  School  Land — Interest  of  Certificate  Holder  after  Part  Pay- 
ment  of  Purchase  Price.  The  contract  between  the  bankrupt 
and  the  state  of  Kansas,  evidenced  by  ^e  certificate  of  pur- 
chase, a  part  of  the  purchase  price  being  paid,  conveyed  to 
the  purchaser  an  equitable  title  to  the  land. 

8.  Execution  Sale — Equitable  Interest.  The  purchaser's  equit- 
able interest  in  such  land  is  real  estate,  and  as  such  is  subject 
to  sale  on  execution.  (Gen.  Stat  1868,  ch.  104,  §  1,  subdiv.  8; 
Gen.  Stat  1909,  §9037,  subdiv.  8;  Poole  v.  French,  71  Kan. 
891.) 

4.  Bankruptcy — Title  of  Trustee  to  Bankrupts  Property — 
Interest  of  Bankrupt.  Up<m  an  adjudication  of  bankruptcy 
and  the  appointment  and  qualification  of  a  trustee  the  title 
and  control  of  all  the  bankrupt's  nonexempt  property  vests  in 
the  trustee,  for  the  purpose  of  liquidating  the  debts  of  the 
bankrupt  under  the  orders  of  the  court  Subject  to  this  pur- 
pose, the  bankrupt  retains  an  interest  in  the  property,  which, 
in  case  the  property  is  not  needed  or  is  not  disposed  of  for 
such  purpose,  and  the  bankrupt  is  discharged,  recalls  to  the 
bankrupt  all  rights  thus  vested  in  the  trustee. 

6.  Conveyance  by  Bankrupt  During  Pendency  of  Pro- 
ceedings— Interest  of  Grantee.  If  during  the  pendency  of  the 
bankrupt  proceedings  the  bankrupt  conveys  all  his  interest  in 
any  such  property,  and  thereafter  is  fully  discharged,  and  any 
property  so  conveyed  has  not  been  used  or  disposed  of,  the  re- 
versionary title  thereto  follows  such  conveyance  and  vests  in 
the  grantee. 
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Appeal  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  June  11,  1910.    Affirmed, 

STATEMENT. 

Case  No.  16,462  was  tried  in  the  court  below  without 
a  jury,  under  an  agreement  that  all  the  evidence,  find- 
ings and  proceedings  should  apply  equally  to  case  No. 
16,463,  and  the  findings  of  fact  and  conclusions  of  law 
made  by  the  court  therein  are  as  follow : 
"FINDINGS  OP  PACT. 

"This  is  an  action  in  ejectment,  brought  by  the  said 
plaintiffs  against  the  defendants  to  recover  possession 
of  the  southeast  quarter  of  section  sixteen  (16)  in 
township  one  (1),  of  range  thirty-four  (34),  in  Raw- 
lins county,  Kansas,  and  for  the  rents  of  the  same.  At 
the  March,  1908,  term  of  the  court  a  jury  was  duly 
waived  by  all  the  parties  and  the  trial  was  had  to  the 
court.  At  the  same  time  the  parties  in  this  action,  and 
also  the  parties  in  the  action  number  2675,  pending  in 
this  court,  in  which  the  plaintiffs  in  this  action  are  also 
plaintiffs,  and  Fred  Howard  and  John  Nevil  are  de- 
fendants, agreed  in  open  court  that  whatever  the  judg- 
ment and  decision  of  this  court  might  be  in  this  first- 
mentioned  action.  No.  2676,  the  same  should  be  held  and 
considered  to  be  applicable  to,  and  a  determination  of, 
the  last-mentioned  case,  all  parties  waiving  a  jury  in 
said  action  as  in  the  first.  This  action  having  been 
duly  submitted  to  the  court,  the  same  was  by  the  court 
taken  under  advisement  until  the  November,  1908,'term 
of  this  court. 

"(1)  The  land  involved  in  this  suit  is  what  is  known 
in  this  state  as  school  land,  and  the  plaintiffs  claim  title 
thereto  under  the  original  purchaser  thereof,  and  from 
assignments  had  from  him  and  his  grantors,  and  the 
,  defendant,  C.  F.  Howard,  claims  title  and  ownership  to 
the  land  by  virtue  of  certain  tax  proceedings  and  school- 
land  contract  sale  hereinafter  referred  to. 

"  (2)  On  the  22d  day  of  December,  1884,  a  certificate 
of  purchase  was,  by  the  county  clerk  of  said  Rawlins 
county,  duly  issued  to  a  qualified  purchaser  for  the  sum 
of  $480,  and  the  purchaser  at  that  time  duly  paid  the 
one-tenth  thereof,  being  $48,  and  by  a  succession  of  as- 
signments one  John  H.  Hagener  became  the  owner  of 
certificate  of  purchase  and  all  rights  to  the  land  thereby 
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contracted  for  or  conveyed.  The  said  Hagener  became 
such  owner  on  the  28th  day  of  October,  1901. 

"  (3)  Some  time  prior  to  the  sale  of  land  for  taxes  in 
said  county,  on  September  3,  1901,  the  provisions  of 
chapter  162,  Laws  of  Kansas  of  1891,  being  pardfraph 
7659  of  the  General  Statutes  of  the  state  of  Kansas  for 
1901,  were  duly  adopted  by  said  county,  and  such  law  so 
adopted  remained  in  full  force  and  effect  during  all  the 
years  relating  to  the  tax  proceedings  hereinafter  men- 
tioned. 

"(4)  On  the  3d  day  of  September,  1901,  at  a  sale  of 
lands  for  said  county  for  delinquent  taxes,  the  said  land 
was  by  the  county  treasurer  of  said  county  of  Rawlins, 
under  and  by  virtue  of  the  provisions  of  said  chapter 
162,  Laws  of  Kansas  for  1891,  bid  off  in  the  name  of 
said  county  for  the  delinquent  taxes  of  the  year  1900, 
for  the  sum  of  $14.80,  and  afterward,  and  on  September 
28,  1903,  the  cQunty  clerk  of  said  county  assigned  the 
tax-sale  certificate  to  said  land  to  defendant  C.  F.  How- 
ard for  the  sum  of  $19.90. 

"(5)  The  said  sale  of  lands  was  had  and  held  under 
and  by  virtue  of  a  notice  of  such  sale,  in  words  and 
figures  as  follows:  'Delinquent  Tax  List.  Office  of 
county  treasurer,  Rawlins  county,  Kansas.  Atwood, 
Kan.,  July  15,  1901.  Notice  is  hereby  given  that  taxes 
for  the  year  1900  on  the  following  land  and  town  lots 
remain  due  and  unpaid,  and  so  much  of  each  lot  or 
parcel  of  land  as  may  be  necessary  will  be  sold  at  the 
county  treasurer's  office  at  public  sale  on  the  first  Tues- 
day in  September,  1901,  and  the  next  succeeding  days, 
for  the  taxes,  costs  and  penalties.  F.  L.  Schwab,  county 
treasurer.'    Then  follows  a  list  of  this  and  other  lands. 

"  (6)  Proof  of  the  publication  of  this  notice  was  never 
transmitted  or  deposited  in  the  county  clerk's  office  of 
said  county.  As  a  part  of  the  costs  of  the  assignment 
of  said  tax-sale  certificate,  and  included  therein,  were 
the  costs  of  sale  of  said  land  for  the  years  of  1902  and 
1903,  and  a  redemption  fee  of  fifty  cents. 

"(7)  That  upon  these  tax  proceedings  the  county 
clerk  of  said  county  executed  to  defendant,  Howard,  a 
certificate  of  purchase  of  school  land,  upon  the  28th  day 
of  September,  1903;  afterward,  and  on  December  18, 
1903,  the  said  clerk  issued  to  defendant  Howard  a  re- 
newal certificate  of  purchase,  in  place  of  the  former, 
and  by  virtue  thereof  defendant  Howard  entered  into 
possession  of  said  land  and  has  ever  since  held  posses- 
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sion  thereof  and  received  the  rents  thereon.  Defendant 
Nevil  makes  no  claim  by  answer,  or  otherwise,  in  this 
case.  Upon  these  tax  proceedings  and  certificate  of 
school  land  issued  by  virtue  thereof  defendant  Howard 
claims  the  right  to  said  land. 

"  (8)  In  1904,  and  prior  to  November  12  of  said  year, 
the  said  John  H.  Hagener  was  in  the  United  States  dis- 
trict court,  southern  division  of  the  state  of  Illinois, 
and,  by  virtue  of  the  judgment  and  order  thereof,  duly 
adjudged  a  bankrupt,  and  all  of  his  property,  including 
the  said  certificate  of  purchase  of  the  land  involved  in 
this  action,  was  placed  in  the  hands  and  custody  of  said 
court  as  the  property  and  assets  of  said  bankrupt's  es- 
tate, and  one  R.  R.  Hewitt  was  duly  appointed  and 
qualified  as  the  trustee  of  said  bankrupt's  estate,  and 
he  duly  entered  upon  his  duties  as  such  officer. 

"(9)  That  on  the  12th  day  of  November,  1904,  by 
virtue  of  an  order  made  by  said  court  so  to  do,  a  public 
sale,  at  the  city  of  Beardstown,  in  the  state  of  Illinois, 
was  had,  by  the  said  trustee,  of  the  assets  of  said  bank- 
rupt, including  the  said  certificate  of  purchase,  and  at 
such  sale  one  Henry  Fraumann  offered  by  his  bid  the 
sum  of  $115  for  said  certificate  of  purchase  and  some 
other  property  of  said  bankrupt,  and  the  said  bid  was, 
by  the  said  trustee,  accepted,  and  the  sale  being  after- 
ward reported  to  said  court,  the  same  was  approved  and 
confirmed  by  said  court,  and  by  virtue  thereof  the  said 
trustee,  on  November  30,  1904,  assigned  and  delivered 
the  said  certificate  of  purchase  to  the  said  Henry  Frau- 
mann. 

"(10)  That  afterward  the  said  Henry  Fraumann 
and  his  wife,  on  July  19, 1905,  sold,  assigned  and  trans- 
ferred and  delivered  the  said  certificate  of  purchase 
and  his  right  to  any  rents  of  said  lands,  if  any  he  had 
therein,  to  plaintiff,  Fred  Robertson,  and  thereafter, 
and  on  the  5th  day  of  August,  1905,  the  said  Fred 
Robertson  and  wife  sold,  assigned  and  delivered  an 
undivided  half  interest  in  and  to  said  certificate  to  said 
land,  if  any  he  had,  as  well  as  an  undivided  one-half  in- 
terest in  and  to  any  rents  or  profits  he  had  therein,  to 
the  said  W.  J.  Ratcliff. 

"  (11)  That  thereafter,  and  on  the  19th  day  of  June, 
1907,  the  said  John  H.  Hagener  and  wife  made,  exe- 
cuted and  delivered  to  the  plaintiffs  a  quitclaim  deed  to 
said  land,  and  also  their  assignment  of  said  certificate 
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of  purchase,  as  well  as  their  rights,  if  any,  in  and  to 
any  rents  and  profits  of  said  land. 

"(12)  That  upon  the  20th  day  of  November,  1907, 
the  said  John  H.  Hagener  was  duly  discharged  as  such 
bankrupt  from  all  his  debts  provable  under  the  bank- 
rupt law,  and  theraf ter,  and  on  the  same  day,  the  said 
R.  R.  Hewitt,  as  such  trustee,  was  duly  discharged  and 
the  said  bankrupt  proceedings  were  fully  and  finally 
closed  up  and  disposed  of. 

"(13)  That  said  John  H.  Hagener  and  his  grantors 
paid  all  the  taxes  upon  said  land  up  to  the  year  1900, 
and  caused  to  be  broken  all  of  land,  before  the  defend- 
ant acquired  his  tax-sale  certificate  to  said  land. 

"(14)  On  August  15,  1905,  plaintiffs  tendered  to 
the  county  treasurer  of  said  county  the  sum  of  $680 
lawful  money,  $170  of  which  was  for  the  benefit  of  de- 
fendant Howard,  and  which  was  the  full  amount  that 
was  then  due  the  state  of  Kansas,  the  said  county  of 
Rawlins  and  the  defendant,  Howard,  each  of  which 
tenders  were  refused,  although  they  fully  covered 
everything  that  was  then  due,  and  such  tenders  have 
ever  since  been  held  good. 

"(15)  That  thereafter,  and  on  the  5th  day  of  Janu- 
ary, 1907,  in  an  action  then  pending  in  the  supreme 
court  of  the  state  of  Kansas,  in  which  the  plaintiffs 
herein  were  plaintiffs  and  the  county  treasurer  of  said 
county  was  defendant,  a  peremptory  writ  of  mandamus 
was  by  said  court  issued  to  said  county  treasurer  to 
take  the  said  money  so  tendered  to  him  by  said  plain- 
tiffs, the  said  $630,  and  as  such  officer  receipt  there- 
for, which  he  did,  and  such  order,  so  far  as  the  receipt 
and  acceptance  of  such  tender  is  final  only  as  to  the 
parties  to  said  action,  and  thereafter  and  before  the 
commencement  of  this  action  a  patent  for  said  land  was 
issued  to  plaintiffs. 

"(16)  That  the  rents  and  profits  of  said  land,  so 
far  as  received  by  defendant,  Howard,  amount  to  the 
sum  of  $150,  and  the  rental  value  of  said  land  is  $50 
per  annum. 

"CONCLUSIONS  OP  LAW. 

"(1)  The  plaintiffs,  Fred  Robertson  and  W.  J.  Rat- 
cliff,  by  virtue  of  the  various  conveyances,  assignments 
and  certificates  executed  and  delivered  to  them  by  the 
various  parties  named  in  the  special  findings  of  fact, 
and  by  the  acts  done  by  them  therein  stated,  have  ac- 
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quired  a  full  and  complete  title  and  ownership  in  and 
to  the  land  described  and  are  the  owners  of  the  same, 
and  are  entitled  to  the  possession  thereof. 

"(2)  That  as  the  board  of  county  commissioners  of 
Rawlins  county  has  adopted  the  provisions  of  chapter 
162,  Laws  of  Kansas,  1891,  being  paragraph  7659  of 
the  General  Statutes  of  the  state  of  Kansas  for  1901, 
and  the  same  being  in  full  force  and  effect  at  the  time 
of  the  sale  of  said  land  for  delinquent  taxes,  and  such 
sale  being  under  the  provisions  of  such  laws,  and  the 
Said  property  having  been  bid  in  by  the  county  treas- 
urer for  said  county,  and  three  years  not  having  ex- 
pired at  the  time  of  the  execution  and  delivery  of  the 
said  tax-sale  certificate  by  the  county  clerk  to  the  de- 
fendant, Howard,  the  said  county  clerk  had  no  au- 
thority or  power  to  make  such  assignment,  and  such 
act  on  his  part  as  such  officer  gave  no  interest  in  and 
to  said  land  to  said  defendant,  Howard,  and  the  school- 
land  certificate  issued  to  defendant,  Howard,  being 
based  upon  such  illegal  acts  of  such  county  clerk,  it,  as 
well  as  such  tax-sale  certificate,  was  and  is  absolutely 
void  and  has  no  effect. 

"(3)  The  defendant,  Howard,  having  paid  the  taxes 
on  said  land  in  the  sum  of  $170,  is  entitled  to  receive 
the  same  from  the  county  treasurer  of  said  county,  in 
whose  hands,  as  such  officer,  the  plaintiffs  deposited 
for  defendant's  use. 

"(4)  That  the  plaintiffs  are  entitled  to  the  posses- 
sion of  the  said  land  as  such  owners,  and  to  a  judg- 
ment for  the  sum  of  $150  rentals  received  by  defend- 
ant, with  interest  thereon  from  this  date  at  the  rate 
of  six  per  cent  per  annum. 

"(5)  As  plaintiffs  made  a  full  and  complete  legal 
tender  of  said  taxes  so  paid  by  defendant,  oefore  the 
commencement  of  this  action,  which  tender  has  been 
kept  good  ever  since,  plaintiffs  are  entitled  to  the  im- 
mediate possession  of  said  land. 

"(6)  That  the  defendant  Howard  pay  the  costs  of 
this  suit. 

"(7)  That  the  defendant  John  Nevil  has  no  interest 
in  said  land  or  in  this  action." 
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/.  P.  Noble,  L.  H.  Wilder,  T.  F.  Garver,  and  R.  D. 
Garver,  for  the  appellants. 

John  E.  Hessin,  and  Fred  Robertson,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  While  the  evidence  afforded  by  the  rec- 
ords and  written  instruments  in  the  case  shows  that  the 
trustee's  sale  of  the  school-land  certificate  was  very 
irregular,  if  not  void,  we  shall  consider  this  case  on  the 
questions  of  law  involved,  and  not  review  the  findings 
of  fact  made  by  the  court 

One  question  involved  is  whether  the  sale  of  the  cer- 
tificate by  the  trustee  in  bankruptcy  conveyed  any  in- 
terest in  the  land,  or  whether  it  was  necessary,  in 
order  to  devest  the  certificate  holder  of  his  title  in  the 
land,  to  appraise  and  advertise  the  land  itself  for  sale 
and  sell  it  in  the  method  provided  by  the  laws  of  the 
United  States.  No  attempt  was  made  to  sell  the  land 
as  such;  hence,  of  course,  no  steps  prescribed  by  law 
for  the  sale  of  the  land  were  taken. 

The  certificate  is  evidence  of  a  contract  between  the 
state  and  the  purchaser  of  the  school  land,  and  when 
such  contract  is  executed  and  the  purchaser  makes  a 
payment  thereon  in  execution  thereof  he  becomes  the 
equitable  owner  of  the  land,  subject  to  defeasance  or 
forfeiture  by  noncompliance  on  his  part  with  the  condi- 
tions of  the  contract.  The  property  acquired  in  the 
transaction  by  the  purchaser  is  "land,"  or  "real  prop- 
erty," and  is  not  "personal  property."  (Gen.  Stat. 
1868,  ch.  104,  §  1,  subdiv.  8;  Gen.  Stat.  1909,  §9037, 
subdiv.  8.) 

The  school-land  certificate  in  question  is  in  every 
legal  aspect  like  the  state  normal  school-land  certificate 
involved  in  Poole  v.  French,  71  Kan.  391.  In  that  case 
this  court  held  in  substance  that  the  right  acquired  by 
the  purchaser  was  an  equitable  title  to  the  real  estate,. 
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the  sale  of  which  is  evidenced  by  the  certificate,  and 
that  such  title  is  subject  to  sale  on  execution.  Such  in- 
terest is  also  subject  to  attachment.  (Travis  v.  Supply 
Co.,  42  Kan.  625.)  It  seems  apparent,  if  the  equitable 
title  may  be  sold  on  execution  or  be  subject  to  attach- 
ment in  one  judicial  proceeding,  that  it  can  not  in 
another  forum  be  sold  by  a  judicial  transfer  of  the 
certificate;  else  one  court  may  cause  a  valid  sale  of  the 
certificate  and  another  of  the  land  at  the  same  time. 

It  is  contended  by  the  appellees  that  the  sale  of  the 
certificate  by  the  trustee  is  a  sale  of  the  land,  while  they 
concede  that  the  sale  was  irregular,  and  that  the  law 
of  this  state  determines  the  character  of  the  property 
as  real  estate,  or  land. 

While  the  adjudication  of  bankruptcy  conveyed  this 
land  and  all  the  property  of  Hagener  to  the  trustee  ap- 
pointed by  the  court,  the  court  had  no  jurisdiction  over 
the  land.  Its  jurisdiction  was  in  personam.  (Short  v. 
Hepburn,  21  C.  C.  A.  252.)  The  attempted  sale  of  the 
land  by  the  trustee  is  not  simply  irregular  and  errone- 
ous; it  is  void.  (Watson  v.  H olden,  58  Kan.  657;  Afc- 
Nutt  V.  NeUans,  ante,  p.  424 ;  Short  v.  Hepburn,  supra ; 
WiUiams  v.  Nichol,  47  Ark.  254 ;  Casseday  v.  N orris,  49 
Tex.  613.)  The  case  last  cited  involved  the  validity  of  a 
sale  of  land  in  one  county  at  the  courthouse  of  another 
county  in  Texas,  under  an  execution  issued  upon  a 
judgment  rendered  by  the  United  States  circuit  court 
at  Austin,  Tex.    It  was  therein  said: 

"Sales  of  land  made  by  the  United  States  marshal, 
under  execution,  must  be  made  in  the  county  where  the 
land  is  situated. 

"A  marshal's  sale  of  land,  part  of  which  was  in  Mc- 
Lennan county,  made  at  the  courthouse  of  Bell  county, 
held  void  as  to  that  part  lying  out  of  Bell  county." 
(Headnote.) 

The  United  States  district  court  for  the  southern  dis- 
trict of  Illinois  has  no  jurisdiction  in  Kansas  in  bank- 
ruptcy, and  a  trustee  appointed  by  it  can  only  sell  real 
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estate  in  this  state  under  orders  procured  from  some 
court  having  jurisdiction  therein.  (1  U.  S.  Comp.  Stat 
1901,  §  563,  subdiv.  18.)  So  far  as  conveying  any  in- 
terest in  the  land  in  question,  the  sale  of  the  certificate 
by  the  trustee  is  void. 

Upon  the  adjudication  that  Hagener  was  a  bank- 
rupt, and  upon  the  qualification  of  the  trustee  ap- 
pointed by  the  court,  the  title  to  all  the  property  of 
.Hagener,  including  the  land  in  question,  vested  in  a 
sense  in  the  trustee;  and  when  a  bankrupt  is  fully  dis- 
charged the  title  to  any  of  his  property  which  has  not 
been  disposed  of  by  the  trustee  reverts  to  him.  But  at 
all  times  Hagener  had  an  actual  interest  in  the  prop- 
erty, which  became  a  perfect  title  when  it  was  not 
needed  to  pay  his  indebtedness  or  when  for  any  reason 
the  trustee  was  discharged  without  having  used  it  for 
that  purpose.  This  interest  in  the  land  in  question,  with 
the  rents  thereof,  Hagener  and  wife  conveyed  to  the 
appellees  before  he  was  discharged  in  the  bankruptcy 
proceeding,  and  upon  his  discharge  all  his  rights  in  and 
to  the  property  held  by  the  trustee  reverted  tx)  his 
grantees.  As  was  said  in  Bird  v.  PhUpott,  69  L.  J., 
n.  s.,  Ch.  Div.,  487 : 

"The  trustee  takes  all  the  bankrupt's  property  for  an 
absolute  estate  in  law,  but  for  a  limited  purpose — 
namely,  for  the  payment  of  creditors.  .  .  .  Subject 
to  that,  he  is  a  trustee  for  the  bankrupt  of  the  surplus. 
.  .  .  The  bankrupt  has  not  got  the  ordinary  right  of 
a  cestui  que  tru^t  to  intervene,  until  the  surplus  has 
been  ascertained  to  exist  and  all  the  creditors  and  in- 
terests and  costs  have  been  paid.  He  can  not  .  .  . 
interfere  with  the  administration  of  the  estate  in  any 
way,  but  subject  to  that,  and  subject  to  his  noninter- 
ference with  the  administration  and  with  the  arrange- 
ments of  the  trustee  during  the  bankruptcy  in  the  due 
course  of  the  execution  of  his  duty,  the  bankrupt 
.  .  .  has  a  right  to  the  surplus — ^a  right  which  he 
can  dispose  of  by  .  .  .  deed  or  otherwise  during  the 
pendency  of  the  .  .  .  bankruptcy,  even  before  the 
surplus  is  ascertained;  although,  of  course,  such  dis- 
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position  will  be  ineffectual  unless  there  turns  out  to  be 
a  surplus  eventually."     (Page  491.) 

(See,  also,  In  re  Evelyn,  63  L.  J.,  n.  s.,  Q.  B.  Div., 
658.) 

If  while  the  bankruptcy  proceedings  were  pending 
the  bankrupt  had  died  intestate  there  can  be  no  doubt 
that  upon  the  discharge  of  the  trustee  the  title  to  the 
land  would  have  vested  in  his  heirs.  If  he  had  died 
testate  it  would  have  vested  in  his  devisee.  No  reason 
is  apparent  why,  where  he  has  conveyed  away  his  in- 
terest in  his  lifetime,  the  title  should  not  vest  in  his 
grantee. 

It  is  not  contended  that  the  appellants  had  a  valid 
tax  deed,  or  its  equivalent,  to  the  land.  As  we  have  de« 
termined  that  the  appellees  acquired  all  of  Hagener's 
interest  in  the  land,  it  follows  that  they  were  entitled 
to  discharge  the  tax  lien  of  the  appellants  thereon. 

The  judgment  is  atiirmed. 


W.  E,  Brooks,  as  Trustee,  etc.,  Appellant,  v.  The 
Bank  op  Beaver  City,  Appellee. 

No.  16,486. 
SYLLABUS  BY  THE  COURT. 

Chattel  Mort«aqbs — Va^tdily  —  Time  of  ExecuH^n  —  Bofi^ 
ruptey — Voidobte  Pref0r€nce.  An  unrecorded  chattel  laari- 
gage  gi^ien  hy  a  paercbant  on  his  entire  stock  of  goode> 
under  which  he  was  permitted  to  remtin  in  possession  ol 
the  goods,  seU  the  same  without  limitation,  replenish  the 
stock  whenever  he  n^ght  desire  and  appropriate  the  proceeds 
to  his  own  nse  and  hoieiit,  without  keeping  the  new  goods 
apart  from  the  others  or  paying  ansrthing  on  the  indebted* 
nees,  and  without  accounting  to  the  mortgagee  for  the  sales 
made  or  the  money  derived  from  such  sales,  is  a  void  in- 
strument; and  a  later  mortgage  given  by  the  merchant  to 
the  same  creditor  on  the  same  stock  of  goods  to  secure  the 
same  debt,  which  was  executed  within  four  months  prior  to 
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the  bankruptcy  of  the  mortgagor  and  at  a  time  whoi  he  was 
insolvent,  and  which  was  intended  as  a  preference,  and  where 
the  mortgagee  knew  that  a  preference  was  intended,  consti- 
tutes a  voidable  preference  under  the  national  bankruptcy  act. 

Appeal  from  Reno  district  court;  Peter  J.  Galle, 
judge.    Opinion  filed  June  11,  1910.    Reversed. 

E.  C.  Wilcox,  for  the  appellant. 
W.  G.  Fairchild,  for  the  appellee;  H.  S.  Lewis,  of 
counsel. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  action  was  brought  by  W.  E. 
Brooks,  as  trustee  of  the  estate  of  F.  P.  Madison,  a 
bankrupt,  against  the  Bank  of  Beaver  City,  to  set 
aside  a  preference  obtained  through  two  mortgages 
executed  by  F.  P.  Madison  to  the  bank,  under  which 
the  bank  took  and  appropriated  mortgaged  goods  of 
the  value  of  $1571.  The  petition  alleged  that  on 
March  15,  1907,  Madison  was  engaged  in  a  general 
merchandise  business  in  Beaver  City,  and  that  upon 
that  date  a  bankruptcy  proceeding  was  instituted 
against  him,  on  the  ground  that  he  had  executed  the 
two  mortgages  mentioned,  one  dated  March  12,  1907, 
and  the  other  March  15,  1907,  while  he  was  in  an  in- 
solvent condition,  and  that  it  was  done  with  the  intent 
to  prefer  the  bank  over  other  creditors.  It  was  alleged 
that  at  the  time  of  obtaining  the  mortgages  and  the 
possession  of  the  goods  the  bank  and  its  officers  knew 
that  Madison  was  insolvent  and  intended  to  prefer  the 
bank  over  others  of  his  creditors.  Later,  and  on  April 
19,  1907,  he  was  duly  declared  a  bankrupt.  In  its  an- 
swer the  bank  alleged  that  on  September  13,  1906,  it 
made  a  loan  to  Madison  of  $1017.42,  and  to  secure  the 
payment  of  the  debt  took  a  chattel  mortgage  on  his 
stock  of  goods ;  that  on  March  12,  1907,  the  whole  of 
the  debt  and  interest  being  due,  the  bank  obtained  a 
new  note  for  the  amount  of  the  debt,  and  also  another 


Digitized  by  VjOOQ IC 


Vol,  82.  JANUARY  TERM,  1910. 599 

Brooks  V.  Bank. 

chattel  mortfirage  from  Madison,  under  which  it  took 
possession  of  the  stock,  and  that  upon  the  15th  day  of 
March,  1907,  still  another  chattel  mortgage  was  exe- 
cuted for  the  same  indebtedness.  It  further  alleged 
that  both  of  the  mortgages  of  March,  1907,  were  re- 
newals of  the  prior  mortgage  of  September,  1906,  and 
that  the  original  mortgage  of  1906  was  given  for  a 
present  consideration,  more  than  four  months  before 
the  bankruptcy  proceedings  were  begun,  and  was  not 
given  in  fraud  of  the  bankruptcy  act 

According  to  the  testimony  the  bank  actually  loaned 
money  to  Madison  in  1906  and  took  a  mortgage  on  his 
stock  of  goods,  but  this  mortgage  was  never  recorded, 
and  the  bank  did  not  take  possession  of  the  goods  under 
it.  On  the  other  hand,  it  allowed  Madison  to  continue 
in  possession  of  the  goods,  sell  them  in  the  usual  course 
of  trade,  buy  other  goods  to  replenish  the  stock,  without 
keeping  the  new  goods  separate  from  those  mortgaged 
and  without  accounting  to  the  bank  for  the  proceeds  of 
the  sales  made.  Madison  testified  that  between  Sep- 
tember 13,  1906,  and  the  execution  of  the  mortgage  on 
March  12,  1907,  he  bought  goods  at  wholesale  houses, 
put  them  in  his  store  and  carried  on  a  regular  retail 
business,  replenishing  his  stock  whenever  he  saw  fit 
to  do  so,  and  using  the  money  derived  from  the  sales  in 
his  business  and  in  living  expenses  as  he  had  done  prior 
to  the  execution  of  the  mortgages.  He  stated  that  the 
stock  was  kept  up  so  that  it  was  of  about  the  same 
value  as  when  the  first  mortgage  was  given,  but  that 
it  did  not  consist  of  the  same  goods,  and  that  it  was 
impossible  to  tell  how  many  of  the  mortgaged  goods 
remained  in  stock  when  the  mortgage  of  March  12, 
1907,  was  given.  It  also  appears  that  prior  to  the 
giving  of  the  mortgages  of  March,  1907,  Madison  was 
in  fact  insolvent,  and  that  on  March  12,  1907,  he  sent 
a  message  to  the  cashier  of  the  bank  telling  that  officer 
of  his  financial  condition;  that  he  was  unable  to  run 
the  store  any  longer;  that  a  representative  of  one  of 
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his  creditors  was  then  in  town  looking  after  its  claim, 
and  he  advised  the  cashier  to  take  steps  to  protect  the 
bank.  Acting  on  this  information  the  bank  procured 
Madison  to  make  a  note  for  the  debt,  and  to  execute  a 
mortgage  on  the  entire  stock  of  goods,  after  which  the 
bank  took  possession.  For  some  reason  the  bank  took 
another  mortgage  on  March  15,  1907,  which  was  sub- 
stantially the  same  as  the  one  given  three  days  before. 
At  the  end  of  the  trial  the  court  refused  to  set  aside 
the  mortgages,  and  gave  judgment  in  favor  of  the 
bank. 

The  mortgages  of  1907,  taken  by  themselves,  consti- 
tuted voidable  preferences.  They  were  given  and  re- 
corded within  four  months  before  Madison  was  ad- 
judged a  bankrupt,  for  a  preexisting  debt  to  the  bank, 
whose  pflScers  knew  of  Madison's  insolvency  and  that 
the  mortgages  were  intended  as  preferences.  The  bank 
took  possession  of  the  goods  under  the  mortgages  with 
full  knowledge  of  the  financial  condition  of  Madison, 
and  upon  his  suggestion  that  he  could  not  meet  his  ob- 
ligations and  that  therefore  the  bank  should  take  the 
mortgages  and  the  goods  to  meet  its  claim,  (National 
Bankruptcy  Act  of  1898,  §§  60,  676,  30  U.  S.  Stat,  at 
L„  ch,  541;  Sherman  v.  Luckhardt,  67  Kan.  682; 
Brandenburg,  Bankr.,  3d  ed.,  §  962;  Collier,  Bankr.,  7th 
ed.,  p.  666.) 

That  the  mortgages  of  March,  1907,  were  acts  of 
bankruptcy  and  preferences  was  decided  in  the  bank* 
ruptcy  proceeding,  but  apart  from  that  adjudication  it 
is  clear  from  the  evidence  that,  considered  by  them- 
selves, they  came  within  the  condemnation  of  the  bank- 
ruptcy act  It  is  contended,  however,  that  these  mort> 
gages  were  but  renewals  of  the  mortgage  of  September 
18,  1906,  which,  as  we  have  seen,  was  given  to  secure 
the  payment  of  a  loan  made  at  that  time.  This  mort* 
gage,  it  appears,  was  never  recorded,  and  the  bank  did 
not  take  possession  of  the  goods  under  it.  On  the  mat- 
ter of  recording,  it  is  contended  in  behalf  of  the  bank 
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that  under  the  law  of  Oklahoma  the  recording  of  the 
mortgage  was  not  required  and  therefore  not  essential 
to  the  validity  of  the  mortgage.  The  trustee  contends 
that  the  law  of  Oklahoma  as  it  existed  at  the  time  the 
transactions  were  had  and  when  this  action  was  begun 
was  to  the  effect  that  an  unrecorded  mortgage  was 
void.  This  appears  to  have  been  the  interpretation 
given  the  mortgage  provision  by  the  supreme  court  of 
Oklahoma  until  the  territory  became  a  part  of  the  state 
of  Oklahoma,  but  since  the  territory  of  Oklahoma  and 
Indian  Territory  were  organized  into  a  state  the  su- 
preme court  of  the  state  has  adopted  the  rule  which 
prevailed  in  Indian  Territory  and  decided  that  an  un- 
recorded mortgage  is  not  invalid.  It  is  unnecessary, 
however,  to  determine  which  rule  of  law  shall  be  ap- 
plied to  the  transactions  involved  in  this  proceeding. 
Apart  from  the  omission  to  record  the  mortgage  of 
1906,  it  is  clear  that  it  was  not  a  valid  lien.  It  was  no 
more  than  an  ineffectual  attempt  to  acquire  a  lien.  Noth- 
ing was  done  by  the  bank  by  which  creditors  and  those 
dealing  with  Madison  could  ascertain  that  the  bank 
claimed  a  lien  on  the  goods.  There  was  neither  actual 
nor  constructive  possession  of  the  goods  by  the  bank. 
The  ownership  and  control  by  Madison  was  not  dis- 
turbed, and  no  limitations  were  placed  upon  his  use  or 
appropriation  of  the  proceeds.  Although  it  contained 
such  a  provision  as  is  usual  in  chattel  mortgages,  to  the 
effect  that  no  part  of  the  mortgaged  property  should  be 
sold  or  disposed  of  without  the  consent  of  the  mort- 
gagee, it  provided  that  Madison  should  retain  posses- 
sion and  control  and  have  the  ordinary  use  and  benefit 
of  the  property,  and  it  was  the  understanding  between 
the  parties  that  the  mortgagor  should  sell  at  will  and 
buy  again  as  he  might  desire.  He  was  not  required  to 
account  for  what  was  sold  nor  apply  the  proceeds  on 
the  debt  owed  to  the  bank.  No  provision  was  made 
that  goods  purchased  after  the  mortgage  was  given 
should  be  kept  apart  from  those  that  were  mortgaged. 
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The  cashier  of  the  bank  frankly  testified  that  he  knew 
Madison  was  selling  the  goods,  replenishing  the  stock, 
applying  nothing  on  his  indebtedness,  and  that  the  plan 
Madison  was  pursuing  was  satisfactory  to  the  bank. 

In  Implement  Co.  v.  Schultz,  45  Kan.  52,  the  mortga- 
gor was  allowed  to  continue  in  possession  of  a  stock  of 
goods,  selling  them  as  before,  with  the  knowledge  and 
acquiescence  of  the  mortgagees,  having  the  same  con- 
trol over  the  goods  as  he  had  before  the  mortgage  was 
executed,  and  applying  the  proceeds  at  his  own  dis- 
cretion, and  it  was  held  that  such  a  mortgage  is  as  a 
matter  of  law  fraudulent  and  void.  In  a  later  case, 
where  a  mortgagor  was  permitted  to  sell  the  mortgaged 
property  without  limitation,  and  no  provision  was  made 
as  to  what  should  be  done  with  the  proceeds,  the  mort- 
gage was  held  to  be  void  as  against  creditors.  (Rath- 
bun  V.  Berry,  49  Kan.  735.)  In  Oklahoma,  where  this 
transaction  took  place,  the  supreme  court  held  that  an 
arrangement  which  gave  a  mortgagor  possession  of  a 
stock  of  goods  with  the  right  to  convert  the  goods  into 
money  and  appropriate  the  money  as  he  pleased  was  a 
nullity.    It  was  there  said: 

"Such  a  privilege  is  against  the  policy  of  the  law, 
and  wherever  stocks  of  merchandise  have  thus  been 
mortgaged  and  the  privilege  of  appropriation  by  the 
mortgagor  to  his  own  use  has  been  thus  permitted  by 
the  terms  of  the  mortgage,  the  decisions  of  the  courts 
of  this  country  have  condemned  them  with  almost  en- 
tire unanimity,  and  the  instrument  itself  has  been  as 
uniformly  held  to  be  fraudulent  and  void  as  a  matter  of 
law,  irrespective  of  the  question  as  to  whether  any 
fraud  or  fraudulent  intent  did,  in  fact,  exist."  {Little 
Company  and  HorsfaU  v.  Bumham,  Hanna,  Munger  & 
Co.,  5  Okla.  283,  293.) 

The  arrangement  by  which  the  mortgagors  were  al- 
lowed to  sell  the  goods  as  their  own,  without  accounting 
to  anyone  for  them,  and  to  appropriate  the  money  de- 
rived from  the  sales  to  their  own  purposes,  is  incom- 
patible with  the  purpose  of  a  mortgage  lien.  As  was 
said  in  Robinson  v.  Elliott,  89  U.  S.  (22  Wall.)  513, 
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526,  "a  mortgage  which,  in  its  very  terms,  contem- 
plates such  results,  besides  being  no  security  to  the 
mortgagees,  operates  in  the  most  effectual  manner  to 
ward  off  other  creditors ;  and  where  the  instrument  on 
its  face  shows  that  the  legal  effect  of  it  is  to  delay  cred- 
itors, the  law  imputes  to  it  a  fraudulent  purpose." 
(See,  also.  Means  v.  Dowd,  128  U.  S.  273;  Blakeslee  v. 
Rossman,  43  Wis.  116;  Lang  v.  Lee,  &c.,  3  Rand.  [Va.] 
410.) 

The  conceded  facts  as  to  the  plans  and  purposes  of 
Madison  and  the  bank  are  sufficient  to  show  that  the 
mortgage  was  without  validity,  and  even  the  recording 
of  the  same  would  not  have  cured  the  illegality  of  the 
attempted  transfer.  The  taking  of  possession  of  the 
goods  by  the  bank  in  March,  1907,  did  not  validate  the 
mortgage  of  1906.  It  appears,  however,  that  posses- 
sion was  not  taken  under  that  mortgage,  nor  until  after 
the  execution  of  the  one  dated  March  12,  1907,  and  it, 
as  we  have  seen,  was  executed  only  a  few  days  before 
the  bankruptcy  proceeding  was  begun.  The  undisputed 
facts  show  clearly  enough  that  the  taking  of  possession 
of  the  goods  by  the  bank  under  the  mortgages  consti- 
tuted a  voidable  preference.    {Shale  v.  Bank,  post.) 

The  judgment  is  reversed  and  the  cause  remanded, 
with  the  direction  to  enter  judgment  in  favor  of  ap- 
pellant. 
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11     ^i  Katb  Caspae,  AppeUee,  v.  WiLUAM  Lewin  et  id., 
AppeUants. 

No.  1$,604. 
SYLLABUS  BY  THE  COURT. 

1.  Factory  Act — ^'Manufacturing  Establishment  J'  Under  sec- 
tion 7  of  the  factory  act  (Laws  1903,  ch.  356;  Gen.  Stat  1909, 
§  4682),  besides  certain  named  establishments  any  other  estab- 
lishment is  a  ''manufacturing  establishment"  wherein  any 
natural  products  or  other  articles  or  materials  of  any  kind,  in 
a  raw  or  unfinished  or  incomplete  state  or  condition,  are  con* 
verted  into  a  new  or  improved  or  different  form. 

2.  Same,     An  establishment  wherein  railroad  iron,  old 

stoves,  old  waste  iron  and  scrap  iron  of  every  description  is 
cut  into  lengths  known  as  grade  No.  1,  grade  No.  2,  and 
busheling  scrap,  by  means  of  machines  known  as  alligator 
shears  and  operated  by  power,  to  meet  standing  specifications 
of  mil]^  which  purchase  the  product,  is  a  ''manufacturing  es- 
tablishment" within  the  meaning  of  the  factory  act. 

3.  Construction  —  Statute  Not  Adopted  from  Another 

State.  None  of  the  sections  of  the  factory  act  is  a  transcript 
from  the  law  of  any  other  state  and  consequently  had  not  been 
given  a  settled  and  definite  meaning  by  ^e  highest  court  of 
any  other  state  ^en  the  statute  was  enacted. 

4.  _  j}uty  to  Safeguard  Machinery  Not  Limited  to  Wwrk- 

men  Engaged  ia  ''Ordmary*'  Duties  Onhy.  Section  4  of  the 
factory  act  (Laws  1903,  ch.  356;  GJen.  Stat  1909,  §4679), 
relating  to  safeguards  for  machinery  and  appliances,  is  not 
limited  in  its  application  to  workmen  engaged  in  their  or- 
dinary duties  only.  It  is  designed  to  protect  persons  employed 
or  laboring  in  manufacturing  establishm^its  while  in  the  per- 
formance of  any  duty,  whether  ordinary  and  general  or  excep- 
tional and  occasional. 

5.  Commxm-law  Duty  of  Master  Supplanted  by  Statutory 

Duty»  The  factory  act  ignores  the  common-law  duty  resting 
on  the  factory  owner  or  operator  to  exercise  reasonable  care 
to  prevent  foreseeable  injuries  and  establishes  a  statutory 
measure  of  prudence,  by  making  specific  precautionary  re-' 
quirements  relating  to  specified  places,  structures  and  appli- 
ances; and  in  an  action  founded  on  the  act  for  damages  con- 
sequent upon  injuries  to  an  employee  acting  in  the  scope  of 
his  duty,  caused  by  the  absence  of  a  prescribed  safeguard,  it  is 
no  defense  that  the  injury  could  not,  with  reasomtble  pru- 
dence, have  been  anticipated. 
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6.  — Statute  Can  Not  be  Evaded  by  Rvles  Relating  to  Use 


of  Machinery,  The  protection  of  the  factory  act  extends  only 
to  persons  acting  within  the  scope  of  some  employment  or 
labor.  But  the  factory  owner  can  not  evade  the  requirements 
of  the  act,  as  that  belt  shifters  shall  be  provided,  by  means  of 
nUes  or  instructions  relating  to  the  use  of  appliances,  as  that 
belts  shall  be  shifted  only  while  the  machinery  is  not  in  mo- 
tion. 

7.  ' —  Contributory  Negligence  of  Injured  Employee  No  De- 
fense to  Action  under  the  Statute.  The  civil  action  for  dam- 
ages authorized  by  the  factory  act  is  not  a  common-law  action, 
but  is  a  statutory  remedy  fbr  the  enforcement  of  a  positive 
duty  enjoined  by  law  in  the  interest  of  the  public  welfiare,  and 
the  contributory  negligence  of  the  injured  employee  or  la* 
borer  is  not  a  def^ise  to  such  an  action.  The  first  paragraph 
of  the  syllabus  of  Madison  v,  Clippinger,  74  Kan.  700,  is  over- 
ruled. 

8.  Constitutionality — Police  Regulation,    The  factory  act 

falls  within  the  legitimate  scope  of  the  police  power  of  the 
state,  and  the  remedy  prescribed  for  its  enforcement  is  not 
obnoxious  to  either  the  state  or  the  federal  constitution. 

9.  Erndence  Sufficient  to  Establish  Liability  in  the  First 

Instance,  Under  section  6  of  the  act  (Laws  1903,  ch.  356; 
Gen.  Stat.  1900,  §4681)  it  is  sufficient,  in  order  to  establish 
liability,  for  the  plaintiff  to  prove>  in  the  first  instance,  l^at 
death  or  injury  resulted  in  consequence  of  failure  to  provide 
the  required  safeguards,  or  that  failure  to  provide  such  safe- 
guards directly  contributed  to  such  death  or  injury,  and  it  is 
not  necessary  for  the  plaintiff  to  go  further,  in  those  cases 
where  the  subject  is  pertinent,  and  prove  the  practicability  of 
such  safeguards.  The  third  paragraph  of  the  syllabus  of  Hen- 
scheU  V,  Railway  Co.^  78  Kan.  411,  is  overruled. 

Appeal  from  Wyandotte  court  of  common  pleas. 
Hugh  J.  Smith,  judge.  Opinion  filed  June  11,  1910. 
Affirmed. 

Jules  C.  Rosenberger,  Clyde  Taylor,  and  Kersey 
Coates  Reed,  for  the  appellants. 

John  T.  Sims,  and  Angevvne,  Cubbison  &  Holt,  for 
the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  Tony  Caspar  was  an  employee  of  the 
defendants,  and  while  at  work  for  them  in  their  estab- 
lishment suffered  injuries  which  resulted  in  his  death. 
The  plaintiff,  his  widow,  as  administratrix  of  his 
estate,  sued  the  defendants  for  the  consequent  damages 
in  an  action  founded  upon  the  factory  act  She  re- 
covered, and  the  defendants  appeal. 

The  act  referred  to  is  chapter  356  of  the  Laws  of 
1903  (Gen.  Stat.  1909,  §§4676-4683),  the  title  of 
which  reads  as  follows : 

"An  act  requiring  safeguards  for  the  protection  of 
all  persons  employed  or  laboring  in  manufacturing 
establishments,  and  providing  civil  remedies  for  all 
persons  so  engaged,  or  their  personal  representatives, 
in  cases  where  any  such  person  may  be  killed  or  in- 
jured while  employed  or  laboring  in  any  manufactur- 
ing establishment  which  is  not  properly  provided  with 
the  safeguards  required  by  this  act." 

Section  1  requires  elevators,  hoisting  shafts  and  well- 
holes  to  be  inclosed  or  secured.  Section  2  provides 
that  stairways  shall  be  equipped  with  handrails,  and 
shall  be  secured  at  sides  and  ends,  that  certain  doors 
shall  open  outward,  and  that  such  doors  shall  be  kept 
unfastened.  Section  3  provides  for  fire  escapes.  Sec- 
tion 4  provides  for  the  guarding  of  dangerous  ma- 
chinery and  appliances.  Sections  5  and  6  relate  to 
remedy.  Sections  7  and  8  are  devoted  to  definitions 
of  terms.  The  act  relates  to  manufacturing  establish- 
ments only,  as  defined  in  section  7,  which  reads  as  fol- 
lows : 

"Manufacturing  establishments,  as  those  words  are 
used  in  this  act,  shall  mean  and  include  all  smelters, 
oil  refineries,  cement  works,  mills  of  every  kind,  ma- 
chine and  repair  shops,  and,  in  addition  to  the  fore- 
going, any  other  kind  or  character  of  manufacturing 
establishment,  of  any  nature  or  description  whatso- 
ever, wherein  any  natural  products  or  other  articles  or 
materals  of  any  kind,  in  a  raw  or  unfinished  or  incom- 
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plete  state  or  condition,  are  converted  into  a  new  or 
improved  or  different  form." 

The  defendants  claim  they  were  not  owning  or  oper- 
ating a  manufacturing  establishment,  and  that  the  de- 
ceased was  not  employed  or  laboring  in  such  an  estab- 
lishment when  he  was  injured. 

The  defendants'  business  consists  principally  in  buy- 
ing and  selling  scrap  iron,  and  converting  it  into  shape 
so  that  mills  can  use  it  without  further  handling.  They 
buy  on  the  market  iron  of  all  grades,  including  rail- 
road iron,  old  stoves,  old  waste  iron  and  scrap  iron  of 
any  description.  Consignments  come  to  them  mostly 
by  train  from  the  surrounding  country.  The  iron  is 
unloaded  at  their  yard  and  graded — ^that  is,  sorted  out. 
Some  of  it  they  sell  as  it  is — ^that  is,  it  requires  no  cut- 
ting. Some  of  it  must  be  cut  to  suit  the  requirements 
of  purchasers,  as  appears  from  the  following  testimony 
of  William  Lewin,  one  of  the  defendants : 

"Ques.  Others  you  would  cut  up  more  for  a  matter 
of  convenience  in  selling,  would  you,  and  handling? 
Ans.  No,  it  would — ^we  would  have  to  cut  it  up  accord- 
ing to  specifications  of  the  mill. 

"Q.  I  say,  whoever  you  were  selling  it  to,  you  would 
sell  it  in  whatever  sizes  they  wanted  it?  A.  Yes,  we 
did  that  for  their  convenience. 

"Q.  You  stated  .  .  .  that  you  cut  up  iron  there 
according  to  the  specifications  of  the  mill?  A.  Yes, 
sir. 

"Q.  Will  you  just  explain  to  us  what  you  mean  by 
that?  A.  Well,  iron  is  graded  in  different  grades. 
There  is  grade  No.  1,  and  No.  2,  and  a  grade  called 
busheling  scrap.  Grade  No.  2  must  be  cut  all  under 
eight  inches.  Grade  No.  1  must  be  all  over  eight 
inches,  and  busheling  scrap  is  this  sheet  iron,  cut  eight 
inches  and  under. 

''Q.  As  I  understand  the  situation,  then,  you  got  an 
order  from  the  mill  to  cut  certain  lengths ;  that  is  what 
you  were  doing?    A.  Standing  specifications. 

"Q.  Well,  specifications  from  the  mill?  A.  Yes, 
from  the  mill. 

"Q.  That  is  the  person  to  whom  you  sold  the  iron? 
A.   Well,  not  direct — ^yes,  some  of  it  was  sold  to  the 
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mill  direct,  while  others  went  through  the  hands  of 
brokers. 

"Q.  Well,  in  any  event,  you  were  required,  in  order 
to  sell  it,  to  cut  it  to  certain  lengths?  A.  Not  neces- 
sarily; we  can  sell  it  the  way  it  is  without  cutting  it, 

"Q.  I  know,  but  you  do  cut  it  certain  lengths?  A. 
We  did. 

"Q.  Cut  it  certain  lengths  to  supply  a  demand  for 
it?   A.  A  good  portion  of  it;  yes." 

The  iron  was  cut  by  a  machine  called  "alligator 
shears,"  equipped  with  a  loose  and  a  tight  pulley.  A 
line  shaft,  probably  100  feet  long,  was  supported  near 
the  top  of  the  buUding  in  which  the  shears  were  lo- 
cated. On  this  shaft  was  a  pulley,  and  power  was 
transmitted  from  the  pulley  on  the  shaft  to  the  pul- 
leys on  the  machine  by  a  belt.  Three  pairs  of  shears, 
operated  in  this  manner,  were  in  use  in  the  establish- 
ment. 

It  is  not  disputed  that  the  iron,  as  it  came  into  the 
yard  and  after  it  was  sorted  out^  was  a  kind  of  ma- 
terial capable  of  being  wrought  into  the  form  of  a 
manufactured  product,  and  so  falls  within  the  purview 
of  section  7.  The  word  "raw"  is  a  relative  term,  and 
means  simply  not  yet  changed  by  some  process  of  treat- 
ment or  fabrication.  The  words  "unfinished"  and 
"incomplete"  likewise  refer  to  a  state  or  condition  not 
yet  attained,  and  mean  simply  not  fully  fashioned  to 
meet  some  design.  Consequently,  before  passing 
through  the  shears  the  iron  was  in  a  raw,  unfinished 
and  incomplete  state  and  condition,  considered  with 
reference  to  the  needs  and  demands  of  the  mill.  By 
means  of  the  shears  the  iron  was  converted  into  a  new 
and  different  form.  It  lost  its  old,  nondescript  char- 
acter, and  acquired  the  new  quality  of  uniformity  in 
length.  It  was  also  converted  into  an  improved  form. 
It  was  changed  from  junk  into  milling  iron  of  grade 
No.  1,  grade  No.  2,  and  busheling  scrap.  This  conver- 
sion was  accomplished  by  means  of  machinery  espe- 
cially designed  for  the  purpose  and  not  at  all  of  a 
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rudimental  type.  It  was  accomplished  according  to 
definite  specifications  and  to  meet  a  specific  demand. 
It  was  accomplished  in  a  fixed  and  settled  place  of 
business,  equipped  and  maintained  for  the  purpose, 
and  when  it  was  accomplished  the  iron  in  its  new  form 
became  the  completed  and  finished  product  of  that 
establishment. 

It  is  dear  that  every  element  of  the  statutory  defini- 
tion of  a  manufacturing  establishment  is  present  in 
the  foregoing  facts,  unless  it  be  otherwise  from  the 
following  circumstances:  Whoever  acted  as  drafts- 
man for  the  legislature  collocated  the  words  of  the  act 
so  that  they  say  a  manufacturing  establishment  in- 
cludes a  manufacturing  establishment  wherein  the  con- 
version described  takes  place.  The  defendants  insist 
that,  according  to  the  language  of  the  act,  it  is  not 
enough  that  an  establishment  be  one  where  raw  mar 
terials  are  converted  into  new  forms ;  that  besides  this 
such  an  establishment  must  be  something  more, 
namely,  a  manufacturing  establishment;  and  that  the 
meaning  of  the  term  "manufacturing  establishment'^ 
must  be  sought  for  outside  the  act  itself. 

The  only  purpose  of  incorporating  section  7  in  the 
act  was  to  preclude  a  roving  quest  for  the  meaning  of 
words.  The  section  was  designed  to  make  the  meaning 
of  the  term  "manufacturing  establishment"  as  it  had 
been  used  in  the  previous  sections  so  clear  that  there 
could  be  no  misunderstanding  of  just  what  establish- 
ments were  included.  In  an  eflfort  to  be  explicit  the 
draftsman  violated  the  law  of  logic  which  forbids  a 
definition  to  contain  the  name  defined,  and  was  guilty 
of  the  ancient  fallacy,  ''circtdus  in  defimendo" — "a 
circle  in  defining,"  whereby  the  definition  ends  where 
it  started.  But  the  intention  is  unmistakable,  as  a 
little  scrutiny  of  the  structure  of  the  section  will  show. 
It  first  includes  by  name  a  number  of  establishments, 
some  of  which  may  not  be  popularly  known  or  regarded 
as  manufactories  —  smelters,  oil  refineries,  cement 
39—82  KAN. 
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works,  mills  of  every  kind,  machine  shops  and  repair 
shops.  By  force  of  the  definition  these  all  become 
manufacturing  establishments.  Then  all  other  man- 
ufacturing establishments  were  included  by  the  clause, 
"and  in  addition  to  the  foregoing  any  other  kind  or 
character  of  manufacturing  establishment  of  any  na- 
ture or  description  whatsoever."  Then,  in  order  that 
the  full  scope  of  the  act  might  not  be  mistaken,  the 
broadest  possible  definition  of  a  manufactory  was 
added — "[a  place]  wherein  any  natural  products  or 
other  articles  or  materials  of  any  kind,  in  a  raw  or  un- 
finished or  incomplete  state  or  condition,  are  converted 
into  a  new  or  improved  or  different  form."  Although 
somewhat  elaborate  in  phraseology,  in  essence  and  in 
substance  this  is  the  universally  inclusive  definition  of 
a  manufactory  which  is  found  in  the  dictionaries,  en- 
cyclopedias and  works  on  economics. 

The  argument  of  the  defendants  may  be  met  in  an- 
other way.  Since  the  legislature  gave  a  section  of  the 
act  to  a  definition  of  the  term  ''manufacturing  estab- 
lishment," it  may  be  assumed  it  did  not  intend  to  leave 
that  term  undefined.  The  introduction  of  the  word 
"manufacturing"  in  the  part  of  the  section  beginning 
"any  other  kind  or  character  of  manufacturing  estab- 
lishment" could  add  nothing,  because,  being  the  term 
to  be  defined,  it  could  not  make  its  own  meaning  mani- 
fest. If  given  any  force  it  would  make  all  that  follows 
jargon.  Consequently  the  word  should  be  disregarded, 
and  the  statute  should  be  read  as  follows:  "And,  in 
addition  to  the  foregoing,  any  other  kind  or  character 
of  establishment  of  any  nature  or  description  whatso- 
ever, wherein,"  etc 

The  process  of  manufacturing  may  be  very  compli- 
cated or  it  may  be  simple  in  the  extreme.  There  are 
primary  and  secondary  stages,  but  the  legislature  has 
said  that  all  establishments  for  the  modification  of 
natural  objects  to  adapt  them  to  human  needs  are  em- 
braced in  the  act.    Very  clearly  that  of  the  defendants 
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is  included.  It  is  all  the  more  easy  to  say  this  because 
it  is  apparent  from  the  description  given  that  the  de- 
fendants operate  what  in  all  essential  respects  fulfills 
the  popular  notion  of  a  mill  for  the  production  of  a 
staple  article.  Besides  this,  the  interpretation  given 
the  act  serves  to  carry  out  the  remedial  and  humani- 
tarian purpose  which  it  seeks  to  accomplish — ^the  pro- 
tection of  working  people  from  mutilation,  physical 
deformity,  physical  pain,  mental  anguish  and  death, 
occasioned  by  the  absence  of  practicable  safeguards 
from  the  environment  of  their  toil. 

Section  4  and  a  portion  of  section  5  of  the  statute 
read  as  follow : 

"Sec.  4.  Every  person  owning  or  operating  any  man- 
ufacturing establishment  in  which  machinery  is  used 
shall  furnish  and  supply  for  use  therein  belt  shifters,  or 
other  safe  mechanical  contrivance,  for  the  purpose  of 
throwing  on  or  off  belts  or  pulleys ;  and  wherever  it  is 
practicable  machinery  shall  be  operated  with  loose  pul- 
leys. All  vats,  pans,  saws,  planers,  cog  gearing,  belt- 
ing, shafting,  set  screws  and  machinery  of  every  de- 
scription used  in  a  manufacturing  establishment  shall, 
where  practicable,  be  properly  and  safely  guarded,  for 
the  purpose  of  preventing  or  avoiding  the  death  of  or 
injury  to  the  persons  employed  or  laboring  in  any  such 
establishment;  and  it  is  hereby  made  the  duty  of  all 
persons  owning  or  operating  manufacturing  establish- 
ments to  provide  and  keep  the  same  furnished  with 
safeguards  as  herein  specified."-  (Gen.  Stat.  1909, 
§  4679.) 

"Sec.  5.  If  any  person  employed  or  laboring  in  any 
manufacturing  establishment  shall  be  killed  or  injured 
in  any  case  wherein  the  absence  of  any  of  the  safe- 
guards or  precautions  required  by  the  act  shall  directly 
contribute  to  such  death  or  injury,  the  personal  repre- 
sentatives of  the  person  so  killed,  or  the  person  himself, 
in  case  of  injury  only,  may  maintain  an  action  against 
the  person  owning  or  operating  such  manufacturing 
establishment  for  the  recovery  of  all  proper  damages." 
(Gen.  Stat.  1909,  §  4680.) 

On  the  day  of  the  casualty  the  decedent  undertook  to 
start  the  shears  in  obedience  to  an  order  from  the  f ore- 
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man  of  the  establishment  to  do  so.  No  belt  shifter  or 
other  mechanical  device  was  provided  for  throwing  the 
belt  on  the  shaft  pulley.  This  pulley  was  located  some 
nine  feet  or  more  above  the  floor  of  the  building.  Some- 
times the  belt  was  thrown  on  with  a  stick.  Sometimes  a 
ladder  was  climbed  and  the  belt  was  put  on  by  hand. 
On  this  occasion  the  decedent  used  the  ladder.  The 
shaft  terminated  some  two  or  three  feet  from  the  pul- 
ley, in  a  burred  end,  which  was  not  boxed  or  otherwise 
guarded.  The  ladder  broke,  the  shaft  was  revolving 
rapidly,  the  decedent's  clothing  became  engaged  with 
it,  and  he  was  killed.  Besides  being  used  for  the  pur- 
pose of  putting  on  the  belt,  the  ladder  was  employed  to 
reach  the  shafting  for  the  necessary  purpose  of  oiling 
it.  There  was  no  dispute  about  any  of  these  facts,  ex- 
cept the  distance  of  the  shafting  from  the  ground, 
which  Is  not  important.  It  was  beyond  the  possibility 
of  contact  with  men  working  at  the  shears.  There  was 
testimony  that  the  ladder  was  used  to  oil  the  shafting 
and  to  put  on  the  belt  only  when  the  machinery  was  not 
in  motion.  The  court  did  not  regard  this  testimony  as 
material,  under  the  circumstances,  and  instructed  the 
jury  to  the  effect  that  the  plaintiff  should  recover  if  the 
provisions  of  the  statute  relating  to  belt  shifters  and 
safeguards  were  not  observed  and  the  absence  of  the 
required  precautions  caused  or  directly  contributed  to 
cause  the  injury.  The  defendants  contend  that  the 
shafting  was  located  where  it  was  not  dangerous  to  em- 
ployees while  engaged  in  the  ordinary  discharge  of  their 
duties,  and  that  the  employer  is  not  required  to  guard 
against  unusual  or  unexpected  exposure  to  danger.  The 
argument  in  support  of  this  contention  is  that  the 
statute  was  taken  from  New  York,  that  at  the  time  of 
its  adoption  here  the  New  York  statute  had  been  con- 
strued according  to  the  defendants'  view,  and  that  in- 
dependently of  its  origin  the  statute  does  not  contem- 
plate liability  for  that  which  could  not  reasonably  be 
foreseen. 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  613 

Caspar  v.  Lewin. 

Factory  legislation  is  a  matter  of  continuous  growth 
and  change.  It  began  in  England  with  the  act  passed 
in  1802  (42  Geo.  Ill,  ch.  73),  which  provided  for  the 
cleansing  and  ventilation  of  cotton  mills  and  factories^ 
and  for  the  clothing,  hours  of  labor  and  religious  edu- 
cation of  apprentices  employed  in  such  establishments. 
The  factory  and  workshop  act  of  1901  (I  Edw.  VII, 
ch.  22)  contains  one  hundred  and  sixty-three  sections 
and  embraces  a  great  variety  of  subjects.  The  growth 
of  this  legislation  is  thus  described  in  the  introduction 
to  the  eleventh  edition  (1909)  of  Redgrave's  Factory 
Acts: 

"During  the  first  three-quarters  of  the  nineteenth 
century  the  course  of  legislation  was  from  hand  to 
mouth.  Whenever  new  regulations  were  required,  or 
defects  appeared  in  old  ones,  or  fresh  classes  of  workers 
seemed  to  need  protection,  an  act  of  parliament  was 
passed  ad  hoc,  with  the  result  that  in  1875  the  law  as  to 
factories  and  workshops  consisted  of  a  perfect  chaos  of 
regulations  contained  in  nineteen  different  statutes.  In 
that  year  the  whole  subject  was  considered  by  a  royal 
conmiission,  whose  report,  published  in  1876,  led  to  the 
factory  and  workshop  act,  1878,  by  which  all  the  parts 
of  the  puzzle  were  fitted  together  in  lo^cal  sequence, 
with  such  alterations  as  were  deemed  desirable. 

"No  sooner,  however,  had  that  act  been  passed  than 
further  extensions  of  the  law  were  found  necessary. 
Additional  legislation  took  place  in  1883,  1889,  1891, 
1895  and  1897,  which  restored  the  old  state  of  chaos 
and  rendered  it  necessary  to  do  the  work  of  1878  over 
again.  This  was  done  by  the  act  of  1901,  which  (sub- 
ject to  the  alterations  which  it  in  its  turn  has  received, 
hi  1903,  1906  and  1907)  is,  therefore,  a  complete  code 
of  the  law  relating  to  factories  and  workshops."  (Page 
xxi.) 

The  experience  of  England  has  been  paralleled  in  this 
country.  A  beginning  in  factory  legislation  was  made 
by  the  Massachusetts  act  of  April  16,  1836,  "to  provide 
for  the  better  instruction  of  youth  employed  in  manu- 
facturing establishments."  (See  Laws  Mass.  1842,  ch. 
60,  §  1.)     In  1897  the  section  of  the  New  York  law 
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which  relates  to  the  protection  of  employees  operating 
machinery  was  imbedded  in  a  labor  code  which  covers 
thirty-nine  pages  of  the  statute  book,  and  three  more 
pages  are  filled  with  a  schedule  of  laws  repealed  by  the 
act.  (Laws  N.  Y.  1897,  ch.  415.)  The  chapter  re- 
ferred to  has  since  been  amended  a  number  of  times. 

The  first  provision  for  safeguarding  dangerous  ma- 
chinery was  made  by  the  legislature  of  Massachusetts 
in  1877,  in  an  act  which  reads  in  part  as  follows : 

"The  belting,  shafting,  gearing  and  drums  of  all 
manufacturing  establishments,  when  so  located  as  to 
be,  in  the  opinion  of  the  inspectors  hereinafter  men- 
tioned, dangerous  to  employees  while  engaged  in  their 
ordinary  duties,  shall  be,  as  far  as  practicable,  securely 
guarded."    (Acts  &  Res.  Mass.  1877,  ch.  214,  §  1.) 

The  subject  of  guarding  vats  and  pans  was  intro- 
duced by  an  act  of  the  Wisconsin  legislature  which  took 
effect  May  2, 1887,  section  2  of  which  reads  as  follows : 

"Every  stationary  vat,  pan  or  other  structure  with 
molten  metal  or  hot  liquids  shall  be  surrounded  with 
proper  safeguards  for  preventing  accidents  or  injury 
to  those  employed  at  or  near  them.  All  belting,  shaft- 
ing, gearing,  hoists,  flywheels,  elevators  and  drums  of 
manufacturing  establishments,  so  located  as  to  be  dan- 
gerous to  employees  when  engaged  in  their  ordinary 
duties,  shall  be  securely  guarded  or  fenced  so  as  to  be 
safe  to  persons  employed  in  any  such  place  or  employ- 
ment."    (Laws  Wis.  1887,  ch.  549.) 

Belt  shifters  or  other  mechanical  contrivances  for  the 
purpose  of  throwing  on  or  off  belts  or  pulleys  first  ap- 
peared in  the  New  York  act  of  May  25,  1887,  and  such 
appliances  were  then  required  to  be  automatic.  (Laws 
N.  Y.  1887,  ch.  462,  §  11.)  In  1890  this  section  of  the 
law  was  amended  in  many  particulars  to  read  as  fol- 
lows: 

"It  shall  be  the  duty  of  the  owner  of  any  manufac- 
turing establishment,  or  his  agents,  superintendent,  or 
other  person  in  charge  of  the  same,  to  furnish  and  sup- 
ply or  cause  to  be  furnished  and  supplied  therein,  in  the 
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discretion  of  the  factory  inspector,  or  of  the  assistant 
factory  inspector,  or  of  a  deputy  factory  inspector  un- 
less disapproved  by  the  factory  inspector,  where  ma- 
chinery is  in  use,  belt  shifters  or  other  safe  mechanical 
contrivances,  for  the  purpose  of  throwing  on  or  off 
belts  or  pulleys;  and  wherever  possible  machinery 
therein  shall  be  provided  with  loose  pulleys;  all  vats, 
pans,  saws,  planers,  cogs,  gearing  and  machinery  of 
every  description  therein  shall  be  properly  guarded. 
Exhaust  fans  shall  be  provided  for  the  purpose  of  car- 
rying off  dust  from  emery  wheels  and  grindstones  and 
dust-creating  machinery  therein.  No  person  under 
eighteen  years  of  age  and  no  woman  under  twenty-one 
years  of  age  shall  be  allowed  to  clean  machinery 
therein  while  in  motion."  (Laws  N.  Y.  1890,  ch. 
398,  §  12.) 

In  the  labor  law  of  1897  (Laws  N.  Y.  1897,  ch.  415) 
article  6  is  devoted  to  factories,  and  besides  the  matter 
contained  in  section  81,  which  relates  to  the  protection 
of  employees  operating  machinery,  includes  regulations 
concerning  the  employment  of  minors,  hours  of  labor 
of  minors,  the  inclosure,  operation  and  inspection  of 
elevators  and  hoisting  shafts,  stairways  and  doors,  fire 
escapes,  the  whitewashing  or  painting  of  walls  and 
ceilings,  the  size  of  rooms  and  air  space,  ventilation,  the 
reporting  of  accidents,  washrooms  and  water-closets, 
time  for  meals,  and  the  inspection  of  factory  buildings. 
Besides  prohibiting  the  removal  or  the  rendering  in- 
effectual of  safeguards,  except  for  repair,  providing  for 
exhaust  fans  to  carry  away  dust,  prohibiting  the  use  of 
unguarded  machinery  on  notice  by  the  inspector,  pro- 
viding for  lights  in  halls  leading  to  workrooms,  and 
prohibiting  the  cleaning  of  machinery  in  motion  by 
males  under  eighteen  and  females  under  twenty-one, 
section  81  contains  the  following  regulations  material 
to  this  inquiry: 

"The  owner  or  person  in  charge  of  a  factory  where 
machinery  is  used  shall  provide,  in  the  discretion  of  the 
factory  inspector,  belt  shifters  or  other  mechanical  con- 
trivances for  the  purpose  of  throwing  on  or  off  belts  or 
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pulleys.  Whenever  practicable,  all  machinery  shall  be 
provided  with  loose  pulleys.  All  vats,  pans,  saws, 
planers,  cogs,  gearing,  belting,  shafting,  set  screws  and 
machinery,  of  every  description,  shall  be  properly 
guarded."     (Laws  N.  Y.  1897,  ch.  415.) 

This  act  took  effect  June  1,  1897.  It  was  amended 
in  1899  in  some  respects  not  now  of  consequence. 
(Laws  N.  Y.  1899,  ch.  192,  §  81.) 

In  March,  1897,  a  statute  of  the  state  of  Indiana  be- 
came effective  which  followed  the  New  York  law  of 
1890,  and  required  mechanical  substitutes  for  belt 
shifters  to  be  "safe"  and  loose  pulleys  where  "possible." 
(Laws  Ind.  1897,  ch.  65,  §  8.)  Mechanical  contrivances 
for  the  purpose  of  throwing  belts  were  required  to  be 
"safe"  in  Iowa  (Laws  Iowa,  1902,  ch.  149,  §  2),  and  in 
Minnesota  (Laws  Minn.  1893,  ch.  7,  §21).  In  Penn- 
sylvania "automatic  shifters  or  other  mechanical  con- 
trivances" were  necessary.  (Laws  Pa.  1893,  ch.  244, 
§  8.)  In  Ohio  shifters  for  "shifting  belts  and  poles  and 
other  appliances  for  removing  and  replacing  belts  on 
single  pulleys"  were  sufficient.  (Laws  Ohio,  1900,  p.  42, 
§  1.)  In  Connecticut  (Acts  Conn.  1887,  ch.  152,  §  3), 
New  Jersey  (Laws  N.  J.  1885,  ch.  168,  §  3)  and  West 
Virginia  (Acts  W.  Va.  1901,  ch.  19,  §  1)  machinery 
was  required  to  be  "securely  guarded,"  instead  of 
"properly  guarded,"  as  in  Indiana,  Iowa  and  New  York. 
In  Wisconsin  the  provision  was  "securely  guarded  or 
fenced."  (Laws  Wis.  1887,  ch.  549,  §  2.)  In  Massa- 
chusetts  the  expression  was  "securely  guarded."  (Laws 
1887,  ch.  214,  §  1.)  In  Minnesota  the  phrase  ran 
"properly  guarded,  fenced  or  otherwise  protected." 
(Laws  Minn.  1893,  ch.  7,  §  1.)  In  Missouri  the  words 
were  "safely  and  securely."  (Laws  Mo.  1891,  p.  160, 
§  3.)  In  Pennsylvania  (Laws  Pa.  1893,  ch.  244,  §  8) 
and  Rhode  Island  (Laws  R.  I.  1894,  ch.  1278,  §6) 
"proper  safeguards"  were  required. 

The  protection  of  factory  acts  was  expressly  limited 
to  employees  engaged  in  their  "ordinary  duties"  in  the 
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states  of  Ck)nnecticiit,  Massachusetts,  Missonri,  New 
Jersey  and  West  Virginia.  This  limitation  did  not  ap- 
pear in  the  laws  of  Indiana,  Iowa,  Minnesota,  New 
York,  Pennsylvania,  Washin^rton  and  Wisconsin.  The 
original  Wisconsin  law  has  been  quoted.  In  the  revi- 
sion of  1898  the  limitations  upon  the  classes  of  em- 
ployees entitled  to  the  protection  of  safeguards  were 
"industriously  by  amendment  dropped"  (Marshall,  J., 
m  Miller  v.  Kimberly  &  Clark  Co.,  137  Wis.  138,  143), 
and  the  law  was  made  to  read  as  follows : 

"The  owner  or  manager  of  every  place  where  per- 
sons are  employed  to  perform  labor  shall  surround 
every  stationary  vat,  pan  or  other  vessel  into  which 
molten  metal  or  hot  liquids  are  poured  or  kept  with 
proper  safeguards  for  the  protection  of  his  employees, 
and  all  belting,  shafting,  gearing,  hoists,  flywheels, 
elevators  and  drums  therein,  which  are  so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their 
duty,  shall  be  securely  guarded  or  fenc^."  (Stat. 
Wis.  1898,  §  1636y.) 

In  Ohio  the  owners  and  operators  of  all  factories  and 
workshops  were  required  to  make  suitable  provision 
"to  prevent  injury  to  persons  who  may  come  in  con- 
tact with  any  such  machinery."  (Laws  Ohio,  1900, 
p.  42,  §  1).  In  Rhode  Island  belting  and  gearing  were 
required  to  be  provided  with  proper  safeguards,  and  if 
vats,  pans  or  structures  filled  with  molten  metal  or  hot 
liquid  were  not  surrounded  with  proper  safeguards 
"for  preventing  accident  or  injury  to  those  employed 
at  or  near  them"  (Laws  R.  I.  1894,  ch.  1278,  §  9)  the 
factory  inspector  might  require  alterations  or  addi- 
tions. 

The  dangerous  location  of  machinery  was  made  a 
feature  in  Connecticut,  Massachusetts,  Minnesota,  New 
Jersey,  Missouri,  Rhode  Island  and  West  Virginia ;  the 
practicability  of  guards  in  Connecticut,  Massachusetts, 
Minnesota  and  New  Jersey.  In  Missouri  and  West 
Virginia  guards  were  required  where  possible. 
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Different  methods  were  employed  in  different  states 
to  secure  compliance  with  their  factory  acts.  In  New 
York  violations  of  article  6  of  the  code  of  1897  were 
made  punishable  as  misdemeanors,  with  increasing: 
penalties  for  repeated  infractions.  (Laws  N.  Y.  1897, 
ch.  416,  §  384Z.)     No  civil  remedy  was  provided. 

The  statutes  of  all  the  states  have  not  been  com- 
pared, and  all  the  differences  of  those  which  have  been 
examined  have  not  been  noted.  The  foregoing,  how- 
ever, is  sufficient  to  show  the  confused  condition  of  the 
statute  law  of  this  country  on  the  subject  of  protection 
to  employees  in  factories  when  the  legislature  of  this 
state  approached  the  subject  in  1903.  It  was  not  able, 
if  it  had  been  so  inclined,  to  select  an  act,  made  to 
order,  from  the  stock  supplied  by  other  states.  It  de- 
sired to  cover  a  few  matters  in  an  effective  way,  but 
found  no  single  statute  and  no  single  section  of  any 
statute  which  it  could  appropriate.  Consequently  it 
chose  its  own  subjects,  and  framed  its  own  regula- 
tions in  its  own  way.  Section  81  of  the  New  York  code 
(Laws  N.  Y.  1897,  ch.  416;  Laws  N.  Y.  1899,  ch.  192) 
was  too  broad  in  its  scope,  too  weak  and  indefinite 
in  some  of  its  requirements,  and  was  unsuited  for 
adoption  because  of  the  functions  of  the  factory 
inspector.  Its  list  of  appliances  was  not  accepted 
in  its  entirety.  Substitutes  for  belt  shifters  were 
required  to  be  safe.  The  items  "cogs,  gearing,"  were 
contracted  into  "cog  gearing."  Vats,  etc.,  and  ma- 
chinery were  required  to  be  properly,  that  is,  suit- 
ably, according  to  the  nature  of  the  appliance,  and 
safely  guarded,  but  this  need  be  done  only  where  prac^ 
ticable.  The  protection  of  the  act  was  extended  with- 
out limitation  to  "any  person  employed  or  laboring  in 
any  manufacturing  establishment."  It  was  made  the 
duty  of  factory  owners  and  operators  not  merely  to 
provide  the  safeguards  specified,  but  to  keep  their  es- 
tablishments   furnished  with    them,  and  a  right    of 
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action  was  given  in  every  case  where  the  absence  of  the 
required  safeguards  caused  or  directly  contributed  to 
death  or  injury.  From  all  this  it  is  plain  that  the  stat- 
ute is  unique,  was  so  created  by  the  legislature,  and  is 
not  a  tratiscript  of  the  law  of  New  York  or  of  any 
other  state.  The  result  is  it  has  not  been  given  a  set- 
tled and  definite  meaning  by  the  highest  court  of  New 
York,  and  the  chief  argument  of  the  defendants  may 
be  laid  aside. 

Considered  merely  as  a  precedent,  the  New  York 
case  (decided  in  April,  1900)  relied  upon  by  the  de- 
fendants was  this:  The  plaintiff  was  employed  to  at- 
tend a  machine  known  as  a  clinker  crusher.  Overhead 
some  fifteen  or  eighteen  feet  was  a  revolving  shaft, 
with  a  collar  to  prevent  end  thrust,  from  which  pro- 
jected a  set  screw.  Under  the  shaft  a  platform  was 
constructed  for  the  purpose  of  affording  access  to  a 
bearing  immediately  adjoining  the  set  screw,  which 
needed  to  be  oiled.  The  platform  was  reached  by  means 
of  a  ladder.  The  plaintiff  ascended  the  ladder  to  the 
platform  to  oil  the  bearing,  the  inevitable  occurred,  his 
sleeve  caught  in  the  set  screw  and  he  was  seriously  in- 
jured. After  quoting  the  statute  the  court  proceeded 
to  emasculate  it  in  the  following  way : 

"The  manifest  purpose  of  the  enactment  was  doubt- 
less to  give  more  force  to  the  existing  rule  that  masters 
should  afford  a  reasonably  safe  place  in  which  their 
servants  are  called  upon  to  work.  We  think,  however, 
that  the  legislature  could  not  have  intended  that  every 
piece  of  machinery  in  a  large  building  should  be  covered 
or  guarded.  This  would  be  impracticable.  What  evi- 
dently was  intended  was  that  those  parts  of  the  ma- 
chinery which  were  dangerous  to  the  servants  whose 
duty  required  them  to  work  in  its  immediate  vicinity 
should  be  properly  guarded,  so  as  to  minimize,  as  far  as 
practicable,  the  dangers  attending  their  labors.  Human 
foresight  is  limited,  and  masters  are  not  called  upon  to 
guard  against  every  possible  danger.  They  are  required 
only  to  guard  against  such  dangers  as  would  occur  to  a 
reasonably  prudent  man  as  liable  to  happen.  (Cobb  v. 
Welcher,  75  Hun,  283.)    In  this  case,  as  we  have  seen, 
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the  shafting  was  located  from  fifteen  to  eighteen  feet 
above  the  floor  of  the  factory,  and  the  collar  containing 
the  offending  screw  was  at  one  end  of  the  building, 
high  above  and  out  of  the  reach  of  the  servants  who 
were  engaged  in  operating  the  machinery  below.  It 
could  only  be  approached  by  a  ladder,  and  the  only 
necessity  of  approaching  it  at  all  was  for  the  purpose  of 
oiling  the  bearing  under  the  shafting.  It  does  not  ap- 
pear that  any  accident  of  this  character  had  ever  hap- 
pened before  at  this  bearing,  or  that  it  had  ever  oc- 
curred to  any  of  the  persons  operating  the  factory  that 
such  an  accident  was  possible  or  liable  to  occur.  The 
statute  does  not  attempt  to  specify  how  machinery 
shall  be  guarded  otherwise  than  as  'properly  guarded.' 
The  necessity  for  the  guard,  and  the  character  and  de- 
scription of  the  guard,  must,  of  necessity,  depend  upon 
the  situation,  nature  and  dangerous  character  of  the 
machinery,  and  in  each  case  becomes  a  question  of 
fact."  (Glens  Falls  P.  C.  Co.  v.  Travelers'  Ins.  Co., 
162  N.  Y.  399,  403.) 

Taking  up  the  argument  of  this  opinion  step  by  step, 
it  may  be  observed  that  it  proceeds  upon  precisely  the 
same  lines  as  if  the  statute  did  not  exist.  The  practica- 
bility of  safeguards  for  dangerous  machinery  does  not 
depend  upon  the  size  of  the  factory  or  the  number  of 
pieces  of  machinery  inside  of  it,  but  upon  the  nature  of 
each  machine.  The  question  is.  Is  the  machine  or  ap- 
pliance of  such  a  nature  that  it  is  practicable  to  deprive 
it  of  its  homicidal  attributes  and  not  destroy  its  useful- 
ness? If  so  it  ought  to  be  guarded,  and  all  such  pieces 
ought  to  be  guarded,  although  a  great  many  are  as- 
sembled in  one  large  building.  The  shaft  bearing  had 
to  be  oiled,  just  as  the  crusher  had  to  be  operated,  and 
the  ladder  and  platform  were  provided  for  the  purpose 
of  conducting  the  oiler  to  the  necessary  place.  The  oiler 
was  obliged  to  do  the  work  of  oiling  the  bearing  in  the 
"inmaediate  vicinity"  of  the  set  screw  in  the  revolving 
shaft.  The  statute  named  set  screws  and  shafting  as 
appliances  to  be  properly  guarded,  so  as  to  minimize 
the  danger  attending  the  labor  of  the  oiler  while  at  work 
in  their  inmiediate  vicinity.    It  did  not  require  super- 
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human  powers  and  would  not  have  caused  brain  fag  to 
foresee  that  a  set  screw  projecting  from  a  revolving 
shaft  threatens  danger  to  an  employee  obliged  to  work 
immediately  adjoining  them.  The  legislature  had  that 
much  prevision.  That  body  put  set  screws  and  shafting 
in  the  category  of  dangerous  devices  to  be  properly 
guarded  when  in  proximity  to  places  where  labor  must 
be  performed,  and  thereby  established  the  measure  of 
prudence  to  be  exercised.  The  location  of  the  shafting 
had  nothing  to  do  with  the  case.  It  made  no  difference 
whether  the  shafting  were  brought  down  to  the  floor  or 
the  floor  were  taken  up  to  the  shafting  by  means  of  the 
ladder  and  the  platform.  Of  course  the  shafting  was 
out  of  reach  of  persons  operating  machinery  on  the 
floor  and  having  no  business  with  it,  but  it  was  not  out 
of  reach  of  the  oiler,  who  did  have  regular  business  with 
it.  Since  it  was  imperative  that  the  set  screw  in  the 
shafting  should  be  approached,  it  was  immaterial 
whether  it  were  approached  on  a  platform  reached  by 
a  ladder  or  on  the  floor  level.  True,  the  only  necessity 
for  approaching  the  dangerous  appliance  was  to  oil  the 
bearing,  but  that  was  a  necessity  just  as  much  as  at- 
tending to  the  crusher  below,  and  whenever  the  opera- 
tion was  performed  it  was  attended  with  danger.  It  is 
indeed  true  that  a  human  being  must  be  mangled  before 
it  occurs  to  some  factory  owners  that  a  set  screw  in  a 
rapidly  revolving  shaft  is  dangerous  to  the  person  who 
must  work  near  it,  and  that  is  the  reason  why  the 
*  statute  required  it  to  be  guarded.  There  was  no  dispute 
about  the  situation,  nature  and  dangerous  character  of 
the  set  screw.  No  attempt  was  made  to  meet  the  per- 
emptory terms  of  the  statute  and  provide  a  guard  for 
it.  That  it  was  the  plaintiff's  duty  to  bring  himself  in 
proximity  to  it  was  not  questioned.  Consequently  there 
was  nothing  left  but  to  declare  that  a  statutory  duty 
had  been  violated.  No  reasons  other  than  those  con- 
sidered having  been  stated  in  support  of  the  decision, 
this  court  is  unable  to  follow  it. 
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The  Glens  Falls  case  was  followed  in  1905  by  that  of 
Dillon  V.  National  Coal  Tar  Co.,  181  N.  Y.  215.  Shaft- 
ing was  located  fourteen  or  fifteen  feet  above  the  fac- 
tory floor.  The  foreman  required  a  steam  fitter  to  take 
down  some  pipe  above  the  shaft  while  the  machinery 
was  running.  The  steam  fitter  worked  on  a  ladder 
placed  against  the  pipe.  His  jacket  was  caught  by  the 
shaft,  he  was  whirled  around,  thrown  to  the  floor,  and 
severely  injured.    The  court  said : 

"As  the  shaft  which  caused  plaintiff's  injuries  was 
elevated  fourteen  or  fifteen  feet  above  the  floor  of  the 
defendant's  factory,  and  could  be  reached  only  by  the 
use  of  a  ladder,  the  defendant  can  not  be  charged  with 
negligence  under  the  factory  act  in  failing  to  properly 
guard  it.  (Glens  Falls  P.  C.  Co.  v.  Travelers'  Ins.  Co., 
162  N.  Y.  399.)  The  only  ground  upon  which  the  de- 
fendant can  be  held  liable,  if  at  all,  is  that  it  failed  in 
its  duty  to  properly  instruct  the  plaintiff  before  he  was 
directed  to  take  down  the  pipe  upon  which  he  was  at 
work  when  injured.  If  the  danger  to  be  apprehended 
by  coming  in  contact  with  the  shaft  was  as  open,  ob- 
vious and  apparent  to  the  plaintiff  as  it  was  to  the  de- 
fendant, the  latter  was  under  no  duty  to  instruct  the 
former  in  this  regard,  for  in  that  event  the  risk  was 
one  which  he  voluntarily  assumed."    (Page  219.) 

With  the  utmost  respect  to  the  very  learned  court  of 
appeals  of  New  York,  it  is  submitted  that  such  rulings 
simply  fritter  away  serious  efforts  on  the  part  of  the 
legislature  to  secure  factory  workers  against  the  bar- 
barities of  an  industrial  system  which  has  been  con- 
ducted with  amazing  prodigality  of  human  life  and 
limb.  It  may  be  conceded  that  one  way  of  preventing 
injury  from  shafting,  set  screws  and  other  appliances 
is  to  locate  them  out  of  reach.  But  they  are  not  out  of 
reach  whenever  a  workman's  duty,  in  the  course  of  his 
employment,  takes  him  to  them.  Whenever  such  an 
occasion  arises  the  statutory  duty  to  interpose  safe- 
guards between  the  workman  and  danger  arises.  Dil- 
lon was  obliged  to  work  where  unguarded  shafting  in 
motion  would  seize  his  clothing.    The  legislature  had 
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his  situation  in  mind  when  the  statute  was  framed. 
The  foreman  had  the  choice  of  stopping  the  machinery 
or  running  the  risk  of  inflicting  a  personal  injury  in 
violation  of  law.  He  chose  the  latter  course,  the  result 
followed  which  the  legislature  had  foreseen  and  had 
tried  to  circumvent,  and  the  injured  man  ought  to  have 
recovered. 

The  court's  views  have  been  indicated  far  enough  to 
show  that  it  is  not  inclined  to  read  into  the  statute  any 
words  which  would  limit  its  application  to  workmen  en- 
gaged in  ordinary  duties  only.  The  Missouri  court  of 
appeals  says  this  must  be  done  to  make  any  factory  act 
reasonable.  (Strode  v.  Columbia  Box  Co.,  124  Mo. 
App.  511,  518.)  The  Missouri  statute  contains  such  a 
limitation,  and,  as  pointed  out  above,  the  statutes  of 
other  states  are  careful  to  incorporate  similar  pro- 
visions. The  legislature  had  these  precedents  before  it 
when  framing  the  law  of  this  state  and  rejected  them, 
thereby  indicating  its  view  of  what  is  reasonable.  The 
conduct  of  the  Wisconsin  legislature  has  been  recited. 
Interpreting  the  amended  statute  the  supreme  court  of 
that  state  said : 

"It  is  beside  the  case  to  argue,  as  counsel  for  appel- 
lant do  in  their  brief,  that  the  shaft,  at  the  point 
where  the  injury  was  received,  was  not  so  located  as 
to  be  dangerous  to  appellant's  employees  *in  the  dis- 
charge of  their  ordinary  duties,'  particular  significance 
being  given  to  the  word  'ordinary.'  If  the  employees, 
from  the  standpoint  of  the  master,  in  the  exercise  of 
ordinary  care  were  required  in  the  course  of  their  em- 
ployment to  go  about  or  over  the  shaft,  and  so  come  in 
dangerous  proximity  thereto  or  contact  therewith, 
whether  the  duty  was  ordinary  or  exceptional,  the  situ- 
ation was  within  the  statute.  The  law  is  cast  in  gen- 
eral terms.  We  can  not  interpolate  into  it  the  word 
'ordinary,'  and  test  appellant's  conduct  by  a  different 
standard  than  the  legislature,  in  the  proper  execution 
of  its  police  power,  created.  Such  limitation  upon  the 
duty  to  guard  as  might  be  indicated  by  the  word  'ordi- 
nary,' if  it  were  in  the  statute  modifying  the  word 
'duty,'  the  legislature  manifestly  did  not  intend  should 
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exist,  from  the  fact  that  the  word  was  industriously, 
by  amendment,  dropped  from  the  law  as  it  formerly 
existed;  the  words  'discharge  of  their  duty'  being 
substituted  for  'engaged  in  their  ordinary  duties/" 
(Miller  v.  Kimberly  &  Clark  Co.,  137  Wis,  188, 142.) 

This  court  has  nothing  to  do  with  the  policy  of  the 
factory  act  of  this  state,  except  to  apprehend  and  give 
effect  to  it,  or  with  the  rigor  of  its  requirements. 
Therefore  it  holds  that  it  makes  no  difference  whether 
the  duty  be  ordinary  and  general  or  excq;)tional  and 
occasional.  If  a  person  employed  or  laboring  in  a 
manufacturing  establishment  may,  at  the  behest  of 
duty,  come  in  proximity  to  one  of  the  appliances  spec- 
ified in  the  statute,  it  must  be  properly  and  safely 
guarded  for  the  purpose  of  preventing  or  avoiding 
death  or  injury  to  him. 

Common  experience  everjrwhere,  registered  in  tables 
of  gruesome  statistics,  affords  fresh  demonstration 
every  day  of  the  inadequacy  of  the  common-law  doe- 
trine  of  reasonable  care  to  provide  places  and  instru- 
mentalities reasonably  safe  against  foreseeable  occur- 
rences to  meet  the  situation  of  men,  women  and  chil- 
dren who  must  manipulate,  and  must  work  in  the 
midst  of,  the  mechanical  products  of  modem  inventive 
genius.  But  when  the  legislature  intervenes  and  makes 
the  positive  requirement  that  specific  safeguards  shall 
be  maintained  the  statute  is  too  often  treated  as  a  legal 
superfluity,  and  cases  are  decided  according  to  the 
same  old  rules.  So  in  this  case  the  defendants  want  to 
try  the  question  whether  they  should  have  reasonably 
anticipated  that  Caspar  would  be  killed,  notwithstand- 
ing the  specific  and  positive  command  of  the  statute 
that  a  belt  shifter  or  other  safe  mechanical  contrivance 
for  putting  on  the  belt  should  be  provided  and  that  the 
shafting  should  be  properly  and  safely  guarded. 

It  is  impossible  for  a  factory  owner  or  operator  to 
foresee  all  the  natural  and  probable  results  of  his  omis- 
sions.   After  an  injury  occurs  he  recognizes  that  his 
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failure  to  adopt  some  protective  measure  caused  the 
Injury.  Therefore  it  is  the  law  that  if  a  reasonable 
man  would  have  foreseen  that  injury  in  some  form  was 
likely  to  result,  and  injury  does  result,  he  is  liable 
although  the  precise  form  of  the  injury  was  not  fore- 
seen. The  factory  act  cuts  squarely  across  the  com- 
mon-law doctrine  of  reasonable  prudence  and  supplies 
that  foresight  in  reference  to  the  places,  structures 
and  appliances  which  it  specifies.  The  legislature  did 
not  say,  as  in  Ck)nnecticut  and  Massachusetts^  that 
shafting  so  placed  as,  in  the  opinion  of  the  factory  in- 
spector, to  be  dangerous  to  employees  shall  be  guarded; 
or  as  in  Wisconsin,  that  shafting  so  located  as  to  be 
dangerous  to  employees  shall  be  guarded.  It  said  that 
all  shafting  used  in  a  manufacturing  establishment 
shall  be  guarded ;  and  whenever  a  recjuired  safeguard 
or  appliance  has  not  been  provided,  the  only  question 
open  to  Investigation  is  whether  the  injury  occurred 
under  circumstances  which  made  the  absence  of  it  a 
contributing  cause.  In  those  instances  in  which  prac- 
ticability is  a  factor  that  matter  may  be  tried,  but  to 
submit  to  a  jury  the  question  of  prudence  dUd  foresight 
where  the  law  has  been  ignored  would  be  to  reopen  a 
subject  which  the  legislature  has  closed  by  a  final  de- 
cision. 

Section  1  of  chapter  37  of  the  Laws  of  Washington, 
1903,  provides  as  follows: 

"That  any  person,  corporation  or  association,  oper- 
ating a  factory,  mill  or  workshop  where  machinery  is 
used,  shall  provide  and  maintain  in  use  proper  belt 
shifters  or  other  mechanical  contrivances  for  the  pur- 
pose of  throwing  on  or  off  belts  on  pulleys." 

Interpreting  this  statute  the  supreme  court  of  that 
state  said : 

"The  legislature  has  left  little  room  in  the  premises 
for  the  exercise  of  discretion  of  mill  operators,  or  of 
judgment  on  the  part  of  juries.  The  statute  was  mani- 
festly intended  for  the  protection  of  life  and  to  prevent 
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the  mangling  of  human  bodies.  To  that  end  the  legis- 
lature sought  to  make  the  protection  as  complete  as 
such  devices  can  make  it.  It  did  not  say  that  belt 
shifters  shall  be  maintained  where  necessary,  and  leave 
mill  operators  and  juries  to  say  when  the  necessity 
exists.  The  term  'proper  belt  shifters,'  as  used  in  the 
statutory  connection,  does  not  merely  mean  belt  shift- 
ers in  proper  or  necessary  places,  but  rather  sufficient 
*belt  shifters  or  other  mechanical  contrivances'  to  effect 
the  'throwing  on  or  off  belts  on  pulleys.'  There  is  no 
classification  of  pulleys  or  places  as  to  the  matter  of 
necessity  or  practicability;  and  it  was  the  manifest 
theory  of  the  lawmakers  that,  when  belts  have  been 
placed  upon  any  pulleys  for  the  purpose  of  operating 
machinery,  the  necessity  for  removing  and  replacing 
them  will  at  some  time  arise,  and  that,  in  order  to 
guard  against  danger  from  an  attempt  to  shift  them 
while  in  operation,  some  effective  contrivance  must  be 
maintained  for  that  purpose. 

"It  certainly  must  be  conceded  that  the  contrivances 
must  be  maintained  at  all  places  where  belts  are 
shifted  while  in  operation,  in  order  to  exempt  the  mill 
owner  from  the  charge  of  negligence.  The  shifting  of 
some  belts  while  the  machinery  moves  may  seldom 
occur,  but  it  is  upon  those  rare  occasions  that  the  pro- 
tection is  needed.  We  are  not  now  prepared  to  say  that 
occasion  may  never  arise  when  a  question  of  this  char- 
acter may  be  proper  for  a  jury,  although  it  seems  to  us 
that,  under  this  statute,  such  occasions  must  be  very 
rare.  To  open  the  way  for  controversies  as  to  whether 
the  protection  designated  by  the  statute  is  or  is  not 
necessary  or  practicable  in  given  places  would  lead  to 
much  litigation  which  might  result  in  the  nullification 
of  the  very  purpose  of  the  statute.  Such  statutes  are 
mandatory,  and  it  is  not  for  the  mill  owners  or  juries 
to  say  whether  the  requirements  are  wise  or  neces- 
sary." (Whelan  v.  Washington  Lumber  Co.,  41  Wash. 
153,  155.) 

The  protection  of  the  act  extends  only  to  the  persons 
employed  or  laboring  in  the  factory — ^that  is,  acting 
within  the  scope  of  some  emplo3mient  or  labor.  The 
servant  must  be  in  a  place  which  he  may  properly 
occupy,  his  conduct  must  be  within  the  proper  sphere 
of  his  duties,  and  the  failure  to  supply  a  safeguard. 
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considered  with  reference  to  its  purpose,  must  bear  a 
true  causal  relation  to  the  injury,  although  under  the 
stringent  provisions  of  the  act  it  need  not  be  the  whole 
cause.  The  master  may  not,  however,  successfully 
evade  the  statute  by  attempting  to  narrow  the  scope  of 
his  servants'  duty  by  rules  or  instructions.  Thus,  in 
this  case,  workmen  were  obliged  to  ascend  the  ladder 
to  put  the  belt  on  the  shaft  pulley  and  to  oil  the  shaft- 
ing. The  statute  could  not  be  nullified  by  an  order  to 
do  this  work  only  while  the  machinery  was  not  in 
motion. 

The  court  submitted  to  the  jury  the  question  of 
Caspar's  contributory  negligence,  and  the  verdict  ac- 
quitted him  of  fault.  The  defendants  say  that  under 
the  evidence  he  was  culpably  negligent  as  a  matter  of 
law.  The  plaintiff  replies  that  contributory  negligence 
is  not  a  defense  to  an  action  founded  upon  the  factory 
act.  The  question  thus  raised  is  one  of  interpretation. 
The  statute  is  the  very  essence  of  simplicity,  clear  and 
emphatic  in  statement  and  absolutely  free  from  am- 
biguity. "If  any  person  employed  or  laboring  in  any 
manufacturing  establishment  shall  be  killed  or  injured 
in  any  case  wherein  the  absence  of  any  of  the  safe- 
guards or  precautions  required  by  the  act  shall  directly 
contribute  to  such  death  or  injury"  (Laws  1908,  ch. 
356,  §  5;  Gen.  Stat.  1909,  §  4680)  an  action  lies. 

It  is  the  law  in  this  state  that  when  the  language  of 
a  statute  is  plain  and  unambiguous  there  is  no  room 
left  for  a  judicial  interpretation  which  will  change  the 
effect  of  the  language  employed.  (Ayers  v.  CommWa 
of  Trego  Co.,  37  Kan.  240.)  This  principle  has  been 
applied  in  some  striking  instances.  Thus,  in  Railway 
Co.  V.  Grain  Co.,  68  Kan.  585,  the  court  refused  to  read 
into  the  statute  of  limitations  an  exception  to  meet  the 
fraudulent  concealment  of  a  breach  of  contract,  and  in 
McAllister  v.  Fair,  72  Kan.  533,  it  refused  to  read  into 
the  statute  of  descents  and  distributions  an  exception 
which  would  disinherit  a  husband  who  feloniously 
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kiUed  his  intestate  wife  to  acquire  her  property.    The 
ground  of  these  decisions  is  that  the  legislature  makes 
the  law  and  not  the  courts;  that  when  language  used 
in  a  statute  is  not  in  itself  doubtful,  and  when  given  its 
ordinary  significance  does  not  admit  of  more  than  one 
meaning,  that  meaning  governs;  that  it  is  not  the 
province  of  the  court  to  settle  the  domestic  policies  of 
the  state;  that  it  must  administer  the  law  regardless 
of  individual  cases  of  hardship ;  and  that  to  engraft  an 
exception  upon  a  statute  where  the  legislature  has 
made  none  is  judicial  legislation.    These  principles  are 
sound  and  apply  with  full  vigor  to  the  present  statute. 
The  common  law  already  gave  a  right  of  action  to 
some  employees  under  some  circumstances.     If  the 
master  failed  to  exercise  reasonable  care  to  provide 
reasonable  safeguards  and  if  the  servant  did  not  as- 
sume the  risk  and  if  he  was  not  guilty  of  contributory 
negligence,  then  a  liability  existed.    The  sole  purpose 
of  the  statute  was  to  wipe  out  this  narrow  and  condi- 
tional liability  and  substitute  another.     Words  were 
duly  chosen  to  that  end  which  are  insusceptible  of  mis- 
understanding.   The  word  "any''  is  a  term  of  indiffer- 
ence, and  its  repetition  shows  that  it  was  used  delib- 
erately and  emphatically — "any  pers(m,"  "any  manu- 
facturing establishment,"  "any  case,"  "any  safeguards 
or  precautions."    Consequently  distinctions  can  not  be 
made  by  interpolating  qualifications  and  conditions, 
whether  in  respect  to  persons  and  cases  or  in  respect  to 
places  and  safeguards;  and  to  declare  that  the  act 
means  no  more  than  that  "any  person  who  at  the  time 
of  injury,  was  himself  in  the  exercise  of  due  care" 
may  maintain  an  action  is  to  amend  the  law  and  not  to 
interpret  it.    Furthermore,  technical  legal  terms  from 
the  law  of  personal  injuries  are  employed.    The  sub- 
ject of  contributing  causes  of  the  injury  sued  for  is 
specifically  treated.    No  exception  to  liability  is  made 
when  the  workman's  negligence  contributes  to  the  in- 
jury.   The  legislature  having  chosen  not  to  impose  such 
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a  condition  upon  recovery,  the  judiciary  is  powerless 
to  do  so. 

The  statute  is  a  factory  act  and  an  employer's  lia- 
bility act  combined.  It  bears  internal  evidence  that  the 
employer's  liability  acts  of  other  states  had  been 
studied.  They  are  usually  drawn  in  favor  of  "an  em- 
ployee," and  consequently  are  held  to  exclude  employees 
of  subcontractors.  To  meet  this  defect  the  protection 
of  the  act  was  extended  not  only  to  persons  employed, 
but  also  to  persons  laboring,  in  a  manufacturing  estab- 
lishment. The  staple  employer's  liability  act,  however, 
expressly  limits  its  application  to  "an  employee,  who  at 
the  time  of  the  injury  is  in  the  exercise  of  due  care." 
(Laws  Colo.  1893,  ch.  77;  Acts  Ind.  1893,  ch.  130;  Acts 
Mass.  1887,  ch.  270;  Laws  N.  Y.  1902,  ch.  600.)  The 
omission  of  any  such  restriction  from  the  Kansas  law 
appears  to  have  been  deliberate  and  intentional. 

It  may  be  said  that  the  letter  of  a  statute  should  not 
prevail  over  its  sense  and  spirit,  that  a  literal  interpre- 
tation rewards  carelessness,  and  that  the  act  ought  to  be 
construed  in  connection  with  the  settled  maxims  and 
principles  of  the  common  law.  Precisely  the  same  ar- 
guments were  made  in  McAllister  v.  Fair,  72  Kan.  533, 
and  were  refuted  in  the  opinion  by  the  chief  justice. 
But  what  is  the  spirit  of  this  statute?  It  is  to  stop  the 
insufferable  waste  of  human  life  and  limb  which  has 
been  the  universal  accompaniment  of  the  conduct  of 
manufacturing  industries.  The  law  is  a  police  regula- 
tion, adopted  to  reform  the  inhumanity  of  factory 
methods  and  to  prevent  the  casting  into  the  world  of 
dependent  cripples  and  widows  and  orphans  left  with- 
out means  of  support.  This  purpose  includes  the  re- 
duction of  the  number  of  casualties  to  the  careless  as 
well  as  to  the  prudent.  If  the  prescribed  precautions 
be  taken  and  the  required  safeguards  be  installed,  kill- 
ing and  maiming  will  cease,  or  at  least  will  be  reduced 
to  a  minimum. 

In  order  that  the  factory  owner  may  understand  the 
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imperative  character  of  the  act  it  was  necessary  to  pro- 
vide some  means  of  enforcing  it.  A  criminal  prosecu- 
tion is  a  common  method,  but  the  legislature  did  not 
adopt  it.  Instead  of  this  it  provided  a  civil  remedy  in 
damages.  The  sanction  was  affixed  for  public  purposes. 
In  those  cases  in  which  want  of  care  on  the  part  of  the 
employee  contributes  in  some  degree  to  his  injury  the 
public  ends  to  be  subserved  would  be  defeated  unless 
the  negligent  man  were  able  to  recover.  Consequently 
the  statute  provides  that  an  action  may  be  maintained 
by  any  employee  in  any  case  in  which  the  factory 
owner's  neglect  to  obey  the  statute  contributes  to  the 
injury. 

In  an  action  to  recover  the  value  of  a  cow  killed  by  a 
railway  company  which  had  not  fenced  its  track  as  the 
statute  required  Mr.  Justice  Cooley  said : 

"There  still  remains  the  question,  however,  whether 
the  railway  company  could  be  held  liable  if  the  plain- 
tiff himself  was  guilty  of  contributory  negligence. 
Were  this  a  common-law  action  it  is  clear  that  such 
contributory  negligence  would  be  a  defense.  [Citing 
cases.]  But  this  is  not  a  common-law  action.  It  is  an 
action  given  expressly  by  a  statute,  the  purpose  of 
which  is  not  merely  to  compensate  the  owner  of  prop- 
erty destroyed  for  his  loss,  but  to  enforce  against  the 
railway  company  an  obligation  they  owe  to  the  public 
The  statute  is  a  police  regulation,  adopted  as  much  for 
the  security  of  passengers  as  for  the  protection  of  prop- 
erty. [Citing  cases.]  And  the  decisions  may  almost 
be  said  to  be  uniform  that  in  cases  like  the  present, 
arising  under  such  statutes,  the  mere  negligence  of  the 
plaintiff  in  the  care  of  his  property  can  constitute  no 
defense.  [Citing  cases.]"  (Flint  &  Pere  Marquette 
R.  R.  Company  v.  Lull,  28  Mich.  510,  515.) 

Contributory  negligence  is  not  a  defense  to  an  action 
brought  under  the  Kansas  statute  authorizing  a  recov- 
ery for  stock  killed  in  the  operation  of  a  railroad,  where 
the  right  of  way  is  not  fenced.  (Railway  Co.  v.  Paxton, 
75  Kan.  197.)  The  public  policy  to  be  promoted  by 
fencing  dangerous  factory  machinery  is  identical  in 
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every  respect  with  that  which  requires  the  fencing  of 
railroad  tracks. 

It  is  fair  to  presume  that  the  natural  instincts  of 
persons  to  avoid  mutilation,  pain  and  perhaps  death 
will  prevent  any  undue  stimulation  of  carelessness 
through  the  influence  of  the  statute,  and  the  suggestion 
of  such  a  result  may  be  ignored  along  with  the  scare- 
crow arguments  frequently  advanced  that  litigation  will 
be  increased  and  capital  driven  from  the  state  by  effec- 
tive factory  acts.  In  any  event  these  were  matters  for 
the  legislature  to  weigh  against  the  enormities  of  the 
former  system,  when  adopting  its  policy. 

The  common  law  affords  little  aid  to  the  interpreta- 
tion of  this  statute,  because,  as  already  shown,  it  was 
intended  to  abrogate  the  common  law  and  substitute  a 
new  and  different  duty,  right  and  remedy. 

"It  is  entirely  clear,  however,  that  where  an  absolute 
and  specific  duty  to  guard  or  fence  dangerous  ma- 
chinery is  imposed  upon  the  master  by  statute,  such 
new  condition  must,  in  a  very  material  manner,  affect 
the  relations  of  the  parties,  and  modify,  to  a  consider- 
able extent,  their  rights  and  duties  as  they  existed  at 
common  law.  And  here  a  distinction  is  to  be  noted  be- 
tween statutes  such  as  the  employer's  liability  act 
(Acts  1893,  p.  294,  §§  7083-7087,  Bums,  1901),  which 
provide  in  general  terms  that  the  employer  shall  be 
liable  for  injuries  to  an  employee  where  the  injury  is 
occasioned  by  reason  of  defects  in  the  condition  of 
ways,  works,  plant,  tools  and  machinery,  etc.,  and  stat- 
utes which  require  of  the  employer  the  performance  of 
a  specific  duty,  such  as  to  guard  or  fence  dangerous  ma- 
chinery. Statutes  of  the  former  class  do  little  more 
than  declare  the  rule  of  the  common  law.  Statutes  of 
the  latter  class  impose  specific  obligations.  A  failure 
to  comply  with  the  requirements  of  the  first  may  or  may 
not  be  negligence.  A  violation  of  the  second  is  an  un- 
lawful act  or  omission,  a  plain  breach  of  a  particular 
duty  owing  to  the  servant,  and  generally  constitutes 
negligence  per  se."  (Monteith  v.  Kokomo,  etc.,  Co.,  159 
Ind.  149, 151.) 

The  conmion-law  doctrines  of  reasonable  care,  as- 
sumption of  risk,  contributory  negligence  and  coservice 
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took  their  rise  at  a  time  when  shoes  were  made  at  the 
bench,  the  weaver  had  an  apprentice  or  two,  and  the 
blacksmith  a  helper.  Steam  and  electricity  have  revo- 
lutionized manufacturing  industries  so  marvelously  that 
no  vestige  of  former  conditions  remains.  But  while  the 
factory  worker's  environment  has  been  completely 
changed  his  common-law  rights  and  remedies  have  re- 
mained unchanged.  It  has  been  well  understood  for  a 
long  time  that  there  is  no  juristic  or  economic  excuse 
for  this  state  of  affairs.  The  liberty  of  capital  to  con- 
duct its  own  business  in  its  own  way  does  not  include 
the  right  to  inflict  the  cruelties  which  have  invariably 
characterized  industrial  progress.  The  liberty  of  the 
wage  earner  to  contract  for  extra  pay  for  extra  hazard 
and  to  seek  some  other  employment  if  he  does  not  like 
his  master's  methods  is  a  myth,  or,  as  has  been  said,  ''a 
heartless  mockery."  (KUpatrick  v.  Grand  Trunk  Rail- 
way Co.,  74  Ver.  288,  301.)  The  man  and  the  machine 
at  which  he  works  should  be  recognized  as  substantially 
one  piece  of  mechanism,  and  mishaps  to  either  ought  to 
be  repaired  and  charged  to  the  cost  of  maintenance. 
The  courts  can  not  abolish  the  old  rules  and  adopt 
others  which  shall  suit  existing  facts  and  remedy  ex- 
isting evils.  That  must  be  done  by  the  legislature.  But 
when  tardy  statutes  are  promulgated  the  courts  should 
interpret  them  as  favorably  as  their  terms  will  allow, 
and  not  proceed  to  shackle  them  with  the  discredited 
common-law  manacles.  Sometimes  it  is  held  that  quite 
radical  factory  acts  make  no  change  in  the  law.  Some- 
times it  is  declared  that  their  most  remedial  features 
must  be  strictly  construed  because  they  penalize  the 
factory  owner.  More  often  than  otherwise  it  is  held 
that  the  precious  doctrine  of  assumption  of  risk  can  not 
be  affected  unless,  like  the  king,  it  be  expressly  named. 
It  is  usually  taken  for  granted  that  a  legislature  could 
not  think  of  permitting  a  negligent  factory  worker  to  re- 
cover, although  the  farmer  may  collect  damages  from  a 
railroad  company  for  killing  the  cow  or  mule  which  he 
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negligently  permits  to  run  at  large.   In  a  recent  Indiana 
case  the  opinion  reads : 

"It  is  a  matter  of  common  knowledge  that,  owing  to 
the  spirit  of  invention  and  the  demands  of  business, 
the  use  of  powerful,  swiftly  moving  and  dangerous 
machinery  in  manufacturing  establishments  in  this 
country  has  been  constantly  growing  at  an  ever- 
increasing  rate  for  many  years,  and  at  the  same  time 
the  casualty  list  from  accidents  resulting  from  the  use 
of  such  machinery  has  been  constantly  swelling  until 
at  the  date  of  the  passage  of  this  law  it  has  reached 
alarming  proportions.  Both  the  title  of  the  act,  which 
declares  it  to  be  'An  act  concerning  labor,  and  provid- 
ing means  for  protecting  the  liberty,  safety  and  health 
of  laborers,'  etc.,  and  the  provisions  of  the  law,  clearly 
show  that  this  condition  of  affairs  was  in  the  legislative 
mind  in  the  enactment  of  this  law,  and  was  an  evil 
sought  to  be  remedied  thereby.  Its  obvious  purpose, 
among  other  things,  was  to  reduce  the  hazard  to  those 
employed  about  dangerous  machinery,  to  protect  them 
from  injury  by  accidental  contact  therewith,  and  it  was 
evidently  designed  to  protect  the  employee,  not  only 
from  unavoidable  accidents,  but  from  his  own  negligent 
and  careless  acts  which  might  result  in  his  injury  from 
accidental  contact  with  such  dangerous  machinery. 
Not  that  the  law  gives  to  the  employee  a  new  right  or 
remedy  ac^inst  his  employer  for  such  injuries,  or  in 
an3rwise  reheves  him  from  his  common4aw  duty  to 
exercise  reasonable  care  to  protect  himself.  Its  pur- 
pose is  to  prevent  injury,  not  to  give  a  right  or  remedy 
for  its  occurrence."  (EvansviUe  Hoop,  etc.,  Co.  v. 
Bailey,  43  Ind.  App.  163,  169.) 

The  Indiana  statute  makes  a  violation  of  its  require- 
ments a  misdemeanor,  punishable  by  flne  for  the  first 
offense  and  by  larger  fines  and  by  imprisonment  for 
succeeding  offenses.  (Acts  Ind.  1899,  ch.  142,  §  25.) 
The  Kansas  statute  depends  for  its  enforcement  upon 
the  terror  of  suits  for  damages.  It  may  be  wise  or  un- 
wise, but  it  is  so  framed.  As  the  Indiana  court  per- 
ceived, the  public  humanitarian  purpose  is  the  same  al- 
though the  employee  be  negligent.    Therefore  it  may  be 
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concluded  that  the  Kansas  statute  did  intend  to  confer  a 
new  right  and  a  new  remedy. 

It  is  not  necessary  to  pursue  the  subject  further. 
The  court  holds  that  mere  contributory  negligence  is 
not  a  defense  to  an  action  founded  upon  the  factory  act. 

The  foregoing  conclusion  is  opposed  to  a  statement 
made  in  Madison  v.  CUppinger,  74  Kan.  700,  and  re- 
peated without  examination  or  conmient  in  some  later 
cases.  The*  question  was  not  argued  at  all  in  the  Madi- 
son case.  Counsel  conceded  that  contributory  negli- 
gence was  a  defense,  and  the  court  was  not  called  upon 
to  examine  the  statute  for  the  purpose  of  ascertaining 
the  intention  of  the  legislature  in  that  regard.  The 
opinion,  however,  cites  K.  C.  Ft  S.  &  G.  Rid.  Co.  v. 
McHenry,  24  Kan.  501,  construing  section  1  of  chapter 
93  of  the  Laws  of  1870  (Gen.  Stat.  1909,  §  6998) ,  which 
provides  that  railroads  shall  be  liable  for  all  damages 
done  to  persons  or  property  in  consequence  of  neglect 
on  the  part  of  the  railroads.  It  was  held  that  the  act 
would  be  unconstitutional,  as  discriminating  against 
railroads,  if  they  were  liable  in  every  case  of  negli- 
gence, however  slight,  even  though  the  plaintiff's  negli- 
gence contributed  equally,  or  more,  to  the  injury.  The 
statute  considered,  however,  was  not  one  providing  for 
damages  as  a  means  of  enforcing  a  positive  duty  en- 
joined by  law  in  the  interest  of  the  public  welfare. 
Statutes  of  the  latter  kind  violate  no  principle  of  either 
the  state  or  the  federal  constitution. 

"The  validity  of  this  statute  is  challenged  in  an 
elaborate  argument  by  defendant's  counsel,  because  it 
excludes  contributory  negligence  as  a  defense  to  an 
action  brought  for  damages  occasioned  to  a  person  or 
animal  by  want  of  a  fence.  It  is  doubtless  true  that 
the  provision  imposes  an  absolute  liability  in  such  a 
case.  It  certainly  excludes  the  defense  of  contributory 
negligence  where  the  corporation  fails  to  perform  the 
duty  which  the  statute  prescribes  in  the  first  instance. 
This  is  in  the  nature  of  a  penalty  for  the  neglect  of  the 
corporation  to  conform  to  a  regulation  which  the  legis- 
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lature  seems  to  consider  essential  for  the  protection  of 
life  and  property.  We  think  there  can  be  no  doubt  but 
such  laws  fall  within  the  police  power."  (QtutckeH' 
bush,  AdwJXy  etc.,  v.  Wisconsin  &  Minnesota  R.  R.  Co., 
62  Wis.  411,  415.) 

In  K.  P.  Rly.  Co.  v.  Peavey,  34  Kan.  472,  480,  it  was 
held,  upon  the  admission  of  counsel,  without  independ- 
ent examination  or  consideration  by  the  court,  that  the 
act  of  1874  (Laws  1874,  ch.  93,  §  1)  making  raiboad 
companies  liable  to  employees  in  certain  cases  did  not 
disturb  the  rules  of  contributory  negligence.  That 
statute,  however,  was  leveled  solely  at  the  fellow-serv- 
ant rule,  and  bears  slight  resemblance  in  scope  or  pur- 
pose to  the  factory  act.  The  first  paragraph  of  the 
syllabus  in  Madison  v.  Clippinger,  74  Kan.  700,  is  over- 
ruled. 

One  other  matter  should  be  noticed,  although  the 
affirmance  of  the  judgment  of  the  district  court  does 
not  depend  upon  it.  Section  6  of  the  act  makes  it  suffix 
cient,  in  order  to  establish  liability,  for  the  plaintiff  to 
prove  in  the  first  instance  that  death  or  injury  resulted 
in  consequence  of  failure  to  provide  the  required  safe- 
guards, or  that  failure  to  provide  such  safeguards  di- 
rectly contributed  to  such  death  or  injury.  The  plain- 
tiff showed  that  the  shafting  was  unguarded  and  that 
as  a  direct  result  and  consequence  Caspar  was  killed. 
Under  the  statute  the  plaintiff  was  not  required  to  go 
further  and  offer  proof  in  the  first  instance  that  it  was 
practicable  to  guard  the  shafting.  The  legislature  was 
evidently  moved  by  the  fact  that  very  often  an  injured 
employee  is  not  competent  to  demonstrate  the  practi- 
cability of  providing  safeguards,  and  may  not  be  able 
to  command  the  expert  evidence  necessary  to  do  so. 
The  accident  may  have  wrecked  the  machine,  or  the 
factory  owner  may  remove  it  or  deny  him  access  to  it. 
When  the  employee  is  killed,  or  witnesses  are  killed,  the 
way  to  recovery  is  still  further  embarrassed.  On  the 
other  hand,  the  factory  owner  always  possesses   the 
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ability  to  show  that  additions  in  the  direction  of  safety 
would  destroy  the  efficiency  of  the  appliance  causing* 
the  injury,  or  would  otherwise  be  impracticable. 

In  HenscheU  v.  Railway  Co.,  78  Kan.  411,  this  section 
of  the  statute  was  not  brought  to  the  attention  of  the 
court  and  its  purpose  and  effect  were  not  considered. 
In  that  case  the  plaintiff  proved  that  he  was  injured  by 
a  type  of  machine  which  required  the  manipulation  of 
unguarded  cogs.  Therefore  it  was  said  that  he  was 
bound  to  extricate  himself  from  the  predicament  in 
which  his  own  evidence  placed  him,  by  showing  how  it 
was  practicable  to  guard  the  cogs.  Since  the  statute 
contemplates  that  ordinarily  a  plaintiff  should  not  rest 
under  such  a  burden  the  third  paragraph  of  the  sylla- 
bus of  that  case  is  overruled. 

The  judgment  of  the  district  court  is  affirmed. 

Mason,  J.  (concurring  specially) :  I  fully  agree  with 
the  decision,  and  with  the  opinion,  except  as  to  the  mat- 
ter covered  by  paragraph  9  of  the  syllabus.  The  mean- 
ing there  given  to  section  6  of  the  factory  act  makes 
a  stronger  and  doubtless  a  better  law,  but  I  have  diffi- 
culty in  finding  it  in  the  language  of  the  statute.  Each 
of  the  first  four  sections  prescribes  some  type  of  safety 
device.  Section  6  says  that  the  plaintiff  need  only  prove 
in  the  first  instance  an  injury  resulting  from  a  failure 
of  the  defendant  to  provide  his  establishment  "with 
safeguards  as  required  by  this  act."  The  term  "safe- 
guards" seems  to  refer  to  all  the  safety  devices  required 
by  the  act — ^not  merely  to  those  covered  by  section  4. 
The  force  of  the  provision,  as  applied  to  sections  1,  2 
and  3,  must  be  that  while  no  recovery  can  be  had  unless 
certain  facts  exist — ^for  instance,  that  the  injury  was 
received  by  an  employee  in  the  course  of  his  duty — such 
facts  are  a  matter  of  defense,  and  in  the  first  instance 
the  plaintiff  need  only  show  a  violation  of  the  act  and 
a  consequent  injury.  I  think  it  means  the  same  as  ap- 
plied to  section  4,  and  that  the  plaintiff  has  the  burden 
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of  proving  a  violation  of  the  law.  The  law  requires  a 
saw,  for  instance,  to  be  guarded,  in  any  case  where  that 
is  practicable.  Unless  it  is  practicable  there  is  no  re- 
quirement. The  safeguard  required  by  the  act  is  a 
guard  where  it  is  practicable.  Until  it  is  shown  that  a 
guard  was  practicable  no  violation  is  shown.  Of  course 
the  plaintiff  need  not  call  expert  machinists  to  testify 
on  the  subject.  But  it  seems  in  harmony  with  the  lan- 
guage of  the  act  that  he  should  give  such  a  description 
of  the  machinery  and  its  operation  that  the  jury  may  be 
able  to  form  an  opinion  on  the  question. 

Section  3  requires  at  least  one  fire  escape  in  manufac- 
turing establishments  three  or  more  stories  high.  A 
plaintiff  suing  under  that  provision  would  have  to  show 
not  only  that  there  was  no  fire  escape,  but  that  the 
building  had  three  stories.  It  further  provides  that  as 
many  more  fire  escapes  shall  be  constructed  as  may  be 
reasonably  necessary.  If  one  fire  escape  was  provided 
and  the  plaintiff  complained  of  the  lack  of  another,  I 
think  he  should  have  the  burden  of  showing  that  an- 
other was  reasonably  necessary.  So  if  he  were  injured 
by  reason  of  a  fast  pulley,  I  think  he  should  show  that  it 
was  used  in  such  a  way  that  it  would  have  been  prac- 
ticable to  have  substituted  a  loose  pulley. 

Porter,  J.  (concurring  specially) :  I  concur  in  the 
result  and  in  holding  that  contributory  negligence  is 
not  a  defense  in  an  action  of  this  character.  The  only 
reasonable  construction  that  can  be  given  to  the  lan- 
guage of  the  act  in  my  opinion  is  to  hold  that  it  enjoins 
a  positive  duty  upon  the  employer,  to  which  neither  con- 
tributory negligence  nor  assumption  of  risk  is  a  de- 
fense. I  dissent,  however,  from  that  portion  of  the 
opinion  and  the  corresponding  portion  of  the  syllabus 
which  overrules  the  case  of  HenscheU  v.  Railway  Co., 
78  Kan.  411.  I  think  that  the  words  "with  safeguards 
as  required  by  this  act"  in  section  6  have  reference  to 
all  the  safety  devices  required  by  the  act,  and  not 
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merely  to  those  mentioned  in  that  section.  No  hardship 
or  serious  burden  is  imposed  upon  a  plaintiff  by  requir- 
ing him  to  offer  some  evidence  tending  to  show  that  his 
injury  was  caused  by  a  failure  of  the  defendant  to 
comply  with  the  provisions  of  the  act. 


The  First  National  Bank  op  Chanute,  Appellee, 
V.  G.  L.  Northup  et  al.,  Appellants. 

No.  16.668. 
SYLLABUS  BY  THE  COURT. 

1.  Corporations — Liability  of  Stockholders — Shares  Nominally 
Paid  Up — Notice  to  Creditors,  Where  at  the  time  of  the 
organization  of  a  corporation  stock  is  issued  at  a  discount,  less 
than  par  being  received  for  shares  that  are  nominally  paid 
upy  the  company  agreeing  that  no  further  payment  shall  be 
demanded,  the  ordinary  rule  is  that  the  stockholder  assumes 
a  liability,  so  far  as  is  necessary  for  the  protection  of  credit- 
ors who  have  become  such  without  notice  of  such  arrange- 
ment, up  to  the  point  where  his  total  contribution  to  the  cor- 
porate funds  equals  the  face  value  of  his  stock. 

2.  Liability  of  Holders  of  Shares  Issued  for  Property 

Worth  Less  than  Face  Value  of  Stock,  Where  stock  purport- 
ing to  be  fully  paid  up  is  issued  in  exchange  for  property 
that  the  parties  to  the  transaction  agree  is  worth  a  fixed 
amount,  which  is  less  than  the  face  of  the  stock,  creditors  of 
the  corporation  have  a  right  to  look  to  the  stocldiolder  to  the 
same  extent  as  though  he  had  obtained  his  stock  by  the  pay- 
ment in  cash  of  the  amount  so  agreed  upon. 

3. Same,    Where  the  stockholders  of  a  corporation  Sigree 

that  a  new  corporation  shall  be  formed,  to  which  shall  be 
transferred  a  part  of  its  property,  in  return  for  a  division  of 
the  capital  stock  of  the  new  company  among  the  members  of 
the  old  one,  in  proportion  to  their  interest  therein,  and  fur- 
ther agree  that  the  property  is  worth  a  stated  amount  and 
that  anyone  not  caring  to  receive  stock  shall  be  paid  in  cash 
on  that  basis,  and  this  arrangement  is  carried  out,  the  hold- 
ers of  stock  so  acquired  are  liable  to  corporate  creditors  to  the 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  689 

Bank  v.  Northup. 

same  extent  as  though  they  had  paid  cash  therefor  on  the 
basis  of  such  valuation. 

4.  Notice  to  Corporation — Knowledge  of  Officer  Having 

a  Personal  Interest,  Where  a  bank  has  lent  money  to  a  cor- 
poration the  stock  of  which  is  nominally  but  not  actually  paid 
in  full,  its  right  to  look  to  the  stockholders  for  repayment 
to  the  esctent  to  which  they  have  not  paid  the  face  value  of 
their  stock  is  not  defeated  by  the  fact  that  the  president 
of  the  corporation,  having  a  substantial  pecuniary  interest 
therein,  was  also  the  cashier  of  the  bank,  and  acted  for  both 
parties  in  the  negotiation  of  the  loan,  without  communicating 
to  any  other  officer  of  the  bank  his  knowledge  that  the  stock 
had  been  issued  at  a  discount. 

Appeal  from  Neosho  district  court;  OsCAR  FOUST, 
judge  pro  tern.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

H.  P.  Farrelly,  and  T.  R.  Evans,  for  the  appellants. 
James  W,  Reid,  and  John  J.  Janes,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  First  National  Bank  of  Chanute  ob- 
tained a  judgment  against  the  West  Plant  Oil  Company, 
a  corporation  organized  under  the  laws  of  Arizona. 
Not  being  able  to  realize  upon  the  judgment  otherwise, 
it  sued  a  number  of  stockholders,  basing  its  claim 
against  them  upon  the  ground  that  they  had  not  paid 
to  the  corporation  the  face  value  of  their  shares.  It 
obtained  judgment  against  the  defendants  and  they  ap- 
peal. 

The  facts  material  to  the  questions  presented,  as 
found  by  the  court,  were  these :  The  Kansas  Vitrified 
Brick  Company,  a  corporation  capitalized  at  $50,000, 
had  among  its  assets  a  number  of  oil-and-gas  leases. 
Its  members  concluded  that  this  property  could  be 
handled  to  better  advantage  by  a  separate  company. 
They  therefore  organized  the  Arizona  corporation  for 
this  purpose,  taking  out  a  charter  fixing  the  capital 
stock  at  $1,000,000.    The  brick  company  transferred 
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to  the  oil  company  the  property  referred  to,  by  an  in- 
strument reciting  a  consideration  of  $25,000,  and  the 
oil  company  in  payment  therefor  issued  all  its  stock  to 
the  shareholders  in  the  brick  company,  in  proportion 
to  their  respective  holdings  therein.  The  certificates 
for  the  stock  thus  issued  recited  that  it  was  fully  paid 
and  nonassessable.  The  stockholders  of  the  brick  com- 
pany agreed  amon^  themselves  that  the  property  so 
transferred  was  worth  $25,000,  and  that  any  who  did 
not  care  to  accept  stock  in  the  new  company  should  re- 
ceive cash  in  lieu  thereof  on  that  basis.  The  oil  com- 
pany never  received  any  other  payments  from  its  stock- 
holders. Its  actual  invested  capital  was  the  property 
for  which  its  stock  was  issued.  It  borrowed  $10,000 
from  a  bank  which  was  afterward  merged  in  the  plain- 
tiff bank,  a  new  note  being  taken  for  the  amount,  which 
was  the  basis  of  the  judgment  sought  to  be  collected  in 
this  action.  The  president  of  the  oil  company,  being 
the  owner  of  a  substantial  amount  of  its  stock,  was  the 
cashier  of  the  bank  that  lent  the  mon^  and  the  presi- 
dent of  the  plaintiff  bank  when  the  renewal  note  was 
taken.  In  each  capacity  he  engaged  daily  in  the  con- 
duct of  the  banking  business.  He  acted  for  each  bank 
in  these  transactions,  as  well  as  for  the  oil  company. 
He  knew  that  the  corporation's  stock  had  not  been  paid 
for  at  its  face  value,  but  no  other  officer  of  either  bank 
had  knowledge  of  that  fact. 

The  defendants  claim  that  since  their  stock  was  is- 
sued as  fully  paid  they  owed  the  oil  company  nothing, 
and  hence  were  not  liable  to  its  creditors  for  the  pay- 
ment of  its  debts;  that  if  any  such  liability  existed  it 
could  only  be  with  respect  to  credit  extended  on  the 
faith  of  the  capitalization  stated  in  the  charter,  and 
that  the  plaintiff's  loan  was  not  of  that  character,  since 
the  bank's  officer,  who  was  active  in  making  it,  knew  all 
about  the  facts  in  the  case. 

Where  at  the  time  of  the  organization  of  a  corpora- 
tion stock  is  issued  at  a  discount,  less  than  par  being 
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received  for  shares  that  are  nominally  paid  up,  the 
company  agreeing  that  no  further  payment  shall  be  de- 
manded, the  general  rule  is  that  so  far  as  is  necessary 
for  the  protection  of  creditors  the  stockholder  assumes 
a  further  liability  up  to  the  point  where  his  total  con- 
tritfution  to  the  corporate  fund  equals  the  face  value  of 
his  stock.  (10  Cyc.  460,  461;  4  Thomp.  Corp.,  2d  ed., 
§§  3902,  3911 ;  1  Cook,  Corp.,  6th  ed.,  §§  42,  45;  8  L.  R. 
A.,  n.  s.,  263,  note.)  Where  the  stock  is  issued  for 
property,  the  authorities  differ;  some  follow  what  has 
been  called  the  "true  value"  rule — ^that  is,  that  the 
creditors'  rights  are  the  same  as  though  the  corpora- 
tion had  received,  instead  of  the  property,  its  actual 
value  in  money;  others  adopt  the  "good  faith"  rule — 
that  is,  that  in  the  absence  of  fraud  the  stockholder  can 
not  be  held  liable  for  any  further  payment,  however 
greatly  the  property  may  have  been  overvalued.  (10 
Cyc.  473;  4  Thomp.  Corp.,  2d  ed.,  §§  3975,  3976.)  The 
overvaluation,  if  gross,  has  been  held  to  be  evidence  of 
fraud;  if  intentional,  to  be  proof  of  it.  (4  Thomp. 
Corp.,  2d  ed.,  §§  3978,  3979,  See,  also,  42  L.  R.  A.  593, 
note;  23  C.  C.  A.  315,  326,  332-334,  note;  1  Cook,  Corp., 
6th  ed.,  §  46,  and  note  2,  p.  165.)  In  the  work  last 
cited  the  modern  tendency  is  represented  as  being 
against  holding  the  stockholder  liable,  the  author  say- 
ing: 

"During  the  past  thirty  years  there  has  been  a  vast 
amount  of  litigation  on  this  subject.  The  courts  still 
disagree  in  their  conclusions,  but  a  careful  study  of  the 
cases  will  show  that  upon  authority  as  well  as  principle 
the  stockholders  can  not  be  held  liable  in  such  a  case. 
•  .  .  This  principle  of  law,  that  there  is  no  liability 
on  stock  issued  for  property  the  value  of  which  is  less 
than  the  par  value  of  the  stock,  seems  a  self-evident 
principle  of  law.  Moreover,  this  principle  is  based  on 
business  usage  and  is  sound  practice.  There  is  no  more 
harm  in  the  issue  of  stock  below  par  than  there  is  in 
the  issue  of  a  note  or  bond  below  par.  The  extent  to 
which  the  courts  have  gone  in  sustaining  such  issues  of 
stock  for  property  is  shown  by  the  fact  that  even  con- 
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stitutional  and  statutory  prohibitions  against  watered 
stock  have  been  practically  construed  away  by  the 
courts.  Moreover,  the  laws  of  trade  are  more  powerful 
than  the  laws  of  men,  and  in  business  circles  it  has  be- 
come customary  to  capitalize  property  at  a  reasonably 
high  figure.  This  is  due  to  the  fact  that  it  is  easier  to 
sell  stock  at  less  than  par  than  at  par,  and  also  tcvthe 
fact  that,  by  a  large  capitalization,  dividends  are  kept 
low  enough  to  avoid  the  cupidity  of  possible  competitors 
and  the  interference  of  legislatures.  To  such  an  extent 
is  this  practice  carried  of  issuing  stock  for  property  at 
an  overvaluation  that  the  investing  public  and  persona 
who  give  credit  to  corporations  rather  expect  it,  and 
they  no  longer  rely  upon  the  nominal  capitalization  of 
the  company.  Experience  has  taught  them  that  they 
must  investigate  the  real  financial  condition  of  the  com- 
pany, and  invest  or  give  credit  upon  that  alone."  (1 
Cook,  Corp.,  6th  ed.,  §  46.) 

In  the  present  case,  if  we  were  required  to  apply 
the  "good  faith"  rule,  there  would  seem  to  be  little 
difficulty  in  saying  that  the  exchange  of  the  property 
for  a  stock  issue  of  $1,000,000  involved  an  overvalu- 
ation that  was  both  gross  and  intentional.  But  the  case 
is  hardly  one  of  overvaluation.  The  amount  recited 
as  the  consideration  for  the  transfer  ($25,000)  ap- 
pears to  have  been  the  valuation  fixed  by  the  persons 
concerned.  This  is  shown  by  the  fact  that  the  stock- 
holders of  the  old  company  who  preferred  not  to  be- 
come members  of  the  new  one  were  to  be  paid  out  on 
that  basis.  The  real  transaction  amounted  to  an  agree- 
ment to  issue  stock  at  2^  cents  on  the  dollar,  and  the 
acceptance  of  the  property  in  lieu  of  cash  on  those 
terms,  at  a  valuation  of  $25,000.  The  contention  of  the 
defendants  that  their  stock  was  in  fact  fully  paid  for 
must  therefore  fail. 

Inasmuch  as  the  holder  of  stock  which  is  issued  as 
fully  paid  owes  nothing  to  the  corporation  (19  L.  R.  A.^ 
n.  s.,  115,  note)  any  liability  to  creditors  must  be 
founded  upon  the  theory  that  they  have  extended 
credit  upon  the  faith  of  the  nominal  capitalization. 
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Consequently  it  is  held  that  a  creditor  who  at  the  time 
he  becomes  such  knows  the  facts  regarding  the  issu- 
ance of  the  stock,  not  being  within  the  reason  of  the 
rule  of  liability,  is  not  within  its  protection.  (1  Cook, 
Corp.,  6th  ed.,  §46,  p.  188;  4  Thomp.  Corp.,  2d  ed., 
§3983;  8  L.  R.A.,  n.  s.,  271,  note;  10  Ann.  Cas.  90, 
note;  23  C.  C.  A.  340,  note.) 

The  defendants  claim  that  since  the  cashier  while 
acting  for  the  bank  in  making  the  loan  knew  that  the 
stock  in  the  oil  company  had  been  issued  at  a  discount, 
the  bank  itself  must  be  deemed  to  have  had  that  knowl- 
edge. A  corporation  in  dealing  with  one  of  its  own 
officers,  who  acts  for  himself  and  not  for  it,  is  not 
chargeable  with  notice  of  facts  known  to  him.  (2 
Thomp.  Corp.,  2d  ed.,  §  1655;  10  Cyc.  1063;  36  Am. 
Dec.  191,  note.)  The  authorities  are  in  substantial 
agreement  upon  this  proposition,  and  upon  the  reasons 
for  it,  which  are  thus  stated  in  Wickersham  v.  Chicago 
Zinc  Co.,  18  Kan.  481 : 

*'It  is  undoubtedly  true,  as  a  general  proposition, 
that  the  principal  is  charged  with  the  knowledge  and 
bound  by  the  acts  of  the  agent ;  but  this  general  rule, 
like  most  other  rules,  has  its  exceptions  and  limita- 
tions. The  general  rule  is  based  upon  the  principle 
that,  as  it  is  the  duty  of  the  agent  to  act  upon  the  no- 
tice for  his  principal,  or  to  communicate  the  informa- 
tion to  his  principal  in  the  proper  discharge  of  his 
trust  as  such  agent,  notice  to  the  agent  is  likewise 
legal  notice  to  his  principal.  This  rule  applies  to  the 
agents  and  officers  of  corporations,  as  well  as  others. 
This  general  rule  has  no  application,  however,  to  a 
case  in  which  the  one  party  does  not  act  as  agent,  but 
avowedly  for  himself,  and  adversely  to  the  interests 
of  the  other.  In  other  words,  neither  the  acts  nor 
knowledge  of  an  officer  of  a  corporation  will  bind  it  in 
a  matter  in  which  the  officer  acts  for  himself  and  deals 
with  the  corporation  as  if  he  had  no  official  relations 
with  it."    (Page  486.) 

It  can  make  no  difference  in  principle  whether  the 
officer  of  a  corporation  in  dealing  with  it  acts  solely 
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for  himself  or  as  the  agent  for  another  company  in 
which  he  holds  stock.  In  either  case  his  own  interests 
are  to  some  extent  opposed  to  those  of  the  corporation, 
which  he  is  under  a  greater  or  less  temptation  to  sacri- 
fice. The  rule  of  law  can  not  be  made  to  depend  upon 
the  extent  of  the  officer's  personal  interest,  so  that  it 
is  substantial.  In  the  present  case,  if  the  cashier  had 
asked  the  directors  to  make  the  loan  and  they  had  done 
so  on  their  own  judgment,  his  interest  in  the  oil  com- 
pany'was  sufficient  so  that  the  presumption  would  be 
that  he  did  not  tell  them  the  stock  had  been  issued  at 
a  discount,  and  his  knowledge  of  the  fact  would  not  be 
imputed  to  the  bank.  But  the  cashier  acted  for  the 
bank  in  this  very  transaction,  either  alone  or  in  con- 
nection with  other  officers,  so  that  in  a  sense  the  bank 
— ^that  is,  its  active  agent  in  the  transaction — ^had 
actual  knowledge  of  the  situation,  and  this  phase  of 
the  matter  involves  a  different  question.  In  the  note 
last  cited  it  is  said : 

"It  will  be  noticed  that  in  all  these  cases  the  corpo- 
rate agent  was  not  acting  in  his  official  character  in 
the  particular  transaction.  The  fact  of  his  agency 
was  merely  incidental.  It  is  obvious  that  the  same 
rule  can  not  be  applied  where  the  agent  acts  officially 
upon  a  matter  in  which  he  has  a  personal  interest, 
even  though  such  interest  is  adverse  to  that  of  the  cor- 
poration. In  such  cases  it  is  his  duty,  notwithstanding 
his  interest,  to  communicate  to  his  company  any  facts 
in  his  possession,  material  to  the  transaction,  and  the 
law  will  therefore  presume,  in  favor  of  third  persons, 
that  he  made  such  communication.  This,  it  seems  to 
us,  is  the  principle  to  which  are  to  be  referred  those 
cases,  hereafter  to  be  mentioned,  in  which  corpora- 
tions have  been  held  to  be  affected  with  notice  of  facts 
known  to  some  of  their  directors  acting  officially  upon 
matters  in  which  they  had  a  personal  interest."  (36 
Am.  Dec.  193.) 

(See,  also,  Bank  of  New  Milford  v.  Town  of  New 
Milford,  36  Conn.  93;  Brobston  v.  Penniman,  97  Ga. 
527 ;  Morris  v.  Georgia  Loan  Co.,  109  Ga.  12 ;  Holden 
V.  New  York  and  Erie  Bank  et  al,  72  N.  Y.  286.) 
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The  note,  however,  continues : 

"Where  the  agent  or  officer  of  a  corporation  is  also 
agent  of  another  corporation  or  person,  and  there  are 
mutual  dealings  between  the  principals  through  the 
intervention  of  such  agent,  the  question  as  to  whether 
either  principal  is  to  be  affected  with  notice  of  what 
is  known  to  the  officer  or  agent  by  virtue  of  his  rela- 
tion to  the  other  principal  will  depend  upon  circum- 
stances. If  the  knowledge  is  such  as  the  principal 
himself,  if  present,  would  not  be  bound  to  communi- 
cate, there  would  seem  to  be  no  reason  why  the  agent 
should  be  presumed  to  have  communicated  it.  Thus,  if 
one  of  two  corporations  having  a  common  officer  bor- 
rows money  of  the  other,  through  the  intervention  of 
such  officer,  for  a  purpose  which  is  illegal,  or  enters 
into  a  contract  which  is  ultra  vires,  the  other  corpora- 
tion ought  not  to  be  charged  with  notice  of  the  facts : 
In  re  Marseilles  etc.  Co.,  L.  R.,  7  Ch.  App.  161 ;  In  re 
Contract  Corporation,  L.  R.,  8  Eq.  14.  The  two  corpo- 
rations are  dealing  in  such  a  case  as  strangers,  and 
the  fact  that  they  have  a  common  officer  or  other  agent 
ought  to  make  no  difference  in  the  transaction.  There 
is  in  reality  in  such  a  case  a  conflict  of  duty  on  the 
part  of  the  agent.  He  has  knowledge  of  certain  facts 
which  it  is  his  duty  to  one  principal  to  conceal,  and  to 
the  other  to  communicate.  There  can,  therefore,  be  no 
presumption  either  way,  and  the  question  of  notice 
depends  upon  whether  he  did  in  fact  communicate  the 
information."    (36  Am.  Dec.  193.) 

In  Whittle  v.  Vanderbilt  Mining  &  Milling  Co.,  88 
Fed.  48,  it  was  said : 

"The  reason  .  .  .  why  the  knowledge  of  a  corpo- 
rate director,  relating  to  a  transaction  with  the  corpo- 
ration, in  which  he  is  personally  concerned,  and  acts 
for  himself,  will  not  be  imputed  to  the  corporation,  is 
that  his  adversary  interests  are  such  that  he  will  not 
be  likely  to  communicate  to  the  corporation  a  fact 
which  he  is  thus  interested  in  concealing.  This  reason 
applies  as  strongly  when  the  interested  director  acts 
for  the  corporation  as  when  he  does  not  so  act,  and 
therefore  the  cases  are  indistinguishable."    (Page  54.) 
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And  in  Bank  of  Overton  v.  Thompson,  56  C.  C.  A, 
554: 

"It  is  fairly  well  settled  that  knowledge  of  an  agent, 
actually  concealed  from  his  principal,  while  the  agent 
is  dealing  with  the  principal  on  his  own  account,  is 
not  to  be  imputed  to  the  principal,  even  though  the 
agent,  assuming  to  act  as  such,  did  whatever  was  done 
on  the  part  of  the  principal  in  the  transaction  with 
himself,  if  disclosure  of  the  matter  concealed  would 
have  had  a  tendency  to  defeat  his  purposes.  His  posi- 
tion would  be  as  antagonistic  to  his  principal,  and  his 
motive  for  concealment  as  great  as,  and  easier  of  ac- 
complishment than,  if  he  were  dealing  with  the  prin- 
cipal directly,  or  with  another  agent."     (Page  557.) 

Other  cases  bearing  more  or  less  directly  upon  this 
point  are  included  in  a  note  to  that  last  cited.  (See, 
also.  La.  State  Bank  v.  Senecal,  13  La.  525,  and  Com- 
mercial Bank  v.  Cunningham,  41  Mass.  270.) 

Even  if  in  this  case  the  other  officers  of  the  bank 
took  no  part  in  lending  the  money,  it  does  not  follow 
that  their  ignorance  of  the  corporation's  affairs  had 
no  effect  upon  the  transaction.  If  they  had  known  its 
condition  they  might  have  interfered  and  prevented 
the  loan.  The  interest  of  the  cashier  as  a  stockholder 
of  the  oil  company,  desiring  the  loan  to  be  made,  lay 
in  not  disclosing  to  them  any  fact  tending  to  impair  its 
credit.  The  findings  affirmatively  show  that  none  of 
them  was  in  fact  informed  of  the  stock  having  been 
issued  at  a  discount.  The  failure  of  the  cashier  to  con- 
sult with  the  officers  who  should  have  passed  upon  the 
matter  would  create  a  situation  much  the  same  as 
though  he  had  submitted  it  to  their  decision  and  with- 
held this  information  from  them.  We  think  his  knowl- 
edge can  not  be  considered  as  that  of  the  bank. 

In  volume  4  of  his  Commentaries  on  the  Law  of  Cor- 
porations (§  5212)  Seymour  D.  Thompson  used  this 
language,  the  last  sentence  of  which  is  omitted  from 
the  corresponding  section   (2  Thomp.  Corp.,  2d  ed., 
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§  1658)  of  the  revision  of  the  work  published  as  a  sec- 
ond edition: 

"Where  two  corporations  have  dealings  with  each 
other  through  the  intervention  of  a  mutual  agent,  the 
question  whether  or  not  one  of  the  corporations  is  to 
be  charged  with  notice  of  what  is  known  to  the  agent 
by  virtue  of  his  relation  to  the  other  corporation  must 
depend  largely  upon  the  circumstances  of  the  particu- 
lar case.  ...  It  must  be  obvious  that,  where  the 
mutual  agent  is  thus  situated,  it  will  become  a  question 
of  fact  whether  he  is  interested  in  cheating  one  corpo- 
ration at  the  expense  of  the  other;  and  if  it  is  found 
that  he  is  so  interested,  it  would  be  a  very  unjust  prin- 
ciple that  would  impute  to  the  corporation  which  he  is 
endeavoring  to  cheat  his  knowledge  of  facts  which  he 
is  interested  in  concealing  from  it." 

In  this  quotation  fraud  is  doubtless  spoken  of  in 
order  to  present  in  its  most  extreme  form  the  injustice 
of  imputing  to  a  corporation  the  knowledge  which  its 
active  agent  possesses,  but  which  he  is  interested  in 
concealing.  The  existence  of  a  fraudulent  purpose  is 
not  necessary  to  make  the  principle  applicable.  In  the 
present  case  there  is  no  suggestion  of  any  bad  faith, 
but  the  rights  of  the  parties  are  to  be  measured  by  a 
general  rule,  one  test  of  the  soundness  of  which  is  the 
barrier  it  opposes  to  unfairness  in  particular  cases.  In 
a  transaction  in  which  the  officer  does  not  act  for  the 
^corporation  he  is  presumed  not  to  have  communicated' 
any  knowledge  which  he  has  an  interest  in  concealing. 
So,  where  he  does  represent  the  company,  he  ought  not 
to  be  regarded  as  using  in  its  behalf  information  which 
he  possesses,  but  which  he  has  a  personal  motive  in 
ignoring.  Suppose  the  cashier  of  a  bank,  acting  either 
alone  or  in  conjunction  with  other  officers  whom  he 
does  not  advise  of  the  facts,  makes  a  loan  to  himself, 
taking  as  security  a  mortgage  upon  land  which  is  ap- 
parently unencumbered,  but  which  he  knows  is  subject 
to  an  unrecorded  mortgage:  the  bank,  through  an 
agent  by  whom  it  acted  in  the  matter,  has  in  a  sense 
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actual  notice  of  the  existence  of  the  prior  lien,  but  to 
deny  it  the  benefit  of  the  record  title  would  be  to  apply 
a  harsh  and  inequitable  rule.  The  present  situation 
differs  only  in  degree  from  that  supposed.  Here  the 
cashier  had  a  personal  interest  in  the  money  being  lent 
to  the  oil  company;  he  knew  that  instead  of  having  a 
capital  of  $1,000,000,  as  the  charter  stated,  the  corpo- 
ration had  but  $25,000 ;  his  own  ends  were  best  served 
by  not  imparting  his  knowledge  to  others,  and  by  not 
permitting  his  own  conduct  to  be  influenced  by  it.  He 
must  be  presumed  not  to  have  communicated  it,  and  not 
to  have  acted  upon  it  Under  such  circumstances  the 
bank  could  have  derived  no  benefit  from  it,  and  should 
not  be  deemed  to  have  possessed  it.  Of  course,  in  a 
situation  where  the  application  of  the  rule  here  fol- 
lowed would  work  a  fraud  or  injustice  upon  an  inno- 
cent and  diligent  third  party,  a  very  different  question 
would  be  presented,  and  it  may  be  that  each  case  should 
be  controlled  by  a  balancing  of  equities.  Here  the 
stockholders  who  are  held  liable  can  not  be  regarded 
as  free  from  fault.  By  launching  the  corporation  with 
a  nominal  capital  of  $1,000,000  they  gave  it  a  fictitious 
basis  of  credit,  and  incurred  the  risk  of  personal  liabil- 
ity to  that  amount,  which  they  could  expect  to  avoid 
only  in  special  instances,  as  a  matter  of  exceptional 
good  fortune.  That  the  facts  are  held  not  to  bring  them 
within  the  exception  does  not  argue  the  result  unjust. 
Several  cases  in  addition  to  those  already  cited  tend 
to  support  the  position  of  the  defendants.  A  headnote 
to  Berry  v.  Rood,  168  Mo.  316,  as  reported  in  67  S.  W. 
644,  reads: 

"Where  a  certain  corporation  borrowing  and  a  cor- 
poration lending  money  are  represented  in  making  the 
loan  by  one  who  is  the  president  of  both  corporations, 
his  knowledge  that  the  capital  stock  of  the  borrowing 
corporation  has  been  paid  up  in  property  at  an  inflated 
value  is  notice  to  the  lending  corporation,  which  will 
prevent  it  from  being  entitled  to  require  a  stockholder 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  64^ 

Shale  V.  Bank. 

to  make  his  subscription  good  by  paying  up  to  the  par 
value  of  the  stock." 

The  substance  of  this  language  is  quoted  in  volume  2: 
of  the  second  edition  of  Thompson  on  Corporations,, 
section  1660.  A  sentence  in  the  opinion  supports  the 
view  so  stated,  but  the  decision  was  not  based  upon  it 
and  the  question  involved  was  not  discussed  further. 
Such  a  rule  was  applied  in  Lea,  et  oZ.  v.  Iron  Belt  Mer-^ 
cantUe  Co.,  147  Ala.  421,  but  mainly  upon  the  ground 
that  the  oflScer  of  the  corporation  making  the  loan 
owned  nearly  all  of  its  stock,  and  the  transaction  from 
its  standpoint  was  in  fact  for  his  own  benefit. 

The  judgment  is  affirmed. 


W.  F.  Shale,  as  Trustee,  etc.,  Appellee,  v.  The  ts2 

Farmers  Bank  op  Morrill,  Appellant 

No.  16.669. 
SYLLABUS  BY  THE  COURT. 

Bankruptcy — Preferential  Payment — Proof,  In  an  action  by 
the  trustee  of  a  bankrupt  to  recover  a  payment  as  a  pre^ 
erence,  where  it  appeared  by  the  undisputed  facts  that  the 
creditor  had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent  and  intended  a  preference,  held  not  error  to  direct 
a  verdict  in  favor  of  the  plaintiff. 

Appeal  from  Brown  district  court;  William  I. 
Stuart,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

James  FaXLoon,  for  the  appellant. 

F.  M.  Pearl,  and  Means  &  Archer,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J.:  The  trustee  of  a  bankrupt  sued  to  re- 
cover a  sum  of  money  paid  to  the  defendant  by  the 
bankrupt,  which  the  plaintiff  claimed  constituted  a 
preference  under  the  bankrupt  law.    At  the  close  of  the 
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testimony  the  court  directed  a  verdict  for  the  plaintiff, 
which  is  the  error  complained  of. 

There  was  no  real  dispute  as  to  the  facts.  Roy  Sum- 
merfelt  was  indebted  to  the  bank  on  two  promissory 
notes,  aggregating  $700.56.  Neither  of  the  notes  was 
due.  To  secure  one  of  them  the  bank  had  held  for  sev- 
eral months  a  chattel  mortgage  on  his  stock  of  mer- 
chandise at  Morrill,  in  Brown  county.  The  mortgage 
was  not  recorded  and  the  stock  remained  in  the  posses- 
sion of  Summerfelt.  His  business  was  not  prosperous. 
About  twenty-five  wholesale  houses  and  jobbers  who 
were  his  creditors  had  within  the  past  few  months 
made  sight  drafts  upon  him  through  the  defendant 
l)ank,  all  of  which  were  returned  by  the  bank  unpaid. 
Four  of  these  drafts  were  in  the  hands  of  the  bank  at 
the  time  the  payment  in  controversy  was  made.  On  the 
21st  day  of  July,  1906,  Summerfelt  sold  his  stock  to  one 
Fletcher  for  the  sum  of  $1750.  The  cashier  of  the  bank 
had  a  talk  with  Fletcher  before  the  sale  was  completed, 
and  got  him  to  consent  that  the  deal  should  be  closed 
^t  the  bank  because  the  bank  claimed  a  lien  on  the 
stock.  The  day  the  sale  was  made  Fletcher  and  Sum- 
merfelt started  to  Hiawatha  to  examine  the  records. 
The  cashier  saw  them  and  called  Fletcher  into  the  bank 
and  insisted  that  the  matter  be  settled  there,  and  that 
the  bank  should  be  paid.  The  settlement  was  made  in 
the  bank  by  Fletcher  giving  Summerfelt  his  check  for 
$1750,  which  Summerfelt  deposited  to  his  credit,  and  he 
immediately  gave  his  check  to  the  bank  for  the  amount 
of  the  two  notes. 

Although  the  cashier  testified  that  he  had  no  infor- 
mation that  Summerfelt  was  in  failing  circumstances, 
and  that  he  did  not  insist  upon  the  payment  of  the  notes 
for  fear  someone  else  would  be  paid  and  the  bank  would 
not  be  able  to  collect  its  notes,  there  was  no  denial  of 
the  facts,  from  which  it  appeared  that  the  bank  not 
only  had  reasonable  cause  to  believe  that  it  was  obtain- 
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ing  a  preference  but  demanded  and  accepted  the  pay- 
ment with  that  intention.  The  testimony  of  the  cashier 
shows  that  he  knew  Summerfelt  was  being  pressed  by 
his  creditors ;  that  the  stock  was  being  sold  at  80  or  85 
cents  on  the  dollar,  and  that  Summerfelt  was  going  out 
of  business ;  that  he  had  heard  that  Summerfelt  was  in 
trouble  of  such  a  character  that  it  might  involve  the 
latter  financially.  The  notes  which  the  bank  demanded 
payment  of  were  neither  of  them  due.  The  bank  was 
familiar  with  the  debtor's  business  and  knew  that  he 
was  dealing  with  a  large  number  of  wholesale  houses 
whose  drafts  he  habitually  returned  unpaid.  It  knew 
that  at  this  time  it  held  unpaid  drafts  in  its  hands  for 
collection,  and  it  did  not  demand  the  payment  of  these 
until  after  it  had  received  payment  of  its  own  unma- 
tured notes. 

Conceding  that  a  bank  has  the  right  to  set-off  a  de- 
positor's account  against  a  matured  indebtedness  due 
the  bank,  it  appears  that  in  this  case  the  payment  was 
not  made  by  the  bank  applying  the  depositor's  account 
to  the  payment,  but  by  a  check  which  it  had  required 
the  bankrupt  to  give  in  payment  of  notes  not  due.  A 
payment  under  somewhat  similar  circumstances  was 
held  to  constitute  a  preference  in  Ridge  Ave.  Bank  v. 
Studheim,  145  Fed.  798.  To  the  same  effect  is  Irish  v. 
Citizens'  Trust  Co.,  163  Fed.  880,  where  it  was  held 
that  a  bank  can  not  charge  a  debtor's  account  or  re- 
ceive a  check  in  payment  of  a  note  it  holds,  which  is  not 
yet  due,  without  constituting  a  preference  under  the 
bankruptcy  law. 

The  mere  statement  of  the  cashier  that  he  did  not  be- 
lieve that  Summerfelt  was  in  failing  circumstances  did 
not  require  that  the  case  should  be  submitted  to  the 
jury,  in  view  of  the  undisputed  facts.  Proof  of  actual 
knowledge  or  actual  belief  on  the  part  of  the  officers  of 
the  bank  was  not  required.  To  constitute  a  preference 
it  is  only  necessary  to  show  that  the  creditor  had  rea- 
sonable cause  to  believe  that  a  preference  was  intended. 
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(Collier,  Bankr.,  7th  ed.,  p.  666,  par.  2.)  Conceding^ 
therefore,  to  all  the  evidence  offered  by  the  defendant 
the  greatest  probative  force  to  which  it  is  fairly  en- 
titled, it  is  apparent  that  it  would  have  been  an  idle 
ceremony  to  submit  the  case  to  the  jury  merely  because 
the  officers  of  the  bank  denied  knowledge  of  the  failing 
condition  of  the  bankrupt,  when  the  undisputed  facts 
and  circumstances  in  the  case  showed  such  knowledge 
and  reasonable  cause  for  believing  that  a  preference 
was  intended. 

The  judgment  is  affirmed. 


Charles  Capell,  Appellee,  v.  Thomas  E.  Dill  et  al.^ 
Appellants. 

No.  16,661. 
SYLLABUS  BY  THE  COURT. 

1.  Mortgages — Purchaser  at  Void  Foreclosure  Sale — Subrogor- 
Hon — Mortgagee  in  Possession.  A  ^antee  in  good  faith,, 
holding  possession  under  a  sheriff's  deed  in  foreclosure  pro- 
ceedings which  did  not  devest  the  title  of  the  mortgagor,  is 
properly  subrogated  to  the  rights  of  the  mortgagee,  and  con- 
sidered as  a  mortgagee  in  possession. 

2.  Limitation  of  Actions — Quieting  Title — Ejectment,    In 

the  circumstances  stated  above  the  heirs  of  the  mortgagor  wiU 
not  be  given  a  decree  quieting  their  title  against  the  party 
so  held  to  be  a  mortgagee  in  possession,  nor  will  they  be 
awarded  the  possession  until  they  first  satisfy  the  mortgage 
debt,  although  an  action  thereon  would  be  barred  by  the 
statute  of  limitations. 

Appeal  from  Lane  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  June  11,  1910.    Affirmed. 

/.  S.  Simmons,  for  the  appellants. 
Wheeler  &  Switzer,  for  the  appellee. 
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The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  action  is  to  quiet  title,  both  parties 
asking  for  that  relief.  Charles  E.  Dill  was  the  patentee 
of  the  land.  He  mortgaged  it  on  August  1,  1887,  and 
died  in  August,  1889,  leaving  the  mortgage  debt  unpaid 
and  leaving  the  defendants,  Thomas  E.  Dill  and  Nettie 
A.  Horton,  his  sole  heirs  at  law.  On  the  2d  day  of 
April,  1890,  Frank  0.  Cunningham,  assignee  of  the 
mortgage,  commenced  an  action  of  foreclosure,  naming 
Charles  E.  Dill  as  a  defendant,  and  service  was  made  by 
publication,  purporting  to  be  against  him  as  if  he  were 
living.  The  petition  in  the  foreclosure  suit  alleged  the 
assignment  of  the  mortgage  to  Cunningham,  and  sub- 
sequent conveyances  of  the  land  as  follow :  Charles  E. 
Dill  to  R.  I.  Patterson,  Patterson  to  John  M.  Newhouse, 
and  Newhouse  to  Jeff  D.  Trivitt,  who  assumed  the  pay- 
ment of  the  mortgage.  These  persons  were  made 
parties  to  the  foreclosure  suit,  and  a  judgment  was 
rendered  against  Trivitt  for  the  amount  due  upon  the 
mortgage,  and  against  his  codefendants  for  foreclosure 
and  sale.  The  land  was  sold  under  that  judgment  to  A. . 
W.  Rice,  January  6,  1891.  A  grantee  of  Rice  paid  the 
taxes  on  the  land  to  and  including  the  taxes  of  1905,  and 
then  conveyed  it  to  the  plaintiff,  Charles  Capell,  who 
took  and  still  holds  actual  possession.  Before  he  took 
possession  the  land  was  vacant.  There  is  no  record  of 
any  conveyance  from  Charles  E.  Dill  to  R.  I.  Patterson, 
although  alleged  in  the  petition  for  foreclosure,  and  the 
court  upon  the  trial  of  this  action  found  that  such  a 
conveyance  had  not  been  made.  The  defendants  have 
not  paid  the  mortgage  debt  or  any  taxes  on  the  land, 
nor  offered  to  do  so. 

The  court,  having  found  these  facts,  concluded  as  a 
matter  of  law  that  the  foreclosure  proceedings  were 
void  as  to  the  defendants,  Thomas  E.  Dill  and  Nettie  A. 
Horton,  for  the  reason  that  Charles  E.  Dill,  under 
whom  they  hold  title  by  descent,  had  died  before  that 
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suit  was  brought,  and  that  they  still  held  the  title.  The 
court  also  found  that  the  foreclosure  proceedings  were 
conducted  in  good  faith,  and  held  that  the"  plaintiff, 
Capell,  holding  under  such  proceedings,  is  subrogated 
to  the  rights  of  the  owner  of  the  mortgage,  and  is  there- 
fore a  mortgagee  in  possession.  The  judgment  was 
that  the  prayer  of  the  plaintiff  for  a  decree  quieting  his 
title  be  refused,  that  the  prayer  of  the  defendants.  Dill 
and  Horton,  for  a  decree  quieting  their  title  and  for  pos- 
session be  likewise  refused,  and  that  the  costs  be  di- 
vided.   The  defendants  appeal. 

The  principal  contention  of  the  defendants  is  that  the 
plaintiff  is  not  entitled  to  the  rights  of  a  mortgagee  in 
possession  because  the  mortgage  debt  was  barred  by 
limitation  before  he  took  possession.  It  is  clear,  how- 
ever, that  it  was  not  barred  at  the  date  of  the  sheriff's 
deed.  The  plaintiff  took  conveyance  and  possession  un- 
der the  sheriff's  grantee  upon  the  supposition  that  the 
proceedings  had  been  taken  against  the  proper  parties, 
and  that  the  foreclosure  was  regular.  Being  mistaken 
in  this,  the  court  held  that  he  stood  in  the  shoes  of  the 
owner  of  the  mortgage  in  possession.  In  this  situation 
the  fact  that  the  plaintiff  could  not  enforce  the  mortgage 
against  the  defendants  does  not  give  them  the  right  to 
an  affirmative  judgment  quieting  their  title  or  for  pos- 
session. They  can  not  have  such  relief  until  they  pay 
the  debt,  although  its  payment  can  not  be  enforced  by 
action  against  them.  A  mortgagor  can  not  quiet  his 
title  against  the  holder  of  the  mortgage  on  the  naked 
ground  that  the  right  of  foreclosure  is  barred  by  limi- 
tation. (Gibson  v.  Johnson,  73  Kan.  261.)  Neither 
can  he  recover  possession  in  such  circumstances.  (Wal- 
ters V,  Chance,  73  Kan.  680.)  In  the  case  last  cited  it 
was  said : 

"Whether  the  holder  of  a  mortgage  who  is  in  possea- 
sion  is  entitled  to  make  the  defense  of  a  'mortgagee  in 
possession,'  after  condition  broken,  dei)ends  upon  the 
equities  of  each  case.  ...  If ,  after  condition 
broken,  the  premises  are  unoccupied,  the  mortgagee 
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may,  if  he  can  do  so  peaceably,  enter  into  the  posses- 
sion under  his  mortgage;  and  he  can  not  be  ejected 
therefrom  by  the  owner  until  his  mortgage  lien  has 
been  fully  satisfied."     (Pages  685,  686.) 

The  taxes  were  regularly  paid  by  a  grantee  of  the 
sheriflf  under  the  foreclosure,  holding  by  a  sheriff's  deed 
duly  recorded — ^the  lands  being  vacant.  The  plaintiff 
then  took  actual  possession  and  improved  the  land.  In 
this  situation  it  would  be  inequitable  to  compel  him  to 
3deld  possession  without  payment  of  the  mortgage  debt. 
Seeking  equity,  the  defendants  should  do  equity.  The 
statute  of  limitations,  while  a  shield  for  defense,  is  not 
a  weapon  of  attack,  and  can  not  be  made  the  basis  of 
affirmative  relief.  (Burditt  v.  Burditt,  62  Kan.  576; 
Holden  v.  Spier,  65  Kan.  412.) 

The  defendants  successfully  defended  against  the 
claim  of  the  plaintiff  to  have  his  title  quieted,  but  they 
failed  upon  their  affirmative  demand  for  relief  against 
him,  for  the  very  good  reason  that  they  could  not  quiet 
their  title  against  the  unpaid  mortgage.  There  was  no 
error  in  the  judgment  denying  aflSrmative  relief,  and  it 
is  affirmed. 


The  Colean  Manufacturing  Company,  Appellee, 
V.  Charles  Johnson,  Appellant 

No.  16,562. 
SYLLABUS  BY  THE  COURT. 

.  Replevin — Capacity  of  Plaintiff  to  Sue — Exempt  Property — 
Burden  of  Proof.  In  an  action  of  replevin,  brought  by  a 
mortgagee  to  recover  the  possession  of  property  under  a 
chattel  mortgage  given  to  secure  the  payment  of  certain 
notes,  where  the  mortgagor  admits  the  execution  of  the  notea 
and  mortgage  and  defends  only  upon  the  grounds  that  the 
mortgagee  has  no  right  to  maintain  the  action  and  the  prop- 
erty is  exempt,  the  court  does  not  err  in  placing  the  burden 
of  proof  as  to  the  contested  issues  upon  the  mortgagor. 
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Alternative  Judgment  for  Value  of  Property,  When  the 
mortgaged  property  is  seized  under  the  writ  of  replevin,  and 
the  possession  of  the  same  is  retained  by  the  plaintiff  up  to 
the  time  of  judgment  in  his  favor,  there  is  no  necessity  for 
rendering  an  alternative  judgment  that  the  plaintiff  shall  re- 
cover the  value  of  the  property  in  case  a  return  thereof  can 
not  be  had. 

3.  r-  General    Denial  —  Defenses    Provable  —  Capa^ty    of 

Plaintiff  to  Sue,  Under  a  general  denial  in  a  replevin  action 
the  defendant  may  defeat  a  recovery  by  the  plaintiff  by  show- 
ing that  it  is  a  foreign  corporation  without  authority  to  carry 
on  business  in  the  state  and  is  not  entitled  to  maintain  that 
or  any  other  action  in  the  courts  of  the  state. 

Appeal  from  Lane  district  court;  Charles  E.  Lob- 
dell,  judge.    Opinion  filed  June  11,  1910.    Modified. 

J.  S.  Simmons,  for  the  appellant. 
A,  L,  Ferris,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  of  replevin  to 
recover  the  possession  of  an  engine  and  other  ma- 
chinery. The  Colean  Manufacturing  Company  sold  an 
engine  to  Charles  Johnson  for  $2400,  and  took  from 
him  three  notes,  each  for  $800,  and  also  a  mortgage  on 
the  engine  and  other  machinery  to  secure  the  payment 
of  the  notes.  Johnson  failed  to  pay  the  notes  when 
they  became  due  and  this  action  was  brought  to  re- 
cover the  possession  of  the  mortgaged  property.  Not 
all  of  the  mortgaged  property  was  seized  under  the 
writ  of  replevin,  but  so  much  of  it  as  was  practical  to 
move  or  in  a  condition  to  be  moved  was  replevined. 
No  redelivery  bond  was  given.  A  trial  was  had,  with- 
out a  jury,  which  resulted  in  favor  of  the  company. 

The  first  complaint  is  that  the  trial  court  ruled  that 
the  burden  of  proof  was  upon  appellant.  There  is 
nothing  substantial  in  this  complaint.  At  the  opening 
of  the  trial  appellant  announced  that  he  would  not 
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i^ontest  the  execution  of  the  notes  and  mortgage,  and 
that  his  defenses  would  be  based  upon  the  incapacity 
of  appellee  to  maintain  the  action  and  that  the  prop- 
erty taken  was  exempt.  In  that  state  of  the  case  it 
was  unnecessary  for  appellee  to  prove  the  execution  of 
the  notes  and  mortgage  or  the  amount  due  thereon. 
(Mills  V.  Kansas  Lumber  Co.,  26  Kan.  574.)  Appellant 
had  the  affirmative  of  the  defenses  outlined,  and  the 
burden  was  properly  placed  on  him  as  to  these  de- 
fenses. 

It  is  contended  that  the  engine  did  not  come  up  to 
the  warranty,  that  there  was  a  partial  failure  of  con- 
sideration, and  that  the  court  should  have  found  the 
amount  due  upon  the  mortgage  debt.  The  testimony 
tends  to  show  that  the  appellant  used  the  machine  for 
a  year  and  a  half  without  raising  the  question  that 
the  engine  was  not  as  warranted,  and  also  that  he  had 
expressed  satisfaction  with  it  after  he  had  used  it  more 
than  a  year,  and,  further,  that  he  did  not  conform  to 
the  requirements  of  the  contract  in  respect  to  rescis- 
sion. Under  this  testimony  and  the  general  finding  of 
the  court  it  may  be  assumed  that  the  court  held  that 
there  was  no  failure  of  consideration. 

The  failure  to  find  the  value  of  the  property  seized 
and  to  render  judgment  in  the  alternative  was  not 
^rror.  The  property  was  not  redelivered  to  appellant, 
but  remained  in  the  possession  of  appellee  after  it  was 
taken  under  the  writ  of  replevin,  and  the  court  ad- 
judged that  the  appellee  was  entitled  to  the  possession 
of  the  mortgaged  property.  The  appellant  being  in  de- 
fault in  the  payment  of  the  debt  and  having  failed  to 
comply  with  the  conditions  of  the  mortgage,  appellee 
was  entitled  to  the  possession  of  the  mortgaged  prop- 
erty. The  right  to  its  possession  at  the  commence- 
ment of  the  action  was  the  issue  in  the  case.  This 
having  been  determined  in  favor  of  the  appellee,  an 
alternative  judgment  was  not  required.  If  when  the 
property  is  sold  to  satisfy  the  mortgage  the  proceeds 
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exceed  the  mortgage  debt  and  costs  of  sale  the  surplus 
will  be  paid  to  the  mortgagor  or  other  party  who  may 
be  entitled  to  it. 

Testimony  was  offered  and  received  to  the  effect  that 
the  plaintiff  was  a  nonresident  corporation  and  was 
not  authorized  to  do  business  in  the  state  nor  to  main- 
tain the  action.  Afterward  the  court  refused  to  con- 
sider the  evidence  upon  this  subject,  or  to  decide  the 
question,  "for  the  reason  that  this  issue  was  not  prop- 
erly raised  under  the  pleadings  herein,  and  for  this 
reason  only"  This  ruling  can  not  be  sustained.  De- 
fendant was  entitled  to  have  the  question  considered 
and  determined  by  the  trial  court.  He  had  announced 
at  the  opening  of  the  trial  that  plaintiff  was  not  en- 
titled to  maintain  the  action.  Plaintiff  did  not  chal- 
lenge his  right  to  make  this  defense,  and  although  not 
specially  pleaded  evidence  to  support  it  was  received. 
Plaintiff's  right  to  maintain  the  action  was  therefore 
treated  as  if  it  were  an  issue  in  the  case  up  to  the  time 
of  rendering  judgment.  Apart  from  this  considera- 
tion, it  is  the  Kansas  rule  and  practice  that  in  replevin 
cases  every  defense,  general  or  special,  meritorious  or 
technical,  may  be  made  under  a  general  denial.  In  or- 
dinary actions  the  defense  that  a  corporation  has  no 
authority  to  do  business  in  the  state  or  that  plaintiff 
has  no  capacity  to  maintain  the  action  can  not  be 
raised  on  a  general  denial,  but  to  be  availed  of  must  be 
specially  pleaded.  (Fraternal  Union  v.  Crosier,  70 
Kan.  85;  Hatch  v.  Geiser,  73  Kan.  81.)  A  different 
rule  obtains  in  actions  of  replevin.  In  such  cases  a 
general  denial  puts  in  issue  not  only  the  plaintiff's  right 
of  possession  but  his  right  tor  maintain  the  action  to 
recover  possession.  Under  it  he  may  show  anything 
which  may  defeat  the  plaintiff's  right  to  recover  in 
that  action.  In  Street  v.  Morgan,  64  Kan.  85,  it  was 
said: 

"In  replevin  a  general  denial  closes  the  issues  and 
puts  the  plaintiff  to  proof  of  every  fact  material  to  the 
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maintenance  of  his  action.  Under  it  the  defendant  can 
prove  every  fact  which  goes  to  show  that  the  plaintiff 
never  had  a  cause  of  action  against  him.  Since  any 
defense  to  an  action  of  replevin,  either  in  bar  or  in 
abatement,  may  be  proved  under  a  general  denial,  a 
reply  was  wholly  unnecessary."    (Page  85.) 

Other  cases  to  the  same  effect  are :  Wilson  v.  Fuller, 
9  Kan.  176;  Yandle  v.  Crane,  13  Kan.  844;  Russell  v. 
Smith,  14  Kan.  866;  Holmberg  v.  Dean,  21  Kan.  78; 
White  V.  Gemeny,  47  Kan.  741. 

The  authorities  in  other  jurisdictions  as  to  what  con- 
stitutes a  sufficient  answer  in  replevin  and  what  ques- 
tions can  be  raised  under  a  general  denial  are  not  uni- 
form. In  Missouri  it  is  held  that  a  matter  of  mis- 
joinder, or  the  right  of  a  plaintiff  who  is  one  of  several 
joint  owners  to  maintain  an  action  in  replevin,  need 
not  be  specially  pleaded  in  abatement,  but  may  be 
taken  advantage  of  under  a  general  denial.  (Upham 
&  Gordon  v.  Allen,  76  Mo.  App.  206.)  It  has  been 
ruled  in  North  Carolina  that  a  defect  of  parties  can  be 
raised  on  the  general  issue.  {Cain  v.  Wright,  50  N.  C. 
282.  See,  also,  Heaton  v.  Wilson,  123  N.  C.  898;  Iowa 
Savings  Bank  v.  Frink,  1  Neb.  [unofficial]  14 ;  Down- 
tain  V.  Ray,  31  Tex.  Civ.  App.  298.) 

Under  his  general  denial,  and  the  rule  which  obtains 
in  this  state,  appellant  was  entitled  to  prove  that  ap- 
pellee had  no  capacity  to  sue,  no  right  to  maintain  this 
action  of  replevin  brought  against  him,  and  hence  the 
judgment  must  be  modified.  The  decision  of  the  court 
is  affirmed  as  to  all  the  points  in  contention  except  the 
single  one  which  the  court  refused  to  consider.  That 
part  of  the  judgment  is  set  aside  and  the  cause  re- 
manded to  try  and  determine  whether  appellee  is  a 
foreign  corporation  without  authority  to  do  business 
in  Kansas  or  the  capacity  and  right  to  maintain  this 
action  against  appellant. 
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William  A.  Maib,  Appellant,  v.  The  ^Etna  Mill  & 
Elevator  Company,  Appellee. 

No.  16,666. 
SYLLABUS  BY  THE  COURT. 

Master  and  Servant — Injury  to  Employee — Vice  Principal  or 
Fellow  Servant — Neglect  of  Absolute  Duty  by  the  Master — 
Question  of  Fa^t,  A  mill  c(«npany  desired  to  remove  a  Corliss 
engine  weighing  6600  pounds  out  of  the  mill  basement  and 
across  a  street  occupied  by  railroad  tracks  laid  in  a  cut.  A 
wooden  trestle  was  constructed,  upon  which  the  engine  was 
moved  and  upon  which  workmen  were  required  to  stand  to 
assist  in  moving  it.  The  trestle  was  built  by  a  miller  and  a 
number  of  men  ^nployed  in  various  capacities  about  the  mill, 
from  an  abundant  stock  of  sound  material  supplied  by  the 
company.  The  men  were  allowed  no  discretion  as  to  the  plan 
of  the  structure,  the  selection  of  the  material  or  the  adjust- 
ment of  the  pieces.  Every  detail  of  the  work  was  performed 
under  the  authority,  direction  and  control  of  the  miller.  The 
trestle  collapsed,  owing  to  faulty  construction,  and  one  of  the 
workmen  standing  upon  it  was  injured.  Held:  (1)  Liability 
on  the  part  of  the  company  for  the  injury  can  not  be  predi- 
cated upon  the  superior  rank  and  authority  of  the  miller,  but 
must  rest  upon  the  breach  of  some  nonassignable  duty.  (2) 
The  duty  of  the  master  depended  upon  what  it  undertook  to 
do  and  did  do  in  the  premises.  If  it  merely  directed  the  re- 
moval of  the  engine,  and  left  its  employees  free  to  exercise 
their  own  judgment  and  discretion  and  produce  the  ultimate 
result  in  their  own  way,  the  duty  consisted  in  furnishing 
sufficient  sound  material  and  competent  servants.  If  the 
master  reserved  to  itself  the  erection  of  the  trestle,  and  un- 
dertook to  supply  a  completed  structure  for  use  by  those  who 
were  to  move  the  engine,  the  duty  consisted  in  using  reason- 
able care  to  make  the  trestle  reasonably  safe  for  the  purpose 
it  was  designed  to  subserve.  (8)  The  question  which  of  the 
two  courses  indicated  was  adopted  was  one  of  fact,  to  be  de- 
termined from  the  evidence  by  the  jury.  (4)  In  determining 
a  question  of  this  character  the  important  considerations  are: 
the  nature  of  the  structure,  the  purpose  it  subserves,  the 
necessity  or  otherwise  for  expert  supervision,  the  qualifica- 
tions of  the  workmen  for  the  service  required,  the  relation  of 
the  work  to  their  usual  employment,  the  extent  to  which  they 
are  allowed  to  act  upon  their  own  responsibility  and  the  free- 
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dom  of  choice  permitted  them  as  to  plan  and  method  and 
means  and  result.  (5)  Under  the  facts  as  outlined  above,  and 
others  stated  in  the  opinion,  a  jury  might  reasonably  infer 
that  the  mill  company  built  the  trestle  and  supplied  it  to  the 
workmen  for  use  as  a  completed  structure. 

Appeal  from  Sumner  district  court;  Carroll  L. 
SwARTS,  judge.    Opinion  filed  June  11, 1910.  Reversed. 

D.  M.  Dole,  S.  B.  Amidon,  James  Lawrence,  and  Levi 
Fergicson,  for  the  appellant. 

W.  P.  Hackney,  and  Ed  T.  Hackney,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J.:  The  plaintiff  was  injured  while  in  the 
performance  of  his  duties  as  an  employee  of  the  de- 
fendant. In  an  action  for  damages  a  demurrer  was  sus- 
tained to  his  evidence  and  judgment  was  rendered 
against  him.  The  ground  of  the  decision  was  that  the 
injury  was  occasioned  through  the  act  of  a  fellow  serv- 
ant, and  not  through  the  negligence  of  the  defendant. 
The  plaintiff  api)eals. 

The  defendant  undertook  to  move  a  Corliss  engine 
weighing  6600  pounds  out  of  the  basement  of  its  mill 
and  across  an  adjacent  street  occupied  by  railroad 
tracks.  The  railroad  tracks  were  located  in  a  cut  some 
three  feet  deep,  and  a  crib,  or  trestle,  was  built  to  carry 
the  engine  over  them.  While  the  engine  was  on  the 
trestle  one  of  the  timbers  of  which  the  structure  was 
composed  gave  way,  the  engine  was  precipitated  to  the 
ground,  and  the  plaintiff,  who  was  assisting  in  guiding 
its  movements,  sustained  an  injury  which  necessitated 
the  amputation  of  one  of  his  legs. 

H.  G.  Hackney  was  president  and  manager  of  the 
mill  company.  E.  N.  Perkins  was  a  miller.  A  new 
engine  was  to  be  installed  in  the  basement  of  the  mill, 
which  necessitated  the  dismantling  and  removal  of  the 
old  one.  The  basement  was  six  or  eight  feet  deep,  and 
an  inclined  trestle,  perhaps  twenty  feet  long,  was  built 
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to  raise  the  old  engine  out  of  the  mill.  The  street 
trestle  was  some  thirty  feet  long.  The  engine  was 
jacked  up,  put  on  gas-pipe  rollers,  and  drawn  over  the 
trestle  by  means  of  a  crab  device  set  up  on  the  bank 
across  the  street  from  the  mill.  The  work  was  done  by 
Perkins  and  a  number  of  men  employed  in  various 
capacities  about  the  mill.  One  of  these  men  was  a 
fireman,  another  was  a  flour  packer,  another  a  second 
engineer.  The  plaintiff  was  a  roustabout,  assigned  to 
no  particular  duty.  From  the  inception  of  the  work 
until  disaster  overtook  it  none  of  these  men  was  i)er- 
mitted  any  individual  initiative  or  discretion  whatever. 
They  were  so  many  pieces  moved  by  the  dominating 
mind  and  will  of  Perkins,  and  Perkins  alone.  Nobody 
else  connected  with  the  company  exercised  any  sort  of 
authority,  direction  or  control.  The  supervision  of 
Perkins  extended  to  the  minutest  details  of  the  work. 
He  picked  out  of  piles  of  timber  the  pieces  to  be  used 
and  marked  them  with  chalk,  led  the  men  to  the  piles 
of  timber  and  showed  them  the  pieces  to  be  taken,  di- 
rected when  a  plank  and  when  a  square  timber  was  to 
be  placed  in  the  trestle,  and  supervised  the  adjustment 
of  each  piece,  whether  it  was  built  into  the  trestle  or 
bedded  in  the  bank.  He  gave  the  orders  in  reference  to 
the  rope  crab,  directed  the  conduct  of  the  men  working 
it,  and  at  the  same  time  controlled  the  movements  of  the 
men  at  the  engine,  telling  them  when  to  move  and  when 
to  block,  when  and  how  to  adjust  the  rollers,  and  he 
assigned  to  each  man  his  part.  He  was  everjrwhere 
about  the  work.  Nothing  was  done  by  others  until  he 
gave  the  order,  and  nothing  was  done  by  others  except 
in  the  way  he  directed.  Meanwhile  he  carried  timbers, 
adjusted  rollers  and  did  other  work,  like  the  men  whose 
activities  he  was  guiding. 

The  negligence  charged  was  that  a  span  of  the  street 
trestle  was  built  of  flat  timbers  not  themselves  strong 
enough  to  bear  the  weight  of  the  engine,  and  that  they 
were  insufficiently  supported.    It  was  not  alleged  that 
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Perkins,  who  it  was  claimed  was  a  vice  principal,  was 
incompetent.  The  defendant  argues  that  it  furnished 
sound  material  and  capable  men,  that  these  men,  work- 
ing together  to  a  common  end,  adopted  their  own  plan, 
selected  their  own  timbers  and  adjusted  such  timbers 
in  their  own  way,  and  consequently  that  as  master  the 
defendant  discharged  its  full  duty.  The  plaintiff 
weaves  into  his  argument  the  conception  that  because 
Perkins  was  a  foreman  with  authority  to  give  orders 
and  directions  about  the  work  which  the  plaintiff  and 
others  inferior  in  rank  were  bound  to  obey  the  defend- 
ant must  respond  for  Perkins's  negligence.  This  doc- 
trine has  been  distinctly  repudiated  in  the  case  of 
Bridge  Co.  v.  Miller,  71  Kan.  13,  followed  recently  in 
the  case  of  Lunn  v.  Morris,  81  Kan.  94.  Liability  on  the 
part  of  the  defendant  can  not  be  predicated  upon  the 
superior  rank  and  authority  of  Perkins,  but  must  rest 
upon  the  breach  of  some  nonassignable  duty.  What 
was  the  nature  of  the  defendant's  duty  in  this  case? 

The  answer  to  the  question  just  propounded  depends 
upon  what  the  defendant  actually  assumed  to  do  and 
did  do.  If  in  fact  it  merely  directed  the  engine  to  be 
taken  out  of  the  mill  and  across  the  street,  and  left  the 
men  detailed  to  do  the  work  free  to  exercise  their  own 
judgment  and  discretion  and  produce  the  ultimate  re- 
sult in  their  own  way,  then  the  master  discharged  its 
duty  to  the  plaintiff  when  it  furnished  sufficient  sound 
material  and  competent  servants.  On  the  other  hand, 
if  the  defendant  reserved  to  itself  the  construction  of 
the  trestle  and  supplied  it  in  a  finished  state  to  the 
plaintiff  and  his  associates  as  an  instrumentality  for 
their  use  in  moving  the  engine,  just  as  the  defendant 
might  have  imported  into  the  scene  a  gang  plank  and 
turned  it  over  to  the  men,  then  the  principle  making 
the  defendant  responsible  for  the  condition  of  the  in- 
strumentality applies.  This  preliminary  question  must 
be  answered  before  it  can  be  known  by  what  rule  the 
defendant's  liability  is  to  be  measured.    It  is  a  question 
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of  fact,  and  must  be  determined  from  the  evidence  by 
the  jury.  Therefore  the  real  inquiry  on  this  appeal  is 
whether  there  was  any  evidence  that  the  defendant  took 
the  building  of  the  trestle  into  its  own  hands  and  out 
of  the  hands  of  the  plaintiff  and  his  associates,  so  that 
the  completed  structure  was  the  defendant's  own  device. 
The  court  is  of  the  opinion  there  was  evidence  from 
which  such  an  inference  might  reasonably  be  drawn. 
Therefore  the  cause  should  have  been  submitted  to  the 
jury,  under  appropriate  instructions. 

In  cases  of  this  character  the  important  considera- 
tions are:  the  nature  of  the  structure,  the  purpose  it 
subserves,  the  necessity  or  otherwise  for  expert  super- 
vision, the  qualifications  of  the  workmen  for  the  service 
required,  the  relation  of  the  work  to  their  usual  employ- 
ment, the  extent  to  which  they  are  allowed  to  act  upon 
their  own  responsibility  and  the  freedom  of  choice  per- 
mitted them  as  to  plan  and  method  and  means  and  re- 
sult. It  must  always  be  borne  in  mind  that  the  duty 
rests  upon  the  master  to  furnish  his  servants  a  reason- 
ably safe  place  in  which  to  work  and  reasonably 
safe  instrumentalities  with  which  to  work.  When- 
ever the  master  is  relieved  from  this  obligation  it  must 
be  because  of  some  exceptional  state  of  facts.  An  ex- 
ception is  often  permitted  when  the  employee  himself 
makes  his  own  place  or  instrumentality,  as  an  incident 
to  and  part  of  the  work  he  is  set  to  do.  This  is  because 
the  matter  necessarily  falls  by  nature  within  the  scope 
of  his  employment  and  is  a  genuine  part  of  the  work 
which  he  assumes  to  understand  and  has  the  skill  to 
execute,  so  that  a  fair  understanding  may  be  implied 
that  he  is  to  pick  out  his  own  material  from  the  stock 
supplied  and  adjust  it  in  his  own  way  to  meet  his  own 
needs ;  and  if  a  corps  of  such  men  work  together  in  a 
common  employment  to  a  common  end  each  one  knows 
that  he  is  to  rely  upon  the  skill  and  care  of  his  fellows. 
But  when  these  conditions  are  absent  the  exception  is 
not  allowed  and  the  primary  obligation  of  the  master 
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subsists  in  full  force.  A  common  case  in  which  the 
burden  is  cast  upon  the  employee  is  that  of  a  carpenter 
who  makes  his  own  scaffolds  as  the  building  he  is  erect- 
ing rises  from  the  foundation.  The  defendant  con- 
siders the  analogy  complete  between  such  a  case  and  the 
one  under  decision.  Ordinarily  the  need  for  scaffolds 
depends  on  the  progress  the  carpenter  is  making  with 
the  house.  House  and  scaffolds  grow  up  together.  The 
carpenter  knows  best  what  he  should  have  and  when  he 
should  have  it.  The  work  itself  is  part  of  his  trade.  He 
is  familiar  with  the  material  he  must  use,  knows  defi- 
nitely what  weight  the  scaffold  must  sustain,  has  had 
experience  enough  to  know  the  quantity  and  quality  of 
material  necessary  to  bear  that  strain,  and  knows  how 
to  plan  the  scaffold  and  adjust  the  material.  He  is  not 
only  familiar  with  all  the  requirements  of  the  situation, 
but  the  whole  matter  is  one  which  it  is  advantageous  to 
leave  to  his  knowledge,  judgment  and  skill,  and  the 
common  custom  is  to  leave  him  free  to  act  according  to 
his  own  discretion  as  the  changing  aspects  of  the  ad- 
vancing work  demand.  In  such  a  case  he  must  vouch 
for  the  safety  of  the  scaffold  he  builds  or  which  is  built 
by  a  comrade  in  the  same  work.  The  principles  in- 
volved were  clearly  stated  by  Judge  Shiras'in  F.  C 
Atistin  Mfg.  Co.  v.  Johnson,  32  C.  C.  A.  309 : 

"On  [the]  part  of  the  company  it  is  claimed  that  the 
scaffold  was  of  such  a  character  that  it  comes  within 
the  exception  to  the  general  rule  which  relieves  the 
master  from  liability  for  stagings  or  scaffoldings 
erected  by  laborers  who  are  to  work  thereon,  and 
wherein  it  is  held  that  the  master's  duty  is  performed 
if  suitable  materials  are  furnished  for  the  erection  of 
the  scaffold.  This  exception  originated  in  cases 
wherein  a  servant,  such  as  a  bricklayer,  mason,  car- 
penter or  the  like,  undertakes  the  performance  of  some 
work,  like  the  erection  of  a  wall,  shingling  a  roof  or 
painting  a  house,  which  of  necessity  requires  the  con- 
struction of  a  scaffold  or  staging  upon  which  the  work- 
men may  stand  when  engaged  at  work,  and  wherein  it 
is  customary  for  the  master  to  furnish  the  materials 
and  the  mechanics  to  actually  construct  therefrom  the 
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staging  necessary  for  the  work.  In  this  class  of  cases 
the  workmen  will  know  the  extent  of  the  burden  to 
which  the  staging  will  be  subjected  and  they  are  at 
liberty  to  make  the  same  as  strong  as  they  deem 
necessary.  The  method  of  the  construction  of  the 
scaffold  is  under  their  control,  and  they  have  the  neces- 
sary knowledge  of  the  strain  it  will  be  subjected  to 
when  in  use  to  enable  them,  by  the  use  of  due  care  on 
their  own  part,  to  safely  construct  the  same ;  and  under 
such  circumstances,  if  the  scaffold  proves  to  be  insuffi- 
cient, it  will  be  due  to  the  lack  of  proper  care  on  the 
part  of  the  workmen,  assuming  that  the  master  has 
exercised  due  care  in  furnishing  safe  materials  for  the 
construction  of  the  staging.  In  such  cases  the  master 
is  relieved  from  responsibility,  not  because  the  place 
where  the  workmen  are  employed  is  a  scaffold  simply, 
but  because  the  master  did  not  in  fact  undertake  to 
furnish  the  scaffold  for  the  use  of  the  workmen  when  in 
his  employ."    (Page  313.) 

The  conditions  in  this  case  are  wholly  dissimilar. 
The  building  of  the  trestle  was  not  a  mere  collateral 
incident  to  the  prosecution  of  a  principal  work  of  the 
same  general  class.  It  bore  a  definite  character  of  its 
own,  as  different  from  the  work  subsequently  to  be 
performed  upon  it  as  the  building  of  a  railroad  bridge 
is  different  from  the  operating  of  trains  over  it  when 
completed.  The  trestle  served  not  merely  as  a  place 
where  men  were  to  stand  while  at  work,  but  it  was  re- 
quired to  support  a  ponderous  and  unwieldy  body  in 
irregular  motion,  subject  to  shock,  vibration,  insta- 
bility of  equilibrium,  concentration  of  weight,  and 
other  fortuities.  In  view  of  the  danger  to  life  and 
limb  and  property  involved,  no  warrant  existed  for 
suffering  the  trestle  to  be  erected  in  a  haphazard  way 
by  rule  of  thumb.  An  engineering  problem  was  pre- 
sented which  required  special  qualifications  at  least  for 
its  safe  solution,  and  technical  knowledge  and  experi- 
ence in  mechanics  would  not  have  been  amiss.  The 
work  of  building  the  trestle  did  not  fall  within  the 
usual  occupation  or  the  scope  of  the  ordinary  employ- 
ment of  a  single  laborer  engaged  upon  it.    Not  one  of 
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them  professed  to  comprehend  the  task  or  the  means 
by  which  it  was  to  be  accomplished.  Probably  no  one 
of  them  could  have  approximated  the  weight  of  the 
engine,  or  the  strain  a  single  piece  of  timber  used  in 
the  trestle  would  bear.  Not  one  of  them  was  in  fact 
permitted  to  exercise  the  slightest  judgment  or  choice 
or  freedom  of  action  in  any  particular,  and  there  is 
nothing  in  the  evidence  to  indicate  that  any  one  of 
them  was  charged  with  any  responsibility  whatever 
for  the  efficiency  of  the  completed  work.  All  the 
knowledge  and  skill  and  judgment  and  authority  that 
^as  suffered  to  be  displayed  or  that  was  displayed  re- 
sided with  Perkins,  who  personally  and  alone  planned 
and  superintended  and  directed  and  controlled.  Under 
these  circumstances  the  jury  might  well  have  concluded 
that  the  defendant  did  not  trust  the  building  of  the 
trestle  to  the  heterogeneous  squad  of  men  who  moved 
as  Perkins  ordered,  but  that  it  erected  the  structure 
itself.  The  plaintiff  testified  that  he  knew  no  more 
about  building  a  trestle  than  a  child  and  was  wholly 
incapable  of  passing  judgment  upon  this  one.  He 
played  virtually  a  dummy  part  in  its  construction,  and 
consequently  his  participation  did  not  absolve  the  de- 
fendant from  its  duty  toward  him. 

The  principles  involved  are  discussed  at  length  in 
section  614  et  seq.  of  volume  2  of  Labatt  on  Master 
and  Servant,  where  many  decisions  are  cited  and  nu- 
merous extracts  from  the  opinions  are  quoted.  The 
same  matter  appears  as  a  note  in  54  L.  R.  A.,  begin- 
ning at  page  142.  A  good  statement  and  application 
of  the  doctrine  by  a  former  circuit  judge,  now  Justice 
Lurton,  appears  in  the  case  of  Chambers  v.  American 
Tin  Plate  Co.,  64  C.  C.  A.  129 : 

"There  is  a  line  of  cases  holding  that  when  the  em- 
ployer furnishes  suitable  materials,  and  the  workmen 
themselves  construct  a  scaffolding  or  staging  as  a  part 
of  the  work  which  they  undertake  to  perform,  and 
build  it  according  to  their  own  judgment,  that  the 
-employer  is  not  liable  for  an  injury  to  one  of  their  own 
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number  sustained  in  the  subsequent  use  of  the  struc- 
ture, in  consequence  of  negligence  in  construction. 
The  erection  and  reerection  of  such  a  staging  as  the 
work  requiring  its  use  progresses,  being  itself  a  part 
of  the  very  work  which  the  employees  are  to  do,  takea 
it  without  the  general  rule  in  respect  to  the  duty  of 
the  master  to  exercise  reasonable  care  to  furnish  a 
reasonably  safe  place  and  appliances.  .  .  .  But 
the  rule  is  quite  otherwise  if  the  employer  himself 
undertake  to  furnish  such  scaffolding  for  the  men  wha 
are  to  work  thereon.  In  such  case  the  duty  is  one  of 
those  positive  duties  of  the  master  toward  the  servant 
which  can  not  be  discharged  by  the  substitution  of  a 
competent  agent.  The  act  or  service  to  be  done  is  that 
of  furnishing  a  reasonably  safe  place  or  appliance,  and 
negligence  in  the  doing  of  such  a  service  is  the  negli- 
gence of  the  master,  without  regard  to  the  rank  of  dif- 
ferent employees.  ...  In  the  case  at  bar  there 
was  no  evidence  tending  to  show  that  the  masons,  for 
whose  use  the  scaffold  in  question  was  made,  under- 
took to  furnish,  or  build,  or  construct  their  own 
staging,  and  no  evidence  that  it  was  customary  for 
such  workmen,  directly  employed  each  for  himself,  to. 
build  their  own  scaffolds.  On  the  contrary,  there  was 
evidence  tending  to  show  that  the  defendant  had  em- 
ployed one  Frampton  as  boss  carpenter  to  erect  such 
scaffolding  as  should  be  needed,'  and  to  do  such  other 
carpenter  work  as  should  be  needed  in  the  progress  of 
the  building.  There  was  evidence,  therefore,  from 
which  the  jury  might  reasonably  infer  that  the  defend- 
ant undertook  to  furnish  all  necessary  scaffolding,  and 
that  it  had  in  fact  supplied  a  completed  structure  for 
the  use  of  the  plaintiff  and  his  fellow  masons.  Whether 
we  regard  a  mason's  staging  as  a  place  to  stand  and  do 
his  work  or  as  an  appliance  for  the  doing  of  his  work 
is  not  very  important  for  the  purposes  of  this  case.  If 
an  obligation  to  furnish  such  staging  was  assumed  by 
the  defendant,  it  was  bound  to  exercise  reasonable  care 
to  furnish  an  appliance  reasonably  safe  and  suitable 
for  the  purpose."   (Pages  130,  131.) 

The  case  of  F.  C.  Austin  Mfg.  Co.  v.  Johnson,  32 
C.  C.  A.  309,  already  quoted,  is  a  leading  authority.  In 
that  case  a  scaffold  was  necessary,  not  only  as  a  place 
on  which  the  workmen  on  a  bridge  might  stand,  but  aa 
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a  support  for  the  superstructure  of  the  bridge  while  it 
was  being  put  together.  The  scaffold  was  built  by 
workmen  who  had  no  control  over  its  construction  but 
who  acted  under  the  direction  of  a  skilled  superintend-  • 
ent  placed  in  charge  by  the  manufacturing  company. 
A  portion  of  the  opinion  reads  as  follows : 

"The  liability  of  the  master  can  not  be  determined 
simply  by  showing'that  the  place  where  the  workmen 
were  engaged  in  his  service  was  a  scaffold,  but  it  must 
depend  upon  the  nature  of  the  scaffold,  the  purposes 
it  is  to  subserve;  whether  it  could  be  properly  left  to 
the  workmen  to  determine  and  control  the  method  of 
its  erection;  whether  they  did  in  fact  control  its  erec- 
tion, or  whether  the  master  had  charge  thereof. 

"In  the  case  at  bar  the  scaffold  was  intended,  not 
only  as  a  place  whereon  the  workmen  were  to  stand, 
but  as  a  support  upon  which  was  to  be  placed  the  en- 
tire superstructure  of  the  bridge  during  the  course  of 
its  erection.  If  it  should  fall,  through  faulty  construc- 
tion, it  might  cause  the  entire  or  partial  destruction  of 
the  steel  work  furnished  by  the  company,  and  the  com- 
pany would  be  compelled  to  make  good  all  damages 
thus  caused.  It  is  clear  that  such  workmen  as  the  de- 
fendant in  error  could  not  be  expfected  to  know  the 
strain  that  would  be  placed  upon  this  scaffold  in  the 
erection  of  the  steel  superstructure.  It  is  equally  clear 
that  it  would  not  have  been  open  to  the  defendant  in 
error  to  exercise  any  control  over  the  method  in  which 
the  scaffold  was  erected,  or  the  material  used  in  its 
construction.  The  purpose  for  which  this  scaffold  was 
to  be  used  renders  inapplicable  the  reasons  upon  which 
the  rule  is  based,  that  ordinarily  the  master  is  not  re- 
sponsible for  the  safety  of  stagings  which  the  work- 
men put  up  as  aids  in  carrying  out  the  particular  work 
they  are  employed  to  perform.  The  use  to  which  it  was 
intended  to  subject  this  structure,  in  that  there  would 
be  placed  thereon,  not  only  the  dead  weight  of  the  ma- 
terial composing  the  bridge,  but  also  the  strain  caused 
by  placing  the  different  parts  in  proper  position, 
clearly  shows  that  the  erection  of  the  staging  was  not 
a  matter  that  could  be  safely  left  to  the  control  of  ordi- 
nary laborers,  but  required  skilled  control  by  persons 
who,  from  experience,  would  know  what  strain  would 
be  placed  on  the  staging;  and  the  evidence  shows  that 
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in  its  erection  the  defendant  in  error  exercised  no  con- 
trol or  judgment,  but,  on  the  contrary,  it  was  erected 
solely  under  the  direction  of  Charles  Killifer,  who,  as 
a  skilled  expert,  had  been  sent  out  by  the  company  to 
*  erect  the  bridge  and  settle  for  it  with  the  county  au- 
thorities."  (32  C.  C.  A.  309,  314.) 

The  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 


NoBiA  K.  Mosiman,  Appellee,  v.    The  Occidental 
Mutual  Benefit  Association,  Appellant. 

No.  16,667. 
SYLLABUS  BY  THE  COURT. 

1.  Fraternal  Insurance — Payment  of  Assessment  Diverted  to 
Another  Purpose.  Where  the  officer  of  a  local  lodge  to  whom 
the  assessments  of  a  fraternal  insurance  order  are  payable 
pays  an  assessment  for  one  of  the  members,  a  later  incum- 
bent of  the  office  has  no  power  to  divert  money  paid  by  the 
member  upon  a  subsequent  assessment  to  reimbursing  his 
predecessor  for  the  amount  so  advanced.  ^ 

2.  Waiver  of  Health  Certificate  Required  before  Rein- 
statement— Acceptance  of  Delinquent  Dues.  Where  the  by- 
laws of  a  fraternal  insurance  order  provide  that  the  failure 
to  pay  an  assessment  when  due  of  itself  causes  an  immediate 
forfeiture  of  membership,  and  that  reinstatement  can  be 
effected  only  by  the  payment  of  all  arrearages  within  a  fixed 
time,  accompanied  by  a  certificate  of  good  health,  the  accept- 
ance by  the  association  of  dues  from  a  delinqu^it  member, 
without  exacting  any  showing  as  to  his  physical  condition, 
effects  a  waiver  of  the  requirement  in  that  regard. 

3.  Adoption  of  Act  of  Local  Officer — Waiver  of  Health 

Certificate.  Where  the  officer  of  a  local  lodge  of  such  an  order 
to  whom  assessments  are  payable  accepts  a  delinquent  pay- 
ment without  requiring  a  certificate  of  good  health,  whether  er 
not  a  waiver  is  effected  in  the  first  instance,  his  act  is  adopted 
by  and  becomes  binding  upon  the  association  where  the  general 
secretary  receives  the  money  and  notifies  the  beneficiary,  after 
the  death  of  the  insured,  that  the  payment  was  unavailing. 
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giving  no  reason  except  the  mistaken  one  that  the  amount 
was  insufficient. 
4.  Notice  of  Physical  Condition  of  Delinquent — Accept- 
ance of  Dues — Reinstatement,  The  fact  that  the  delinquent 
member  is  not  in  good  health,  the  association  having  no 
knowledge  of  his  condition,  does  not  prevent  the  acceptance 
of  his  money  from  effecting  a  reinstatement,  in  the  absence 
of  any  false  representations  or  fraudulent  concealment. 

Appeal  from  Saline  district  court ;  Rollin  R.  Rees^ 
judge.    Opinion  filed  June  11, 1910.    Affirmed. 

F.  D.  Blundon,  and  David  Ritchie,  for  the  appellant. 
J.  0.  Wilson,  and  Frank  T.  Knittle,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  The  Occidental  Mutual  Benefit  Associa- 
tion  appeals  from  a  judgment  rendered  against  it  upon 
a  benefit  certificate  issued  to  A.  E.  Mosiman,  payable  to 
his  wife.  Special  findings  were  made  showing  these 
facts:  The  by-laws  of  the  association  provided  that 
the  failure  to  pay  an  assessment  when  due,  at  once  and 
of  itself  effected  a  forfeiture  of  membership,  and  that  a 
suspended  member  could  be  reinstated,  if  in  good 
health,  by  paying  all  arrearages  within  sixty  days  and 
delivering  to  the  secretary  of  the  local  chapter,  to  be 
forwarded  to  the  general  secretary,  his  own  written 
statement  that  he  was  at  the  time  in  sound  bodily 
health.  Assessments  were  due  on  the  first  of  each 
month.  Mosiman  failed  to  pay  that  of  July  1,  1907^ 
known  as  No.  89,  but  the  local  secretary,  to  whom  it 
should  have  been  paid,  advanced  it  for  him  to  the  grand 
chapter.  He  paid  nothing  further  until  August  28, 
when  he  sent  the  amount  of  two  assessments  to  a  new 
local  secretary,  who  had  just  been  elected.  This  secre- 
tary gave  half  of  the  money  to  the  previous  incumbent 
by  way  of  reimbursement  for  the  assessment  advanced^ 
and  forwarded  the  other  half  to  the  grand  chapter^ 
sending  Mosiman  receipts  reciting  the  pa3anent  of  as- 
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sessments  numbered  89  and  90.  Mosiman  was  ailing  at 
the  time,  but  was  not  deemed  to  be  in  a  dangerous  con- 
dition, although  he  was  in  fact  suffering  from  what 
proved  to  be  his  last  illness.  He  died  September  6, 
1907.  His  widow  notified  the  grand  chapter  of  his 
death  and  of  her  claim  under  his  certificate.  On  Sep- 
tember 23  the  grand  secretary  wrote  her  as  follows : 

"We  regret  that  we  are  compelled  to  notify  you  that 
the  membership  of  Companion  Mosiman  was  suspended 
on  monthly  payment  No.  90  and  has  not  been  rein- 
stated. Our  records  show  that  since  suspension  he  has 
paid  No.  90  and  was  remitted  on  the  report  for  No.  91. 
This  did  not  reinstate  his  membership,  as  it  was  neces- 
sary in  order  to  have  his  membership  in  good  standing 
at  the  time  of  his  death  to  have  monthly  payment  No. 
91  paid  up,  so  that  he  stood  suspended  on  our  records 
since  August  1." 

None  of  the  money  paid  by  Mosiman  was  returned, 
but  in  the  answer  filed  in  the  action  the  defendant 
offered  to  pay  into  court  the  amount  of  the  last  pay- 
ment, for  such  disposition  as  might  be  ordered. 

In  advancing  for  Mosiman  the  assessment  due  July 
1  the  then  secretary  merely  lent  him  the  money  and 
became  his  creditor  for  the  amount.  The  new  secretary 
had  no  authority  to  divert  any  part  of  the  subsequent 
remittance  to  the  satisfaction  of  this  personal  indebted- 
ness. Therefore  the  last  payment  by  Mosiman  covered 
all  the  assessments  that  had  not  been  previously  paid 
and  that  matured  prior  to  his  death.  It  was  made  to 
the  officer  who  was  designated  by  the  association  to 
receive  it,  who  was  the  agent  of  the  association  for  that 
purpose,  and  whose  diversion  of  a  part  of  it  from  the 
use  intended  by  the  payer  could  not  prejudice  his  rights. 
(Pyramids  v.  Drake,  66  Kan.  538 ;  Fraternal  Aid  Asso- 
ciation V.  Powers,  67  Kan.  420;  Benefit  Association  v. 
Wood,  78  Kan.  812.)  The  question  to  be  determined  is 
whether  under  the  circumstances  stated  the  association 
shall  be  held  to  have  waived  the  requirement  that  he 
should  present  a  certificate  of  good  health  bef<MPe  rein- 
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statemejit  after  the  forfeiture  of  membership  resulting 
from  the  defaulted  assessment  of  August  1.  "The  re- 
ceipt and  retention  of  money  paid  to  the  benefit  society 
by  one  of  its  members  on  an  overdue  assessment  is  or- 
dinarily sufficient  to  waive  a  forfeiture  arising  from 
the  failure  to  pay  the  assessment  when  due."  ( United 
Workmen  v.  Smith,  76  Kan.  509,  syllabus.)  The  un^ 
conditional  acceptance  of  a  pa5anent  by  one  having 
authority  to  waive  the  other  requirements  necessarily 
results  in  reinstatement.  (29  Cyc  194 ;  Reed  v.  Bank- 
ers Union,  121  Mo.  App.  419.)  Whether  the  act  of  a 
local  officer  who  accepts  a  past-due  assessment  without 
exacting  a  compliance  with  the  by-laws  in  other  re- 
spects is  binding  upon  the  association  is  a  question  upon 
which  the  decisions  are  in  conflict.  (4  L.  R.  A.,  n.  s., 
421,  note;  2  Bacon,  Ben.  Soc.  &  Life  Ins.,  3(i  ed., 
§  434a.)  On  the  one  hand  it  is  argued  that  although 
the  local  officer  is  the  agent  of  the  association  his  au- 
thority is  limited  by  the  by-laws,  of  which  every  mem- 
ber must  take  notice,  and  which  he  is  powerless  to 
waive.  On  the  other  it  is  urged  that  as  the  member  can 
not  deal  directly  with  the  general  officers  a  payment 
made  to  and  retained  by  a  local  officer  should  be  deemed, 
so  far  as  the  rights  of  the  member  are  concerned,  to 
have  been  accepted  by  the  association.  The  question 
suggested  need  not  now  be  determined.  When  the  local 
secretary  received  the  two  assessments,  unaccompanied 
by  a  certificate  of  good  health,  the  effect  may  not  have 
been  to  reinstate  Mosiman  at  once.  But  when  the  gen- 
eral secretary  in  his  letter  of  September  23  acknowl- 
edged the  payment  of  one  of  the  two  delinquent  assess- 
ments, and  objected  to  the  reinstatem^it  solely  upon  the 
untenable  ground  that  there  still  remained  a  delin- 
quency of  one  assessment,  he  adopted  the  act  of  the 
local  secretary  in  receiving  the  money,  and  thereby 
waived  any  right  the  association  may  have  had  up  to 
that  time  to  complain  of  the  want  of  a  health  certifi- 
cate. (29  Cyc.  198.) 
48— 82  KAN. 
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It  has  been  held  under  similar  circumstances  that  the 
acceptance  of  payment  from  a  member  under  suspen- 
sion, without  knowledge  of  his  illness,  can  not  effect  a 
waiver.  Thus  in  Knights  of  Pythias  v.  Quinn,  78  Miss. 
525,  It  was  said : 

"The  insured  had  .  .  .  forfeited,  his  member- 
ship in  the  order,  and  .  .  .  when  he  sent  forward 
his  dues  for  reinstatement  he  was  seriously  sick,  in 
fact  on  his  deathbed,  and  the  laws  of  the  order  only  au- 
thorized his  reinstatement  upon  satisfactory  evidence 
of  his  good  health.  In  the  letter  accompanying  the  re- 
mittance of  his  dues  there  is  not  a  syllable  relating  to 
his  health.  In  this  state  of  the  case  there  could  be  no 
reinstatement  ...  to  membership  in  the  order, 
by  the  mere  payment  of  his  past  dues^  without  knowl- 
edge of  his  physical  condition,  and  the  claim  of  his 
beneficiaries  to  his  reinstatement  is  groundless.  A 
waiver  is  defined  to  be  the  intentional  relinquishment  of 
a  known  right,  and  it  implies  an  election  of  the  party  to 
forego  some  advantage  which  he  might  have,  at  his 
option,  insisted  upon.  There  must  be  both  knowledge 
of  the  existence  of  the  right  and  an  intention  to  re- 
linquish it."     (Pages  530,  531.) 

And  in  United  Order  of  the  Golden  Cross  v.  Hooser 
(Ala.  1909),  49  South.  354: 

"Assuming  .  .  .  that  the  disconnection  of  the 
insurant  (caused  by  nonpayment  of  dues)  might  be 
waived  by  a  subsequent  acceptance  of  the  unpaid  dues, 
yet  if  .  .  .  the  insured  was  physically  unfit  for 
membership  in  the  order  (a  fact  .  .  .  unknown  to 
defendant,  but  known  to  the  insurant,  at  the  time  the 
dues  in  arrears  were  received),  and  if  .  .  .  with 
knowledge  of  the  insurant's  physical  condition  the  dues 
would  not  have  been  received,  we  fail  to  see  how  it  could 
be  righteously  or  legally  adjudged  that  the  waiver  of 
the  forfeiture  was  effected  by  receiving  the  dues  under 

such  circumstances."     (Page  357.) 

/' 

We  do  not  find  this  reasoning  convincing.  True, 
when  the  association  accepted  the  delinquent  assess- 
ments it  had  no  knowledge  that  Mosiman  was  sick  when 
he  paid  them,  but  it  did  know  that  the  certificate  of 
health  which  it  had  a  right  to  require  had  not  been  f  ur« 
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nished,  and  in  waiving  the  prescribed  showing  in  that 
regard  it  waived  all  inquiry  into  the  member's  physical 
condition.  Of  course,  if  it  had  been  misled  by  any  false 
representation  or  fraudulent  concealment  a  different 
situation  would  be  presented.  {Spitz  v.  Mutiwl  Ben. 
Life  Ass'n,  25  N.  Y.  Supp.  469,  472;  Rice  v.  New 
England  Mutual  Aid  Society,  146  Mass.  248.) 
The  judgment  is  affirmed. 


T.  J.  Roll  et  aZ.,  Plaintiffs,  v.  James  M.  Nation,  as 
Auditor,  etc.,  et  al..  Defendants. 

No.  16,668. 
SYLLABUS  BY  THE  COURT. 

1.  School  Land — Invalid  Forfeiture — Rights  of  Assignee  of 
Original  Purchaser.  After  an  attempted  forfeiture  of  a  sale 
of  school  land  a  person  who,  relying  upon  the  regularity  and 
validity  of  the  forfeiture  proceedings,  purchases  the  land,  and 
afterward  ascertains  that  the  forfeiture  is  invalid,  may  take 
an  assignment  from  the  former  purchaser  and  |>erfect  his 
rights  to  the  land  under  such  former  certificate. 

2.  Forfeiture — Notice — Assignee — "Purchaser."     Where 

a  purchaser  of  school  land  assigns  the  certificate  and  the  as- 
signment is  brought  to  the  knowledge  of  the  county  clerk,  who 
enters  it  upon  the  records  of  his  office,  the  assignee  will  there- 
after be  deemed  to  be  a  ''purchaser"  within  the  meaning  of  the 
statute  providing  for  forfeiture  proceedings;  and  in  such  pro- 
ceedings notice  must  be  served  upon  him  as  the  statute 
directs. 

3.  Notice  of  Forfeiture  Issued  Only  to  Assignor — Second 

Sale  Invalid,  Where  in  proceedings  to  forfeit  the  sale  of 
school  land  the  notice  is  issued  to  a  person  who  is  shown  by 
the  record  in  the  county  clerk's  office  to  have  assigned  his  in- 
terest in  such  land  to  another,  and  no  steps  are  taken  to  give 
notice  to  the  assignee  or  to  any  one  holding  under  him,  the 
proceedings  can  not  be  upheld  and  a  subsequent  sale  will  be 
held  to  be  invalid. 

4.  Patent — Assignee — Mandamus.    Where  in  such  a  case 
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a  purchaser  who  byys  the  land  in  good  faith,  relying  upon  the 
*  regularity  and  legality  of  the  forfeiture  proceedings,  subse- 
quently ascertains  that  such  proceedings  are  invalid,  and  ob- 
tains an  assignment  of  the  former  certificate  of  sale  and 
completes  the  purchase  thereunder,  he  will  be  entitled  to  a 
patent  to  the  land;  and  it  will  be  the  duty  of  the  state  auditor 
to  make  the  proper  certificate  authorizing  such  patent  upon 
demand. 

Ori^nal  proceedings  in  mandamus.  Opinion  filed 
June  11,  1910.    Writ  allowed. 

T.  F.  Garver,  and  R.  D.  Garver,  for  the  plaintiffs. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attorney-general,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  action  was  commenced  in  this 
court  by  T.  J.  Roll  and  Oscar  Roll  for  a  writ  of  man- 
damus to  compel  the  state  auditor  to  make  the  proper 
certificate  to  enable  them  to  obtain  a  patent  for  cer- 
tain school  land  which  they  have  purchased  and  paid 
for,  as  prescribed  by  law.  It  has  been  made  to  appear 
that  E.  P.  Williams  purchased  the  land  in  question  on 
October  13,  1884.  In  the  following  November  he  as- 
signed the  certificate  to  Gust  Carlander.  The  assign- 
ment was  duly  reported  to  and  recorded  by  the  county 
clerk  of  Pratt  county,  where  the  land  is  located.  Car- 
lander  held  the  land  for  ten  years,  during  which  time 
he  regularly  paid  the  interest  on  the  deferred  pay- 
ments. He  assigned  the  certificate  to  the  McPherson 
National  Bank,  and  it  assigned  to  Charles  H.  Williams, 
who  assigned  to  the  petitioners  herein.  The  petitioners 
paid  the  balance  of  the  purchase  money  in  full,  and 
the  county  clerk  duly  indorsed  upon  the  certificate  that 
the  purchase  price  had  been  fully  paid  and  the  holders 
of  the  certificate  were  entitled  to  a  patent  to  the  land. 
The  petitioners  presented  the  certificate  so  indorsed 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  677 

Roll  V.  Nation. 

to  the  state  auditor,  and  demanded  that  he  indorse  it  as 
required  by  law  in  such  cases,  so  that  a  patent  to  the 
land  could  be  obtained  by  them.  The  auditor  refused 
to  make  the  necessary  indorsements,  for  the  sole  and 
only  reason  that  the  sale  to  E.  P.  Williams  had  been 
forfeited  and  the  land  had  been  again  sold. 

It  appears  that  steps  were  taken  to  forfeit  the  sale 
to  Williams,  and  upon  the  assumption  that  the  forfeit- 
ure was  valid  and  in  compliance  with  the  law  the  land 
was  again  offered  for  sale.  The  petitioners  were  in 
possession  of  the  land,  purchased  at  the  second  sale, 
and  received  a  certificate  of  sale  therefor  in  1903.  In 
1907  ChaHes  H.  Williams,  then  the  owner  of  the  cer- 
tificate under  the  first  sale,  commenced  an  action  of 
ejectment  in  the  federal  court  against  these  petitioners, 
who  were  then  claiming  the  land  under  the  second  sale. 
In  that  action  it  was  claimed  by  the  plaintiff  that  the 
forfeiture  of  the  first  sale  was  invalid.  The  petitioners 
were  informed  by  counsel  that  their  title  under  the 
second  sale  was  defective,  and  were  advised  to  make 
terms  with  Williams  and  secure  the  rights  held  by  hinL 
They  thereupon,  for  the  purpose  of  securing  peace  and 
security  in  the  possession  of  the  land  and  improve- 
ments, obtained  an  assignment  from  Williams  and  his 
wife  of  all  their  right,  title  and  interest  in  the  land. 
The  auditor  informed  the  petitioners  that  they  would 
be  compelled  to  pay  up  under  the  last  sale  before  they 
could  obtain  a  patent  to  the  land. 

We  think  the  forfeiture  proceedings  were  invalid, 
and  therefore  the  petitioners  have  a  right  to  a  patent 
under  the  first  sale,  having  paid  the  purchase  price  in 
full.  The  county  clerk  did  not  issue  a  notice  of  for- 
feiture to  the  owner  whose  name  appeared  of  record, 
but  such  notice  was  issued  to  E.  P.  Williams,  who  was 
known  to  have  parted  with  his  right  to  the  land  and 
had  no  further  interest  in  it.  It  appeared  from  the 
record  that  Gust  Carlander  was  the  owner.  No  effort 
was  made  to  give  notice  to  him,  or  to  his  heirs,  or  to 
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anyone  who  might  be  holding  under  him.  On  the  con- 
trary, a  notice  was  issued  to  a  person  known  to  have 
no  interest  in  the  land.  Such  a  notice  was  not  only 
useless,  but  was  misleading  to  persons  unacquainted 
with  the  facts.  An  assignee  of  a  purchaser,  when  the 
assignment  has  been  reported  .to  and  recorded  by  the 
county  clerk,  takes  the  place  of  the  former  purchaser, 
and  must  be  dealt  with  in  forfeiture  proceedings  as  the 
purchaser.  (Oberlin  Loan  Co.  v.  Flinn,  58  Kan.  83.) 
Under  section  6356  of  the  General  Statutes  of  1901 
(Laws  1879,  ch.  161,  §  2)  notice  of  forfeiture  must  be 
issued  to  the  purchaser.  At  the  time  of  the  attempted 
forfeiture  the  plaintiffs  were  in  possession  of  the  land 
as  tenants  of  the  McPherson  bank,  which  was  then  the 
owner  of  the  land.  The  proceedings  were  clearly  not  in 
compliance  with  the  law,  and  therefore  the  forfeiture 
is  invalid. 

The  first  sale  must  be  upheld,  and  the  petitioners 
are  entitled  to  a  patent.  The  auditor  ought  to  comply 
with  their  request  in  the  premises.  (Hickert  v.  Van 
Dor  en,  76  Kan.  674.) 

The  writ  is  allowed. 

Benson,  J.  (dissenting) :  The  notice  of  forfeiture 
was  directed  to  Williams,  the  purchaser,  and  to  all 
others  concerned.  Williams  had  assigned  the  certifi- 
cate and  the  assignment  was  recorded  before  the  notice 
was  issued,  but  Carlander,  to  whom  it  was  assigned, 
had  also  assigned  it  to  the  bank  and  had  died  before 
the  issuance  of  the  notice.  The  idle  ceremony  of  di- 
recting a  notice  to  a  dead  man  was  not  required  by  the 
statute,  nor  for  any  good  reason,  and  certainly  it  should 
not  have  been  directed  to  his  heirs,  for  they  had  no  in- 
terest in  the  land.  The  owner  of  the  certificate  at  that 
time  was  a  bank  of  another  county,  and  Williams  could 
not  be  found  within  the  county.  Roll,  the  tenant  of  the 
nonresident  owner,  was  in  possession  of  the  land.  In 
these  circumstances  service  of  the  notice  was  properly 
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made  upon  such  tenant.  No  other  service,  even  if  pos- 
sible, was  required.  (Laws  1879,  ch.  161,  §2;  Gen. 
Stat.  1901,  §  6356;  Laws  1907,  ch.  878;  Gen.  Stat  1909, 
§§  7692-7696.) 

The  forfeiture  seems  to  have  been  complete,  and  the 
auditor's  decision  right. 

Mr.  Chief  Justice  Johnston  concurs  in  this  dissent 


The  ^tna  Mill  and  Elevator  Company,  Appellant, 
V.  The  Kramer  MnxiNG  Company,  Appellee. 

No.  16.570. 
SYLLABUS  BY  THE  COURT. 

Trade-marks — Right  to  Use  of  One's  Own  Name.  A  person 
will  not  be  prohibited  from  using  his  own  name  upon  marks 
or  brands  placed  upon  articles  of  his  own  manufacture  merely 
because  it  has  first  been  rightfully  used  by  another,  who  has 
established  the  reputation  of,  and  built  up  trade  in,  like  arti- 
cles by  the  use  of  the  same  name  in  a  trade-mark,  sign  or 
label  thereon;  but  such  person  will  not  be  permitted  by  any 
artifice  or  device,  or  otherwise,  to  induce  the  belief  of  cus- 
tomers or  others  desiring  to  purchase  that  the  articles  so 
marked  are  the  products  of  the  other. 

Appeal  from  Harper  district  court;  Preston  B. 
Gillett,  judge.    Opinion  filed  June  11, 1910.    Reversed. 

W.  P.  Hackney y  J.  T.  Lafferty,  and  Ed  T.  Hackney, 
for  the  appellant. 

Fred  Washhon,  and  E.  C.  Wilcox,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  The  petition  in  this  case  alleged  that 
prior  to  January  1,  1905,  J.  E.  Kramer  and  S.  P. 
Kramer  had  owned  and  operated  the  -^tna  mills 
at  Wellington,  under  the  name  of  Kramer  Brothers, 
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and  manufactured  there  several  high  grades  of 
flour,  which  were  extensively  advertised,  and  the 
brands  thereof  had  become  generally  known  over 
this  country  and  Europe  and  the  reputation  thereof 
was  such  that  a  ready  sale  was  obtainable  therefor; 
that  in  establishing  this  reputation  the  name  "Kramer*' 
or  "Kramer  Brothers,"  coupled  with  the  grades  to 
which  they  were  attached,  became  a  distinguishing 
mark,  whereby  any  flour  having  such  names  met 
with  ready  sale;  that  on  the  date  named  Kramer 
Brothers  sold  their  business  to  the  plaintiff  by  bill  of 
sale,  describing  the  property,  with  this  addition :  "also 
our  flour  brands,  trade-signs,  mottoes,  and  the  full  and 
entire  good  will  of  our  business" ;  that  "Kramer's  High 
Patent"  is  one  of  the  trade-marks  and  brands  so  bought 
by  the  plaintiff,  and  a  copy  of  that  brand  as  used  on 
flour  sacks  is  shown  by  "Exhibit  B,"  attached  to  the 
petition  (other  brands  are  referred  to  and  shown  in 
other  exhibits) ;  that  the  plaintiff,  after  such  purchase 
and  after  it  had  registered  such  brands  and  trade- 
marks, continued  to  manufacture  and  sell  these  brands 
of  flour,  and  the  commodities  so  designated  have  ac- 
quired a  great  reputation,  are  well  known  to  the  public 
and  to  buyers  by  such  names  and  trade-marks,  and  the 
business  is  a  source  of  great  profit  to  the  plaintiff;  and 
that  in  June,  1905,  J.  E.  Kramer  and  S.  P.  Kramer,  the 
former  "Kramer  Brothers,"  organized  the  defendant 
company,  purchased  mills  at  Anthony,  and  proceeded 
to  manufacture  flour.  The  following  allegation  is  then 
made : 

"The  plaintiff  further  avers  that  the  defendant,  well 
knowing  the  plaintiff's  rights  in  and  to  all  said  brands 
and  trade-marks  so  purchased  and  owned  by  it  as  afore- 
said, since  the  month  of  July,  1905,  in  disregard  of  the 
plaintiff's  rights,  makes  and  offers  for  sale  and  sells, 
and  still  makes  and  sells,  a  similar  article,  an  imitation 
of  plaintiffs  said  articles  of  flour  and  meal,  well  know- 
ing that  the  same  is  an  imitation  of  the  plaintiffs  said 
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flour  and  meal,  and  well  knowing  of  the  rights  of  the 
plaintiff  to  the  trade-marks  and  brands  as  aforesaid, 
which  it  puts  up,  similar  to  that  of  the  plaintiff,  and 
has  labeled  with  plaintiff's  said  trade-mark  and  brand 
and  with  labels  similar  to  that  of  plaintiff,  using  the 
word  "KRAMER,"  which  marks  and  brands  so  used  by 
the  defendant  to  deceive  the  public  as  aforesaid  are  at- 
tached to  the  original  petition  on  file  herein,  marked 
"Exhibit  K"  and  "L,"  and  the  same  are  here  referred 
to  and  made  a  part  of  this  amended  petition ;  that  said 
imitation  was  calculated  to  deceive  and  does  deceive 
buyers  of  said  article  and  the  public,  and  has  induced 
many  persons  to  purchase  defendant's  article  in  the 
belief  that  it  was  made  by  the  plaintiff,  thereby  greatly 
diminishing  plaintiff's  profits." 

Allegations  of  damages  and  averments  appropriate 
for  an  injunction  follow,  with  a  prayer  for  relief  ac- 
cordingly. A  demurrer  was  sustained  to  the  petition, 
and  the  plaintiff  appeals. 

The  following  is  the  inscription  upon  one  of  the 
brands  so  sold,  as  shown  by  "Exhibit  B" : 

^TNA  ,r^m?-R 

PLANSIFTER 

^^  MILLS 

[Picture  of  Mill] 

KRAMER'S 
HIGH  PATENT 


KRAMER  BROS., 
WELLINGTON,  KAN. 


0/  |Un         KRAMER'S       P|.„p 
L't  \m.    HIGH  PATENT  riUUi, 

Exhibits  "K"  and  "L"  are  inscriptions  upon  pack- 
ages of  flour  made  by  the  defendant  company  which  it 
is  alleged  are  used  in  violation  of  the  plaintiff's  rights. 
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Upon  one  side  of  the  sack  is  the  mark,  or  brand,  desig- 
nated as  "Exhibit  K,"  as  follows: 

KRAMER'S 

CHANCELLOR. 

HIGHEST  PATENT. 

KRAMER  MILLING  COMPANY. 

ANTHONY,  KANSAS. 


I  a  lU        CHANCELLOR       r|.,,p 
^0  W\  HIGHEST  PATENT  riUIll, 


The  word  "Chancellor"  is  in  large  display  letters  in 
white,  upon  a  blue  band,  printed  diagonally  across  a 
red  shield.  This  symbol  and  the  word  "Kramer's" 
above  it  in  large  letters  are  the  most  prominent  features 
of  the  brand.  On  the  reverse  side  of  the  sack  is  the  in- 
scription or  brand  marked  '^Exhibit  L,"  as  follows : 


THIS  IS  THE  GENUINE 

"KRAMER'S"  FLOUR. 

Every  sack  guaranteed. 

IP 

This  Sack  Does  Not  Give  Perfect 

Satisfaction  Bring  It  Back 

And  Get  Your  Money. 


The  words  in  the  first  and  second  line  are  the  most 
conspicuous  feature  in  this  inscription. 

The  petition  states  facts  sufficient  to  constitute  a 
cause  of  action,  unless  from  the  exhibits  which  show 
precisely  the  marks  and  brands  complained  of  it  ap- 
pears that  their  use  by  the  defendant  is  not  a  breach  of 
any  duty  or  obligation  on  its  part.  The  exact  question 
then  is  whether  the  exhibits  "K"  and  "L"  are  brands 
that  the  defendant  can  not  lawfully  use  after  having 
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made  the  sale  to  the  plaintiff  of  the  mill,  good  will  of 
the  business,  flour  brands  and  trade-signs. 

It  will  be  noticed  that  apart  from  the  words  "Kra- 
mer's" and  "Highest  Patent"  there  is  little  in  "Exhibit 
K"  that  resembles  the  "Kramer's  High  Patent"  label  or 
trade-mark.  The  word  "Chancellor"  in  display  letters 
upon  a  red  shield  is  entirely  dissimilar  from  anything 
appearing  upon  the  brand  sold  to  the  plaintiff.  On  the 
other  side  of  the  sack,  however,  is  the  inscription, 
marked  "Exhibit  L,"  "This  is  the  genuine  'Kramer's' 
flour,"  in  conspicuous  letters,  the  words  "  'Kramer's' 
flour'*  being  displayed  in  red  in  a  manner  that  would  at 
once  attract  notice.  The  prominent  word  "Kramer's" 
is  made  more  significant  and  challenges  greater  atten- 
tion by  being  placed  in  quotation  marks.  Why  was 
this  done  if  the  word  was  innocently  used  as  pertaining 
to  the  defendant's  corporate  name  only?  These  mat- 
ters, in  connection  with  the  inscription  "Kramer's 
Highest  Patent"  on  the  other  side  of  the  sack,  might 
well  indicate  to  a  purchaser  desiring  to  buy  that  the 
sack  contained  the  well-known  product  of  the  .^tna 
mills,  sold  under  the  brand  of  "Kramer's  High  Patent," 
shown  in  "Exhibit  B." 

The  discussion  in  the  briefs  has  taken  a  wide 
range,  covering  cases  of  piracy,  so-called,  in  the 
wrongful  use  of  trade-marks,  and  of  unfair  compe- 
tition in  the  wrongful  use  of  labels,  wrappers,  pack- 
ages, etc.,  which,  although  analogous,  still  differ 
from  the  technical  trade-marks.  The  principles  that 
govern  these  different  subjects  are  similar,  how- 
ever, and  for  the  purposes  of  this  discussion  need 
not  be  precisely  distinguished.  The  plaintiff  clearly 
had  the  right  to  purchase  the  labels  in  question,  and 
acquired  by  such  purchase,  in  connection  with  the  estab- 
lishment and  its  good  will,  the  legal  rights  of  the 
Kramers  to  use  them  before  the  sale,  and  must  be  pro- 
tected to  the  same  extent  that  they  might  have  been. 
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Mr.  Justice  Field  said,  in  Kidd  v.  Johnson,  100  U.  S. 
617: 

"When  the  trade-mark  is  affixed  to  articles  manufac- 
tured  at  a  particular  establishment  and  acquires  a 
special  reputation  in  connection  with  the  place  of  manu- 
facture, and  that  establishment  is  transferred  either  by 
contract  or  operation  of  law  to  others,  the  right  to  the 
use  of  the  trade-mark  may  be  lawfully  transferred  with 
it."    (Page  620.) 

In  Brovm  Chemical  Co.  v.  Meyer,  189  U.  S.  540,  it 
was  said: 

"There  are  a  few  cases  indicating  that  the  mere 
right  to  use  a  name  is  not  assignable,  notably  Chadwick 
V.  CoveU,  151  Mass.  190,  but  none  that  it  may  not  be 
assigned  to  an  outgoing  partner  or  to  a  successor  in 
business  as  an  incident  to  its  good  will.*'     (Page  548.) 

In  Ball  V.  Broadway  Bazaar,  194  N.  Y.  429,  the  rights 
incident  to  trade-marks  and  analogous  rights  in  trade 
names  were  discussed.    The  court  said : 

"Although  we  agree  with  the  learned  appellate  di- 
vision in  recognizing  the  technical  distinction,  between 
trade-marks  and  trade  names,  we  think  the  same  funda- 
mental principles  of  law  and  equity  are  applicable  to 
both.  *A11  such  cases,  whether  of  trade-mark  or  trade 
name,  or  other  unfair  use  of  another's  reputation,  are 
concerned  with  aji  injurious  attack  upon  the  good  will 
of  a  rival  business;  customers  are  diverted  from  one 
trader  to  another,  and  orders  intended  for  one  find  their 
way  to  the  other.'  (Seb.  L.  of  Trade-marks,  p.  17.) 
Trade-marks  and  trade  names  are  in  reality  analogous 
to  the  good  will  of  the  business  to  which  they  appertoin. 
The  trade-mark  represents  it  in  the  market  and  the 
trade  name  proclaims  it  to  those  who  pass  the  shop.  In 
either  case  such  unfair  conduct  as  is  calculated  to  de- 
ceive the  public  into  believing  that  the  business  of  the 
wrongdoer  is  the  business  of  him  whose  name,  sign  or 
mark  is  simulated  or  appropriated  constitutes  the  gist 
of  the  offense."     (Page  435.) 

A  manufacturer  who,  to  designate  his  goods,  has 
adopted  a  name  or  device  not  subject  to  appropriation 
as  a  trade-mark  may  still  be  protected  in  its  use  from 
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unfair  competition  if  the  circumstances  warrant  it. 
(Wolf  Bros.  &  Co.  V.  Hamilton-Brown  Shoe  Co.,  91  C. 
C.  A.  363.  In  The  J.  G.  Mattingly  Co.  v.  Mattingly,  &c., 
96  Ky.  430,  it  was  held  that  the  brand  "J.  G.  Mattingly 
&  Sons,  Standard  Bourbon,  Est.  1845,  Louisville,  Ky.," 
and  another  brand  with  the  words  "Pure  Rye"  instead 
of  "Standard  Bourbon,"  might  be  lawfully  sold  and 
transferred  with  the  establishment,  and  its  use  there- 
after by  one  of  the  vendors  of  the  same  surname  was 
restrained.    The  court  said : 

"That  their  intention  was  by  some  device,  if  not  by 
actual  use  of  the  trade  name  of  J.  G.  Mattingly  &  Sons, 
to  induce  belief  that  the  whisky  they  contracted  for 
had  been  made  at  the  distillery  in  question  and  accord- 
ing to  the  formula  long  used  there,  and  thus  defraud 
and  injure  plaintiff,  is  shown  by  a  letter  B.  D.  Mat- 
tingly, April  21,  1890,  wrote  to  Jones,  Munday  &  Co., 
in  which  he  proposed  a  secret  contract  for  manufacture 
on  joint  account  of  whisky  having  the  Mattingly  brand 
on  it.  In  that  letter  is  this  significant  language :  'We 
can  use  all  the  Mattingly  thunder  we  want,  save  the 
«xact  brands.'  "    (Page  438. ) 

In  a  leading  case  on  this  subject  the  court  of  appeals 
of  New  York  held  that  the  right  of  a  person  to  use  his 
own  -name  in  business  notwithstanding  the  prior  use 
of  the  name  by  others  does  not  extend  to  a  corporation 
of  which  he  is  a  promoter  and  member.   The  court  said : 

"Whether  the  court  will  interfere  in  a  particular  case 
must  depend  upon  circumstances — ^the  identity  or  sim- 
ilarity of  the  names ;  the  identity  of  the  business  of  the 
respective  corporations;  how  far  the  name  is  a  true 
description  of  the  kind  and  quality  of  the  articles 
manufactured  or  the  business  carried  on ;  the  extent  of 
the  confusion  which  may  be  created  or  apprehended; 
and  other  circumstances  which  might  justly  influence 
the  judgment  of  the  judge  in  granting  or  withholding 
the  remedy."    (H.  Co.  v.  H.  S.  Co.,  144  N.  Y.  462,  469.) 

One  may  not,  in  the  use  even  of  his  own  name  in  con- 
nection with  a  manufactured  article,  to  promote  its 
«ale,  resort  to  any  artifice  to  mislead  the  public,  and 
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thereby  induce  a  belief  that  the  article  is  the  one  manu^ 
factured  by  another  which  has  become  known  to  the 
trade  by  the  particular  mark  or  brand.  (Singer  M'f'g 
Co.  V.  June  M'fg  Co.,  163  U.  S.  169.)  In  Russia  Ce^ 
ment  Co.  v.  LePage,  147  Mass.  206,  the  imitation  by  one 
manufacturer  of  the  trade-mark  of  another,  by  the  use 
of  the  same  surname  as  a  prefix,  was  considered.  Le- 
Page, the  defendant  in  that  action,  and  another  had 
been  engaged  in  the  manufacture  of  glue  known  as  "Le- 
Page's  Liquid  Glue.'*  They  used  that  mark  upon  cases 
and  bottles,  the  word  "LePage"  being  the  prominent 
feature.  They  sold  out  the  business,  including  the 
trade-marks,  to  the  Russia  Cement  Company,  a  cor- 
poration, which  thereafter  advertised  the  article  ex- 
tensively under  the  trade-mark  or  name  of  "LePaga's." 
LePage  then  commenced  to  manufacture  and  soil  a 
glue  under  the  name  "Lepage's  Improved  Liquid  Glue," 
and  described  its  manufacture  as  carried  on  under  the 
management  of  William  N.  LePage,  the  original  in- 
ventor and  manufacturer  of  "LePage's  Liquid  Glue." 
The  court  said : 

"A  person  can  not  make  a  trade-mark  of  his  .own 
name,  and  thus  debar  another  having  the  same  name 
from  using  it  in  his  business,  if  he  does  so  honestly, 
and  without  any  intention  to  appropriate  wrongfully 
the  good  will  of  a  business  already  established  by  others 
of  the  name.  Every  one  has  the  absolute  right  to  use 
his  own  name  honestly  in  his  own  business  for  the  pur- 
pose of  advertising  it,  even  though  he  may  thereby  in- 
cidentally interfere  with  and  injure  the  business  of 
another  having  the  same  name.  In  such  case  the  incon- 
venience or  loss  to  which  those  having  a  common  right 
to  it  are  subjected  is  damnum  absque  injuria.  But 
although  he  may  thus  use  his  name,  he  can  not  resort  to 
any  artifice  or  do  any  act  calculated  to  mislead  the 
public  as  to  the  identity  of  the  business  firm  or  es- 
tablishment, or  of  the  article  produced  by  them,  and 
thus  produce  injury  to  the  other  beyond  that  which  re- 
sults from  the  similarity  of  name.  .  .  .  One  who 
has  carried  on  a  business  under  a  trade  name,  and  sold 
a  particular  article  in  such  a  manner,  by  the  use  of  his 
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name  as  a  trade-mark  or  a  trade  name,  as  to  cause  the 
business  or  the  article  to  become  known  or  established 
in  favor  under  such  name,  may  sell  or  assign  such  trade 
name  or  trade-mark  when  he  sells  the  business  or  manu- 
facture, and  by  such  sale  or  assignment  conclude  him- 
self from  the  further  use  of  it  in  a  similar  way."^ 
(Pages  208,  209.) 

This  language  was  quoted  with  approval  in  Howe 
Scale  Co.  v.  Wyckoff,  Seamans,  &c.,  198  U.  S-  118,  136. 
Other  cases  involving  the  transfer  of  trade-marks,  la- 
bels, etc.,  and  the  rights  of  vendor  and  vendee,  are  col- 
lated and  discussed  in  subject  notes  in  1  L.  R.  A.,  n.  s.^ 
704,  20  C.  C.  A.  165,  and  30  C.  C.  A.  876. 

There  may  be  relief  against  others  than  the  vendors, 
however,  in  cases  of  unfair  competition  by  the  use  of 
trade-marks,  signs  and  labels.  The  Sheffield-King  Mill- 
ing Company,  a  manufacturer  of  flour  in  Minnesota^ 
designated  the  flour  made  at  its  mill  by  various  brands, 
among  which  were  "Sheffield's  Best"  and  "Gold  Mine." 
Its  flour  was  generally  known  as  Sheffield's  flour,  and 
the  name  "Sheffield"  was  used  as  part  of  its  trade- 
marks, trade  names  and  brands,  and  the  name  became 
generally  known  in  the  flour  trade.  Afterward  B.  B. 
Sheffield,  with  others,  organized  a  corporation  named 
the  Sheffield  Mill  &  Elevator  Company,  and  proceeded 
to  solicit  business  from  the  customers  of  the  Sheffield- 
King  company,  representing  that  it  was  a  successor 
thereto  and  making  other  false  representations.  B.  B. 
Sheffield  was  the  son  of  the  founder  of  the  business  of 
the  Sheffield-King  company.  In  an  action  by  the  last- 
named  company  against  the  new  company  to  restrain 
the  latter  from  this  unfair  competition  in  trade,  the 
supreme  court  of  Minnesota  sustained  an  injunction 
against  the  new  company  restraining  it,  among  other 
things,  from  using  as  a  trade-mark  or  trade  name  or  as 
a  part  thereof  the  word  "Sheffield,"  and  from  repre- 
senting itself  as  a  successor  to  the  business  of  the  first 
company.    The  court  said : 

"It  is  apparent  that  an  effort  was  made  by  the  de- 
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fendant  so  to  name  itself  that  the  business  built  up  by 
the  plaintiffs  predecessor,  the  Sheffield  Milling  Com- 
pany, might  be  attracted  by  the  name  'Sheffield' ;  that 
the  name  of  the  defendant  was  fraudulently  selected 
by  it  for  that  purpose,  and  for  the  purpose  of  diverting 
the  business  of  the  plaintiff  to  itself;  and,  further,  that 
the  defendant  has  been  guilty  of  unfair  competition  in 
business  with  plaintiff.  .  .  .  The  intent  of  the  pro- 
moters, officers  and  agents  of  the  defendant  in  adopt- 
ing and  using  the  name  'Sheffield,'  in  connection  with 
the  business  of  manufacturing  and  marketing  flour  by 
the  defendant,  may  be  inferred  from  their  acts  and  the 
circumstances  connected  with  the  incorporation  of  the 
defendant  and  the  conduct  of  its  business.  It  clearly 
appears  from  the  evidence  that  the  name  'Sheffield,'  by 
long  use,  became  and  is  a  valuable  trade  name,  descrip- 
tive of  the  flour  made  by  the  plaintiff,  and  signifies  to 
the  commercial  world  a  desirable  grade  of  flour,  and, 
further,  that  the  right  to  use  the  name  in  such  connec- 
tion was  sold  to  the  plaintiff  by  the  promoters  of  the 
defendant.  Upon  the  evidence  in  this  case,  much  of 
which  is  not  disputed,  it  seems  difficult  to  explain  the 
acts  and  conduct  of  the  defendant's  officers  and  agents, 
except  upon  the  theory  that  they  intended  the  necessary 
consequences  thereof,  which  were  unfairly  to  deprive 
the  plaintiff  of  that  which  it  had  honestly  acquired  and 
paid  a  fair  consideration  therefor."  (Sheffield'King 
Milling  Co,  v.  Sheffield  MiU  &  Ele.  Co.,  105  Minn.  315, 
319,  320.) 

The  same  result  was  reached  in  the  case  of  Walter 
Baker  &  Co.  v.  Slack,  65  C.  C.  A.  138.  Walter  Baker  & 
Co.  were  the  manufacturers  of  "Baker's  Cocoa"  and 
"Baker's  Chocolate,"  articles  so  marked  and  known  and 
extensively  advertised  and  sold.  Other  marks  and  sym- 
bols were  upon  the  labels,  in  connection  with  these 
names.  Thus  the  name  "Baker's"  became  associated 
in  the  minds  of  dealers  and  associates  with  the  product 
of  Walter  Baker  &  Co.  Years  after  the.  business  had 
been  so  carried  on,  William  Henry  Baker  began,  in  an- 
other state,  to  make  and  put  upon  the  market  chocolate 
and  cocoa  products,  so  labeled  as  to  cause  them  to  be 
sold  and  accepted  as  the  goods  of  Walter  Baker  &  Co. 
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He  was  enjoined,  and  obeyed  the  decree.  Two  of  the 
labels  of  the  goods  of  the  party  enjoined  were  "Baker's 
Best  Cocoa/'  and  "Baker's  Premium  Best  Cooking 
Chocolate,"  and  were  sold  by  a  grocer  who  was  made  a 
party  to  the  suit  This  party  being  also  enjoined,  ap- 
pealed.   Upon  that  appeal  the  court  said : 

"It  must  not,  however,  be  overlooked  that  the  word 
^Baker,'  as  applied  to  chocolate  and  cocoa  manufactured 
by  the  appellant,  had  in  the  course  of  years  come  to  rep- 
resent to  purchasers  the  product  of  Walter  Baker  & 
Co.,  and  was  so  generally  known  to  the  trade.  The  ap- 
pellee had  largely  dealt  in  those  products,  and  was  well 
informed  of  those  facts,  prior  to  the  time  when  he 
undertook  the  sale  of  the  product  of  William  Henry 
Baker's  manufacture.  It  must  also  not  be  overlooked 
that  William  Henry  Baker  instituted  his  business  and 
applied  the  name  of  'Baker'  to  his  products  fraudu- 
lently, with  the  expectation  of  profiting  by  the  trade 
name  of  'Baker,'  and  in  the  hope  of  diverting  to  himself 
some  part  of  the  trade  which  legitimately  belonged  to 
Walter  Baker  &  Co.,  Limited.  We  must  tiierefore  deal 
with  the  conduct  of  the  appellee  in  the  marketing  of 
this  product  of  William  Henry  Baker  in  the  light  of 
these  circumstances.  He  had  the  right,  as  we  assume, 
to  sell  that  product,  but  honesty  and  good  faith  re- 
quired that  he  should  not  palm  it  off  as  the  product  of 
Walter  Baker  &  Co. ;  that  he  should  not  represent  it  as 
'Baker's  Chocolate'  or  'Baker's  Cocoa,'  for  that  meant 
to  the  purchaser  that  it  was  the  product  of  Walter 
Baker  &  Co.,  Limited."    (Page  141.) 

It  was  held  in  White,  Appellant,  v.  Trowbridge,  216 
Pa.  St.  11,  that  a  retiring  partner,  who  had  not  en- 
tered into  any  contract  restricting  him  from  using 
trade-marks  of  the  firm,  should  not  be  enjoined  from 
afterward  using  trade-marks  and  labels  which  were 
not  so  similar  as  to  deceive  persons  of  ordinary  intel- 
ligence using  ordinary  care.  The  court  approved  the 
following  conclusion  of  the  trial  court: 

"The  defendant  is  not  deprived  of  the  right  to  use 
his  own  name  in  connection  with  the  conduct  of  his 
business  simply  from  the  fact  that  his  surname  is  a 
44-82  KAN. 
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portion  of  the  trade-mark  used  by  the  copartnership  of 
which  he  was  formerly  a  member,  and  whose  business 
has  been  continued  by  plaintiffs."    (Page  20.) 

But  the  court  also  approved  the  following: 

"  He  has  no  right  to  use  said  name  for  the  purpose  of 
misleading  the  public  or  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with  or  acquir- 
ing the  product  of  the  old  firm,  or  its  successors  in 
business."     (Page  20.) 

In  an  extended  note  in  20  C.  C.  A.  165,  upon  unfair 
competition  in  trade,  which  reviews  many  authorities, 
it  is  said : 

"The  principle  which  governs  in  the  case  to  which 
this  note  is  appended  is  one  which  has  long  been  recog- 
nized in  the  courts  both  of  this  country  and  of  Eng- 
land. Stated  in  brief,  and  in  its  most  comprehensive 
form,  it  is  that  no  man  has  a  right  to  pass  off  his  goods 
upon  the  public  as  and  for  the  goods  of  another,  and 
thereby  work  a  fraud  upon  both  the  public  and  his 
rival  in  trade.  This  principle  is  broader  than  the  rules 
applicable  to  strict,  technical  trade-marks,  but  it  is  not 
something  separate  and  apart  from  trade-mark  law. 
Rather,  it  may  be  said,  it  lies  at  the  very  foundation  of 
trade-mark  law,  and  covers,  besides,  a  large  field  to 
which  some  of  the  technical  trade-mark  rules  do  not 
extend.  .  .  .  Independently  of  the  existence  of 
any  technical  trade-mark,  no  manufacturer  or  vendor 
will  be  permitted  to  so  dress  up  his  goods,  by  the  use  of 
names,  marks,  letters,  labels,  or  wr«^pers,  or  by  the 
adoption  of  any  style,  form,  or  color  of  packages,  or 
by  the  combination  of  any  or  all  of  these  indicia,  as  to 
cause  purchasers  to  be  deceived  into  bujdng  his  goods 
as  and  fdr  the  goods  of  another."   (Pages  165,  167.) 

The  defendant  company  should  not  be  prevented 
from  a  just  and  proper  use  of  its  corporate  name,  al- 
though embracing  the  surname  of  the  Kramers,  former 
proprietors  of  the  ^tna  mills;  but  in  such  use  the  de- 
fendant can  not  be  allowed,  by  any  artifice  or  device, 
or  otherwise,  to  induce  customers  (rf  the  plaintiff  or 
others  who  may  desire  to  purchase  the  plaintiff's  pro- 
ducts to  deal  with  it  upon  the  supposition  that  they  are 
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dealing  with,  or  bu3ang  the  wares  of,  the  plaintiff.  (Shoe 
Co..  V.  Shoe  Co.,  100  Maine,  461 ;  Regent  Shoe  Mfg.  Co. 
V.  Haaker,  75  Neb.  426 ;  Nolan  Bros.  Shoe  Co.  v.  Nolan, 
131  Cal.  271;  Goodyear  Co.  v.  Goodyear  Rubber  Co., 
128  U.  S.  598;  N.  K.  Fairbank  Co.  v.  Luckel,  King  & 
Cake  Soap  Co.,  42  C.  C.  A.  376;  DonneU  v.  Herring- 
Hall-Marvin  Safe  Co.,  208  U.  S.  267.) 

The  court  can  not  say  as  a  matter  of  law  that  the  use 
of  the  labels  shown  in  exhibits  "K**  and  "L**  were  such 
that  persons  of  ordinary  intelligence,  exercising  usual 
care,  would  not  be  misled  into  the  supposition  that  the 
flour  was  that  produced  by  the  plaintiff.  The  petition 
presented  questions  of  fact  whether  the  brands,  labels 
and  methods  used  by  the  defendant  resulted  in  unfair 
competition  within  the  principles  stated  in  this  opinion, 
and  therefore  stated  a  cause  of  action. 

The  judgment  is  reversed,  with  directions  to  over- 
rule the  demurrer  and  proceed  with  the  cause. 


NoRTHRUP  National  Bank,  Appellee,  v.  S.  C.  Varner, 
Individually  and  as  Receiver,  and  The  Bankers 
Surety  Company,  Appellants. 

No.  16.571. 
SYLLABUS  BY  THE  COURT. 

1.  Receiver's  Bond — Obligees— Parties  Entitled  to  Sue.  A  re- 
ceiver's bond  running  to  parties  named  and  ''all  persons  in- 
terested or  having  an  interest  in  the  property"  may  be  availed 
of  by  one  who  loaned  money,  upon  the  order  of  the  court,  to 
care  for  and  preserve  the  property  placed  in  the  custody  of 
the  receiver. 

2.  Failure  to  Pay  Money  as  Directed  by  the  Court — Lia^ 

biUty  of  Receiver  and  Surety,  The  bond  further  provided 
that  the  receiver  should  perform  the  trust  imposed  and  make 
due  report  of  his  trust  to  the  court,  as  ordered  by  it,  and 
make  true  account  of  all  moneys  and  property  which  should 
come  into  his  hands.    Held,  that  when  the  receiver  failed  to 
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pay  over  money  in  his  hands,  as  directed  by  the  court,  there 
was  a  breach  of  the  bond,  for  which  the  receiver  and  his 
surety  were  liable. 

3.  Order  of  Distribution — Evidence   against  Surety   of 

Receiver's  Default.  The  finding  and  judgment  of  the  court 
as  to  payment  and  distribution  of  the  fund  in  the  action  in 
which  the  receiver  was  appointed  is  competent  evidence  in 
the  action  on  the  bond  to  show  the  default  of  the  receiver  and 
the  breach  of  the  conditions  of  the  bond. 

4.  Fees  and  Salaries  —  Receivers  —  Discretion  of  the  Court. 
The  compensation  of  the  receiver  for  his  services,  when  pay- 
ment of  it  shall  be  made,  and  from  what  funds,  is  largely 
within  the  discretion  of  the  court  by  which  he  was  ap- 
pointed, and  it  does  not  appear  that  there  was  an  abuse  of 
that  discretion  in  this  instance. 

Appeal  from  Allen  district  court;  OsCAR  FOUST, 
judge.    Opinion  filed  June  11,  1910.    Affirmed. 

Charles  H.  Apt,  for  S.  C.  Vamer;  T.  F.  Garver,  and 
R.  D.  Garver,  for  the  Bankers  Surety  Company. 
Baxter  D.  McClain,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  was  an  action  by  the  North- 
rup  National  Bank  against  S.  C.  Vamer  and  the  Bank- 
ers Surety  Company,  the  surety  on  the  bond  given  by 
Vamer  as  receiver.  In  an  action  involving  an  oil-and- 
gas  lease  which  included  several  oil  wells,  Vamer  was 
appointed  receiver,  and  in  compliance  with  an  order  of 
the  court  gave  a  bond  in  the  sum  of  $1000,  signed  by 
the  Bankers  Surety  Company.  The  receiver  took 
charge  of  the  oil  wells  and  other  property,  and  in  order 
to  carry  out  his  trust  it  was  found  necessary  to  borrow 
money.  On  the  authority  of  the  court  he  borrowed  $300 
from  the  Northrup  National  Bank  and  gave  a  receiver's 
note  for  the  amount.  To  meet  other  demands  he  ob- 
tained authority  from  the  court  to  borrow  a  further 
sum  of  $500,  and  this  amount  was  also  obtained  from 
the  bank.    On  the  representations  of  the  receiver  the 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  693 

*  Bank  v.  Vamer. 

court  allowed  him  to  borrow  more  money  from  the  bank 
and  to  renew  the  loans  previously  made.  This  was 
done,  and  all  of  the  loans  were  included  in  a  single  note, 
which,  with  the  accrued  interest,  amounted  to  $1150. 
Subsequently  a  judgment  was  rendered  in  favor  of  the 
appellant  in  the  action  in  which  Vamer  was  appointed 
receiver,  and  soon  afterward  the  receiver,  in  pursuance 
of  an  order  of  the  court,  filed  an  itemized  report,  in 
which  he  asked  $1740  as  compensation  for  his  services, 
and  also  other  sums  for  expenditures  which  he  had 
made.  Upon  a  contest  the  report  was  modified  to  some 
extent.  He  was  allowed  compensation  in  the  sum  of 
$1400  for  his  services  up  to  May  22,  1906,  and  it  was 
provided  that  he  should  proceed  to  close  up  the  trust 
by  September  22, 1906,  and  that  he  should  receive  $100 
per  month  from  May  22  to  September  22,  1906.  The 
property  remaining  was  sold  on  November  14, 1906,  for 
$1625,  and  the  sale  was  confirmed.  In  the  final  report 
the  receiver  charged  himself  with  $2308.77.  He  also 
reported  as  unpaid  claims  against  the  estate  his  salary 
as  receiver,  two  small  judgments,  a  claim  for  attorney's 
fees,  and  the  amount  due  the  Northrup  National  Bank. 
In  his  report  the  receiver  asked  that  he  be  allowed  to 
take  his  compensation  in  full  out  of  the  money  in  his 
hailds,  but  the  bank  which  had  loaned  the  money  filed 
exceptions  to  the  report  and  asked  that  the  receiver  be 
directed  to  pay  first  its  claim  for  the  money  borrowed 
from  it.  A  trial  was  had  on  the  exceptions,  and  the 
court  found  that  the  receiver  had  on  hand  for  dis- 
tribution $2338.77;  that  there  were  claims  against 
the  estate  due  the  bank,  one  for  borrowed  money 
and  interest  thereon,  amounting  to  $1232.50,  an  un- 
paid judgment  of  $19.86,  another  unpaid  judg- 
ment of  $223,  attorney's  fees  of  $100,  and  the 
receiver's  compensation  up  to  date  of  $2100.  It 
was  found  that  the  claims  against  the  estate  exceeded 
the  amount  of  money  on  hand  for  distribution  in  the 
sum  of  $1336.59.    The  court  ordered  and  adjudged  that 
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the  money  borrowed  from  the  bank  should  be  first  paid, 
and  that  the  balance  of  the  funds  remaining  in  the  re- 
ceiver's hands  should  be  applied  pro  rata  to  the  claim 
of  the  receiver  for  salary  and  attorney's  fees,  and  that 
if  any  balance  remained  after  the  liquidation  of  these 
claims  it  should  be  applied  pro  rata  to  the  pajrment  of 
the  judgments  mentioned.  No  appeal  was  taken  from 
this  order  and  judgment.  Although  subsequent  steps 
were  taken  to  compel  compliance  with  the  judgment  of 
the  court,  the  receiver  is  still  in  default.  The  present 
action  was  begun  against  Vamer  individually  and  offi- 
cially, and  also  against  the  surety  on  his  bond,  and  a 
judgment  in  favor  of  the  bank  resulted. 

It  is  contended  by  appellants  that  the  bank  is  not 
within  the  protection  of  the  bond.  It  recites  that  the 
obligors  "are  held  and  firmly  bound  unto  the  said  Mis- 
souri &  Kansas  Oil  &  Gas  Company,  the  Summerset 
Oil  Company,  Jacob  Geiger  and  William  E.  String- 
fellow,  their  successors  and  assigns,  and  all  persons 
interested  or  having  an  interest  in  the  property." 
The  contention  is  that  "persons  interested  or  having 
an  interest  in  the  property"  covers  only  parties  whose 
property  passed  into  the  custody  and  control  of  the  re- 
ceiver, and  that  the  bank,  which  loaned  money  to  the 
estate,  is  not  within  the  terms  or  meaning  of  the  bond. 
This  is  too  narrow  a  construction  of  its  provisions.  The 
protection  and  management  of  the  property  or  fund  was 
the  purpose  for  which  the  receiver  was  appointed. 
Everyone  who  contributes  to  the  trust  funds,  either  in 
labor  or  money,  under  the  direction  of  the  court,  is 
interested  in  that  fund  and  property.  A  party  found 
by  the  court  to  be  entitled  to  a  share  of  the  trust  fund  is 
interested  in  it.  The  bank,  which  loaned  its  money  to 
the  receiver  with  the  approval  of  the  court,  and  in  that 
way  added  to  the  fund,  is  as  much  interested  in  the 
property  or  fund  as  the  one  from  whom  it  was  trans- 
ferred to  the  receiver.  Parties  who  contributed  to  the 
fund,  as  the  bank  did,  after  the  bond  was  given  could 
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not  be  definitely  named  in  it,  and,  contemplating  that 
others  might  become  interested  in  the  fund,  the  bond 
was  made  to  run  to  certain  parties  and  their  assigns 
and  all  others  interested  or  having  an  interest  in  the 
property  of  the  estate.  The  bank  is  entitled  to  avail* 
itself  of  the  bond  and  to  maintain  the  action  to  enforce 
the  liability  which  has  arisen  upon  it. 

It  is  further  contended  that  the  failure  of  the  re- 
ceiver to  pay  the  money  as  the  court  ordered  is  not  a 
breach  of  the  bond.    The  bond  recites : 

"Now,  if  the  said  S.  C.  Vamer  shall  well  and  truly 
perform  the  said  trust  imposed,  and  make  due  report 
of  his  said  trust  to  the  court,  as  ordered  by  it,  and  make 
true  account  of  all  moneys  and  property  which  shall 
come  into  his  hands  by  reason  of  said  appointment,  then 
this  obligation  shall  be  null  and  void.  Otherwise  to 
remain  in  full  force  and  effect." 

When  the  receiver  failed  to  pay  over  the  money  as 
the  court  directed  he  failed  to  perform  his  trust  as  the 
bond  required,  and  a  liability  upon  the  bond  arose.  He 
was  an  officer  of  the  court,  and  undertook  to  care  for 
and  manage  the  trust  as  the  court  should  direct,  and 
when  he  failed  to  comply  with  its  orders  in  closing  up 
the  trust  there  yras  a  breach  of  the  bond,  for  which  he 
and  his  surety  were  liable. 

It  is  said  that  the  judgment  of  the  court  as  to  the 
distribution  of  the  fund  is  not  conclusive  against  the 
surety.  It  is  not  necessary  to  inquire  whether  the 
surety  is  concluded  by  that  judgment.  It  was  at  least 
competent  evidence  in  the  action  against  the  surety  to 
show  the  default  of  the  receiver  and  the  breach  of  the 
bond.  (Commonwealth  v.  GovM,  118  Mass.  300 ;  Beach, 
Receiv.  [Aid.  ed.]  §  201.)  In  this  action  the  surety  was 
a  party  and  had  the  opportunity  to  contest  the  ques- 
tion, and  the  court,  presumably  on  sufficient  testimony, 
has  found  and  adjudged  that -there  was  a  breach  of  the 
bond  and  that  the  principal  and  surety  were  liable'on  it 
for  specific  amounts. 

It  is  contended  further  that  the  claim  of  the  receiver 
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for  compensation  is  entitled  to  priority  over  that  of  tiie 
bank  for  the  money  loaned  by  it.  The  amount  of  com- 
pensation to  be  awarded  by  the  receiver  and  the  man- 
ner of  payment  are  largely  discretionary  with  the  court 
under  whose  authority  he  acts.  The  statute  relating 
to  receivers  makes  no  specific  provision  as  to  these 
matters.  Attention  is  called  to  section  542  of  the  code 
of  1909,  which  authorizes  a  judge  to  make  allowance 
for  the  compensation  of  receivers  and  others  in  pro- 
ceedings in  aid  of  execution  and  to  tax  the  same  as 
costs.  The  statute  which  treats  generally  of  receivers, 
regulating  their  appointment  and  the  disposition  of 
property  and  funds  which  come  into  their  hands,  makes 
no  such  provision.  The  section  referred  to,  therefore, 
has  no  application  in  cases  like  this  one.  In  the  absence 
of  statutory  regulation  the  compensation  of  a  receiver, 
including  the  time  of  payment  and  the  source  from 
which  it  shall  be  derived,  is  a  matter  within  the  discre- 
tion of  the  court  whose  officer  he  is.  The  court,  having 
its  eye  directly  upon  the  receiver,  and  knowing  as  it 
did  whether  he  was  faithful  and  efficient  in  the  per- 
formance of  his  duties,  is  in  a  better  position  to  de- 
termine questions  relating  to  compensation  than  is  an 
appellate  court.  In  most  cases  courtd  will  give  the 
claims  of  receivers  for  compensation  and  disbursements 
preference  over  those  of  other  claimants,  and  will  au- 
thorize the  payment  of  the  same  out  of  the  funds  on 
hand,  but  the  court  in  this  instance  determined  other- 
wise. The  nature  of  the  services  rendered  and  the 
promptness  and  integrity  of  the  receiver  in  rendering 
them — ^his  disposition  to  observe  and  comply  with  the 
orders  of  the  court  under  which  he  was  acting — ^may 
have  affected  the  discretion  and  judgment  of  the  court, 
and  in  view  of  all  the  circumstances  we  can  not  say  that 
the  discretion  was  abused. 

The  item  of  costs  collected  by  the  receiver  belonged 
to  the  estate  which  he  was  managing.  He  is  responsible 
for  that  money,  and  the  surety  is  liable  for  his  default 
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in  accounting  for  it  or  in  failing  to  pay  it  over  in  ac- 
cordance with  the  order  of  the  court. 

There  is  nothing  material  in  the  objections  made  by 
Vamer,  and  we  see  no  reason  to  disturb  the  judgment 
of  the  trial  court  against  either  party.  It  is  therefore 
affirmed. 


G.  A.  Smith,  Appellee,  v.  The  Republic  County 
Mutual  Fire  Insurance  Company,  Appellant. 

No.  16.572. 
SYLLABUS  BY  THE  COURT. 

1.  Mutual  Insurance — Fire,  Lightning  and  Tornado — Assess-- 
ment  on  Premium  Notes,  Under  the  act  relating  to  the  or- 
ganization and  control  of  mutual  fire,  lightning  and  tornado 
insurance  companies  (Gen.  Stat  1909,  art.  5,  ch.  55)  the  lia- 
bility of  a  member  to  assessment  on  his  premium  note  extends- 
to  the  following  purposes,  and  no  other:  First,  to  maintain  a 
reserve  fund  equal  to  ten  per  cent  of  all  the  premiiun  notes  in 
force  (Gen.  Stat.  1909,  §4227);  second,  to  pay  losses  which 
may  accrue,  and  defray  expenses  ((ren.  Stat.  1909,  §4216). 

2.  Illegal' Assessment,    An  assessment  of  premium  notes 

not  necessary  to  maintain  the  reserve  fund  at  ten  per  cent  of 
the  premium  notes  in  force  and  not  necessary  to  pay  losses  or 
expenses,  but  levied  merely  for  purposes  to  be  developed  in 
the  future,  is  illegal. 

8.  Same.    A  company  with  $4,000,000  at  risk  held  notes 

to  the  amount  of  $85,463.  It  held  mortgage  loans  to  the 
amount  of  $20,455,  $8546  of  which  constituted  its  reserve  fund. 
It  had  cash  on  hand  in  the  sum  of  $4011.  Its  liabilities  were 
slightly  in  excess  of  $600.  Held,  an  assessment  of  the  pre- 
mium  notes  under  those  conditions  was  illegal. 

4.  Gttaranty  Fund — Assessments.     Section  2  of  chapter 

273  of  the  Laws  of  1905  (Gen.  Stat  1909,  §4241),  authoriz- 
ing mutual  companies  having  certain  qualifications  to  estab- 
lish a  guaranty  fund  and  to  increase  tiie  same  from  time  to 
time,  does  not  permit  the  assessment  of  premium  notes  di- 
rectly for  such  purposes. 
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5.  Contract — By-laws — Signature.     The   assignee   of   a 

policy  holder  who  signed  an  application  agreeing  to  accept  his 
policy  subject  to  the  by-laws  of  the  company,  a  copy  of  which 
application  was  attached  to  the  policy  when  issued,  can  not 
be  heard  to  say  that  the  by-laws  are  not  a  part  of  the  contract, 
although  the  copy  of  the  by-laws  attached  to  the  policy  was 
not  signed  in  accordance  with  section  4226  of  the  General  Stat- 
utes of  1909. 

Appeal  from  Jewell  district  court;  Richard  M. 
PiCKLER,  judge.    Opinion  filed  June  11, 1910.    Modified. 

Hugh  Alexander,  and  S.  H.  Allen,  for  the  appellant. 
Robert  C.  Postlethwaite,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  The  plaintiff  is  the  assignee  of  a  policy- 
issued  by  the  defendant,  a  mutual  fire,  lightning  and 
tornado  insurance  company  organized  under  the  laws 
of  this  state.  Having  suffered  a  loss,  the  plaintiff 
brought  suit  on  the  policy.  The  defense  was  that  he 
had  failed  to  pay  an  assessment  on  the  premium  note 
given  by  his  assignor,  and  consequently  that  he  had  for- 
feited his  right  to  indemnity.  He  replied  that  the 
assessment  was  illegal.  The  statute  (Laws  1885,  ch. 
132,  §  15;  Gen.  Stat.  1909,  §  4221)  authorized  the  com- 
pany  to  adopt  a  by-law  excluding  members  from  the 
benefit  of  their  insurance  while  in  default  in  payment 
of  any  assessment  legally  made.  The  claimed  forfeit- 
ure was  under  a  by-law  framed  in  the  language  of  the 
statute. 

The  premium  note  which  was  assessed  contained  the 
following  stipulation :  "It  is  further  expressly  agreed 
that  this  note  is  liable  only  for  the  losses  and  expenses 
incurred  by  said  company.*'  This  provision  was  in- 
serted to  comply  with  section  4216  of  the  General  Stat- 
utes of  1909  (Laws  1885,  ch.  132,  §  9),  which  reads  as 
follows : 

"In  companies  organized  under  the  provisions  of  this 
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act,  all  notes  taken  by  them  in  consideration  of  pre- 
miums on  their  policies  shall  be  assessable  and  collect- 
able, in  part  or  in  whole,  for  the  purpose  of  paying  any 
loss  or  losses  which  may  accrue,  or  defray  expenses  as 
provided  in  the  charter  and  by-laws  of  the  company, 
and  for  no  other  purpose  whatever." 

The  trial  court  found  that  the  assessment  was  not 
made  to  pay  losses  incurred  or  expenses,  but  for  pur- 
poses to  be  developed  in  the  future,  and  that  such  was 
the  fact  is  not  disputed.  This  being  true,  the  assess- 
ment violated  the  statute  and  violated  the  contract 
embodied  in  the  premium  pote. 

It  is  argued  that  the  directors  of  the  company  were 
authorized  on  business  principles  to  accumulate  a  sur- 
plus of  ready  funds  to  meet  contingencies  in  the  com- 
pany's affairs.  The  legislature  covered  that  subject  by 
section  21  of  chapter  132  of  the  Laws  of  1885  (Gen. 
Stat.  1909,  §  4227),  which  reads  as  follows: 

"A  reserve  fund  equal  to  ten  per  centum  of  all  the 
premium  notes  in  force  shall  be  set  apart  and  main- 
tained out  of  the  cash  receipts  of  the  company.  And 
whenever  the  cash  in  the  hands  of  the  treasurer  of  any 
such  company,  not  included  in  the  reserve  fund,  is  in- 
sufficient to  pay  any  loss  that  may  accrue,  then  such 
deficiency  shall  be  taken  from  the  reserve  fund,  but 
such  reserve  fund  shall  not  be  reduced  below  one-half 
until  an  assessment  shall  be  made  upon  the  premium 
notes  held  by  the  company,  sufficient  to  fully  reimburse 
the  reserve  fund.  And  any  such  diminution  of  the  re- 
serve fund  shall  be  held  to  be  a  liability  to  be  provided 
for  by  assessment  on  the  premium  notes.  Such  part 
■of  the  reserve  fund  of  the  company  as  is  not  needed 
for  immediate  use  of  the  company  shall  be  invested  as 
directed  by  the  directors,  in  such  securities  as  other 
insurance  companies  organized  in  this  state  are  by  law 
authorized  to  make  investments  in." 

Without  this  legislative  authority  assessments  to 
create  a  reserve  fund  would  be  illegal.  The  theory  of 
-organizations  of  this  kind  is  mutual  insurance  at  cost, 
and  not  the  building  up  of  a  financial  institution,  with 
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accumulations  of  capital  and  income  and  profits.  The 
money  remains  in  the  pockets  of  the  members  until 
needed  for  the  purpose  for  which  the  company  exista 
— ^the  payment  of  losses.  It  is  then  called  out  by  as- 
sessments, and  any  deviation  from  this  plan  violate& 
the  principle  upon  which  the  corporation  is  founded. 
In  practice  it  is  found  desirable  to  have  always  on  hand 
a  fund  with  which  to  meet  losses  promptly,  and  so  the 
le^slature  provided  for  a  limited  reserve.  In  the  judg- 
ment of  the  legislature  ten  per  cent  of  the  amount  of 
the  premium  notes  in  force  was  sufficient.  This  provi- 
sion must  be  read,  however,  in  connection  with  the 
positive  prohibition  upon  assessments  for  any  purpose 
whatever  except  to  pay  losses  and  expenses.  When  se 
read  the  liability  of  a  member  to  assessment  on  his. 
premium  note  extends  to  the  following  purposes,  and 
no  other:  First,  to  maintain  the  ten  per  cent  reserve 
fund  unimpaired;  second,  to  pay  losses  which  may 
accrue  and  expenses.  It  is  impossible  to  calculate  with 
accuracy  the  precise  sum  an  assessment  will  produce^, 
and  the  percentage  of  the  assessment  may  be  high 
enough  to  insure  the  collection  of  the  needed  amount.. 
If  a  surplus  result  it  will  not  be  illegal,  if  in  making^ 
the  calculation  the  purpose  of  the  statute  was  adhered 
to.  Beyond  this  the  managers  of  the  company  have 
no  discretion. 

When  the  assessment  in  question  was  made  the  com- 
pany had  been  in  business  many  years,  had  over  $4,- 
000,000  at  risk,  and  held  premium  notes  in  force  to 
the  amount  of  $85,463.  It  held  mortgage  loans  to  the 
amount  of  $20,455,  much  more  than  double  the  statu- 
tory reserve.  Besides  this,  it  had  cash  in  bank  and  in 
the  treasurer's  hands  to  the  amount  of  $4011,  and 
other  assets  of  the  value  of  $150.  Altogether  it  had 
available  for  the  payment  of  losses  and  expenses  ap- 
proximately the  sum  of  $16,000,  almost  enough  for  two^ 
ten  per  cent  assessments,  over  and  above  the  full  re- 
serve required  by  law.    Its  liabilities  were  but  a  trifle 
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•over  $600.     Consequently  the  assessment  can  not  be 
justified. 

In  1905  the  legislature  extended  the  authority  to 
create  a  reserve  by  authorizing  mutual  companies 
which  have  been  in  business  not  less  than  two  years, 
which  have  at  least  $1,000,000  at  risk,  and  which  have 
premium  notes  amounting  to  not  less  than  $25,000,  to 
establish  guaranty  funds.  The  statute  reads  as  fol- 
lows: 

"Any  such  insurance  company  may  create  such  a 
guarantee  fund  by  setting  apart  not  more  than  fifty 
per  cent  of  the  excess  of  its  funds  over  and  above  the 
ten  per  centum  reserve  required  by  law  and  the  amount 
•of  all  current  liabilities  for  losses  and  expenses,  and 
may  increase  such  fund  from  time  to  time  out  of  its 
revenue  over  and  above  such  reserve  and  liabilities, 
and  such  fund  shall  be  invested  in  mortgages  on  real 
estate  worth  at  least  double  the  amount  loaned  thereon, 
or  in  the  bonds  of  any  county,  school  district  or  incor- 
porated city  issued  under  the  laws  of  this  state  at 
their  market  value,  or  in  United  States  or  state  bonds 
at  their  market  value.  The  guarantee  fund  of  mutual 
companies  shall  be  liable  for  the  claims  against  the 
company  only  after  all  other  resources  have  been  ex- 
hausted." (Laws  1905,  ch.  273,  §2;  Gen.  Stat.  1909, 
§  4241.) 

This  statute  must,  of  course,  be  construed  with  those 
to  which  it  is  related.  So  considered,  it  appears  that 
a  guaranty  fund  may  be  created  from  initial  cash  pay- 
ments, from  surplus  money  resulting  from  lawful  as- 
sessments to  maintain  the  reserve  and  to  pay  losses  and 
expenses,  from  interest  on  the  invested  reserve,  and 
perhaps  from  some  other  sources,  all  contributing  to 
produce  an  accumulation  of  funds  in  the  treasury 
which,  at  a  given  time,  may  not  be  necessary  to  re- 
cruit the  reserve  or  pay  losses  or  expenses.  But  no 
authority  is  given  to  levy  a  direct  guaranty  fund  as- 
sessment. If  it  had  been  the  desire  of  the  defendant 
company  to  create  a  guaranty  fund,  it  might  have 
used  for  the  purpose  as  much  as  fifty  per  cent  of  the 
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large  excess  of  funds  it  possessed  above  its  ten  per 
cent  reserve  and  current  liabilities.  It  had  no  right  to 
make  a  special  assessment  for  such  purpose.  But,  if 
the  power  to  do  so  had  existed,  the  finding  of  fact  is 
conclusive  that  the  assessment  in  question  was  not 
levied  to  that  end.  In  no  event,  therefore,  can  the 
company  defend  its  course  under  the  guaranty  fund 
statute. 

Counsel  for  the  defendant  say  that  the  plan  of  in- 
surance outlined  above  is  narrow,  crude  and  archaic 
If  so  the  court  can  not  amend  it.  The  legislature 
adopted  the  scheme  and  the  legislature  must  liberalize, 
perfect  and  modernize  it.  Thus  far  the  legislature  has 
adhered  quite  steadfastly  to  the  notion  of  pure  mutual 
insurance.  For  twenty  years  the  statute  of  1885  re- 
mained altogether  unchanged,  and  the  guaranty  fund 
act  of  1905  departs  but  little  from  the  original  theory. 
Manifestly  the  court  can  not  intervene  and  grant  to 
ambitious  insurance  managers  a  discretion  over  the 
finances  of  their  companies  which  the  legislature  per- 
sistently withholds. 

Section  4226  of  the  General  Statutes  of  1909  (Laws 
1885,  ch.  132,  §  20)  contains  the  following  provision: 

"Every  policy  issued  shall  have  attached  thereto  a 
printed  copy  of  the  note  and  application,  also  a  printed 
copy  of  the  by-laws  and  regulations  of  the  company, 
which  shall  be  signed  by  the  president  and  secretary 
of  the  company  and  the  insured,  and  shall  become  a 
part  of  the  contract  between  the  insurer  and  the  in- 
sured." 

The  copy  of  the  by-laws  attached  to  the  policy  was 
signed  by  the  president  and  secretary  of  the  company, 
but  the  insured  neglected  to  affix  his  signature.  The 
by-laws  contained  the  following  provision: 

"There  shall  not  be  more  than  three  thousand  dollars 
taken  in  one  risk,  and  in  no  case  to  exceed  two-thirds 
of  the  value  of  the  building  insured,  including  the  in- 
surance by  other  companies.  In  case  of  double  insur- 
ance, this  company  will  only  pay  its  ratable  proportion 
of  two-thirds  of  the  value  of  the  property." 
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There  was  concurrent  insurance  on  the  property 
when  it  was  destroyed,  and  such  insurance  had  been 
paid  before  the  present  suit  was  instituted.  The  trial 
court  held  that  the  by-laws  did  not  become  a  part  of 
the  contract  because  they  were  not  signed  as  the  law 
provides,  and  computed  the  amount  of  recovery  accord- 
ingly. The  application  for  insurance  was  duly  signed, 
and  it  contained  an  agreement  to  accept  the  policy  to 
be  issued,  subject  to  the  by-laws  of  the  company.  A 
cc^y  of  the  application  showing  the  signature  thereto 
accompanied  the  policy.  Under  these  circumstances 
neither  the  original  policy  holder  nor  his  assignee  could 
keep  the  policy  and  avoid  the  by-laws. 

The  case  of  Insurance  Co.  v.  Bank  of  Blue  Mound, 
48  Kan.  398,  is  cited  in  support  of  the  trial  court's 
action.  The  opinion  rendered  in  that  case  is  not  en- 
tirely persuasive,  but  the  soundness  of  the  decision 
need  not  be  determined,  since  it  does  not  appear  that 
a  signed  application  agreeing  to  be  bound  by  the  by- 
laws was  taken  and  that  a  copy  of  such  application 
was  attached  to  the  policy. 

Other  claims  of  error  are  unsubstantial.  The  judg- 
ment will  be  modified  by  computing  the  indemnity 
according  to  the  by-laws.  As  modified,  the  judgment  is 
affirmed.    The  costs  are  divided. 
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George  Ray,  Appellee,  v.  The  Kansas  City-Western 
Railway  Company,  Appellant. 

No.  16.678. 
SYLLABUS  BY  THE  COURT. 

Personal  Injuries — Employee  at  Work  upon  a  Railtoay  Track 
— Duty  to  Keep  Lookout,  In  an  action  for  personal  injuries 
received  by  one  of  the  crew  of  an  electric  car  which  had  been 
derailed,  while  he  was  picking  up  the  tools  that  had  been 
used  in  replacing  it,  by  being  struck  by  another  car,  held, 
that  the  evidence  justified  a  recovery  on  the  theory  that  the 
plaintiff  was  injured  while  ^igaged  in  work  requiring  his 
presence  upon  the  track  undar  such  circumstances  that  he  was 
not  under  an  absolute  duty  to  keep  an  outlook,  and  that  the 
motorman  of  the  approaching  car,  in  view  of  what  he  saw, 
could  have  anticipated  that  some  one  might  be  in  a  place  of 
danger  and  ought  to  have  stopped  or  sounded  a  warning. 

Appeal  from  Leavenworth  district  court;  Eli  Niri>- 
LINGER,  judge  pro  tern.  Opinion  filed  June  11,  1910. 
Affirmed. 

WiUiam  Warner,  O.  H.  Dean,  W.  D.  McLeod,  H.  C. 
Timmonds,  and  H.  M.  Langworthy,  for  the  appellant. 
John  T.  0'Keefe^  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Kansas  City-Western  Railway  Com- 
pany appeals  from  a  judgment  rendered  against  it  in 
favor  of  George  Ray  on  account  of  a  personal  injury 
received  while  in  its  employ.  It  maintains  tiiat  the  evi- 
dence had  no  tendency  to  show  negligence  on  its  part, 
but  on  the  other  hand  conclusively  established  that  the 
accident  was  occasioned  by  the  plaintiff's  own  want  of 
due  care. 

Two  empty  electric  cars  were  being  taken  from  Leav- 
enworth to  Kansas  City.  Ray  was  helping  run  the  sec- 
ond car,  upon  which  were  tools  for  rerailing  cars  in  case 
of  accident,  consisting  of  jacks,  crowbars,  and  pieces  of 
board.    The  first  car  jumped  the  track  between  sta- 
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tions.  The  two  crews,  by  the  aid  of  the  tools  referred 
to,  placed  it  back  upon  the  rails,  and  it  was  run  a  short 
distance  ahead.  The  second  car  was  then  brought  up, 
and  it  also  was  derailed  at  the  same  point.  Under  the 
direction  of  the  roadmaster,  who  had  been  upon  the 
other  car,  it  was  replaced,  moved  forward  a  distance  of 
ten  or  twenty  feet,  and  stopped  long  enough  to  allow  the 
tools  tO)  be  loaded  into  the  rear  vestibule.  While  Ray 
was  picking  up  one  of  the  pieces  of  board  which  had 
been  used  in  the  work  and  left  lying  on  the  track  he 
was  run  into  by  a  regular  passenger  car,  and  received 
the  injury  complained  of. 

The  plaintiff  claims  that  he  was  injured  while  in  the 
performance  of  a  duty  requiring  his  presence  upon  the 
track;  that  therefore  he  was  not  under  a  positive  re- 
quirement to  keep  a  lookout  for  an  approaching  car, 
but  that  it  was  the  company's  business  to  protect  him, 
either  by  stopping  such  a  car  or  by  warning  him  of  its 
approach,  and  that  the  omission  to  do  so  was  actionable 
negligence. 

The  defendant  insists  that  at  the  time  of  the  injury 
the  work  upon  the  track  had  ceased,  and  that  the  plain- 
tiff voluntarily  and  carelessly  stepped  upon  the  track  in 
front  of  the  approaching  car  when  it  was  so  near  that 
no  effort  of  any  other  employee  could  have  saved  him, 
and  therefore  that  his  injury  was  the  result  of  his  own 
negligence. 

An  employee  had  been  sent  back  about  seventy  feet 
to  flag  the  third  car,  the  motorman  of  which  testified 
that  while  about  250  feet  away  he  saw  the  signal,  and 
also  the  plaintiff  standing  beside  the  track  near  the  sec- 
ond car;  that  he  supposed  he  was  flagged  merely  to 
prevent  his  running  into  the  car;  and  that  it  did  not 
occur  to  him  that  there  was  any  other  danger  until  Ray 
suddenly  stepped  upon  the  track  ten  or  fifteen  feet 
ahead  of  him,  too  late  for  the  car  to  be  stopped  or  for 
a  bell  or  whistle  to  be  sounded. 

Although  the  testimony  was  conflicting  we  think 
45— 82  KAN. 
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there  was  some  evidence  to  support  the  view  that  the 
picking  up  of  the  board  was  a  part  of  the  operation  of 
collecting  the  tools  and  clearing  the  track;  that  the 
plaintiff  was  coni^equently  injured  while  performing  a 
duty  which  required  him  to  be  upon  the  track,  and  was 
therefore  relieved  from  the  absolute  duty  of  keeping  a 
lookout,  being  required  only  to  exercise  reasonable  care 
in  view  of  all  the  circumstances;  that  the  motorman,  on 
seeing  the  car  standing  still  ahead  of  him,  with  the 
plaintiff  near  it,  should  have  inferred  that  the  fla^^nan's 
signal  was  intended  in  part  at  least  for  the  protection  of 
any  of  its  crew  who  might  be  at  work  about  it,  and  that 
by  failing  to  stop  or  sound  a  warning  he  negligently 
caused  the  accident. 

Complaint  is  made  in  detail  regarding  the  charge  to 
the  jury.  Some  of  the  instructions  given  lacked  accu- 
racy of  expression,  and  some  of  those  refused  might 
well  have  been  given,  but  upon  the  whole  the  respective 
duties  of  the  parties  were  fairly  defined,  and  it  does  not 
appear  that  any  substantial  injustice  was  done  to  the 
defendant.    In  the  appellant's  brief  it  is  said : 

"The  motorman  had  no  notice  or  knowledge  that  any 
duty  would  require  the  plaintiff  to  be  working  at  that 
point,  and  he  (the  plaintiff)  must,  from  the  nature  of 
the  work  he  was  doing,  have  known  this  and  assumed 
the  risk  accordingly.  Such  being  the  case,  the  motor- 
man  had  the  right  to  assume  that  the  plaintiff  would 
observe  reasonable  precaution  for  his  own  safety  and 
avoid  the  on-coming  car,  and  the  failure  to  sound  a 
warning  was  not  negligence." 

The  motorman  knew  that  the  car  ahead  of  him  had 
stopped  at  an  unusual  place,  for  some  purpose  that  was 
not  apparent.  The  jury  were  justified  in  regarding  this 
as  notice  to  him  that  its  crew  might  be  upon  the  track 
near  it,  engaged  in  work  requiring  their  whole  atten- 
tion and  preventing  liieir  keeping  constantly  on  guard 
against  another  car.  The  instructions  with  regard  to 
speed,  outlook  and  warning  must  be  considered  in  the 
light  of  this  situation,  which  distinguishes  this  case 
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from  those  in  which  trackmen  have  been  injured 
through  their  failure  to  watch  for  a  train  the  approach 
of  which  was  to  have  been  expected. 

The  petition  alleges  negligence  of  the  defendant  in 
failing  to  post  a  flagman.  The  evidence  as  a  whole 
showed  quite  clearly  that  one  was  sent  out;  yet,  as 
there  was  some  slight  testimony  to  the  contrary,  it  was 
not  error  to  submit  the  question  to  the  jury.  The  pre- 
cise issue  in  this  regard  presented  by  the  pleadings  was 
somewhat  broadened  in  the  instructions,  but  not  suffi- 
ciently so  to  constitute  error. 

Cross-examination  of  the  plaintiff  upon  a  matter 
affecting  his  credibility  was  restricted,  but  went  far 
enough  to  advise  the  jury  of  the  substantial  facts  in- 
volved. 

The  jury  found  specially  that  the  plaintiff  could  have 
seen  the  car  if  he  had  looked,  and  that  the  motorman 
could  not  have  stopped  it  after  seeing  him  upon  the 
track  in  time  to  avoid  the  accident.  But  the  general 
verdict  implies  findings  that  the  plaintiff's  situation 
was  such  that  he  was  under  no  absolute  duty  to  keep 
a  lookout,  that  he  used  diligence  adapted  to  the  situar 
tion,  and  that  the  motorman  should  have  anticipated 
that  he  might  get  upon  the  track. 

The  judgment  is  affirmed. 
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Daniel  Mosier,  Appellant,  v.  The  Board  op  County 
Commissioners  op  the  County  op  Butler,  Ap- 
pellee. 

No.  16.677. 
SYLLABUS  BY  THE  COURT. 

Notice — Defective  Bridge — Chairman  of  County  Board — Injury 
to  a  Traveler.  The  plaintiff  brought  an  action  against  a 
county  to  recover  for  injuries  occasioned  by  a  defective 
bridge.  Held,  that  the  evidence  showing  knowledge  of  the 
chairman  of  the  board  of  county  commissioners  of  the  de- 
fective condition  of  the  bridge  was  sufficient  as  against  a 
demurrer. 

Appeal  from  Butler  district  court;  Granville  P, 
Airman,  judge.  Opinion  filed  June  11,  1910.  Re- 
versed. 

George  J.  Benson,  and  T.  A.  Kramer,  for  the  appel- 
lant. 

K.  M.  Geddes,  county  attorney,  and  C.  A.  Leland, 
for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  sued  to  recover  for  injuries 
caused  by  a  defective  bridge.  The  court  sustained  a 
demurrer  to  his  evidence,  and  this  is  the  error  com- 
plained of. 

It  was  a  county  bridge,  and  consisted  of  two  steel 
spans  across  the  Whitewater  river,  with  a  thirty-foot 
approach  on  the  east  which  was  built  entirely  of  wood, 
with  guard  rails  on  either  side.  The  plaintiff,  accom- 
panied by  his  two  daughters,  was  driving  over  the 
bridge  in  a  buggy  drawn  by  one  horse.  It  was  in  the 
evening,  after  dark;  they  had  crossed  the  bridge 
proper,  and  were  on  the  approach,  when  the  horse 
took  fright  at  a  pile  of  stone  at  the  side  of  the  high- 
way and  backed  some  distance  against  one  of  the  guard 
rails.    The  railing  was  defective;  it  gave  way,  with 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  709 

Mosier  v.  Butler  County. 

the  result  that  the  vehicle,  with  its  occupants,  was 
thrown  to  the  ground,  a  distance  of  about  twenty 
feet,  and  the  plaintiff  received  injuries. 

The  defendant  seeks  to  sustain  the  court's  ruling 
upon  the  ground  that  the  approach  where  the  accident 
occurred  was  no  part  of  the  bridge.  There  is  nothing 
substantial  in  this.  Obviously  the  wooden  approach 
was  as  much  a  part  of  the  bridge  as  the  steel  structure. 
It  appears  from  the  evidence  that  if  there  had  been  no 
approach  the  bridge  would  have  stood  at  this  point 
twenty  f«et  above  the  ground,  so  that,  without  the 
approach,  the  bridge  would  have  been  useless. 

There. is  a  further  contention  that  the  defective  con- 
dition of  the  bridge  was  not  the  proximate  cause  of 
the  injury,  for  the  reason  that  the  horse  was  fright- 
ened at  the  pile  of  stone  in  the  highway.  In  support 
of  this  the  defendant  relies  upon  the  well-known  prin- 
ciple that  if  two  distinct  causes  are  successive  and  un- 
related in  their  operation  one  of  them  must  be  the 
proximate  and  the  other  the  remote  cause.  But  the 
principle  has  no  application  here,  because  it  is  obvious 
that  the  two  causes  were  related  in  their  operation. 
Notwithstanding  the  frightening  of  the  horse,  the  in- 
jury would  not  have  resulted  if  the  guard  rail  had  not 
been  defective.  One  reason  why  guard  rails  were 
necessary  was  the  liability  that  horses  might  be  fright- 
ened while  on  this  part  of  the  bridge,  resulting  in  just 
such  accidents. 

The  principal  contention  is  that  the  plaintiff  failed 
to  prove  notice  to  the  chairman  of  the  board  of  county 
commissioners  of  the  defect  in  the  bridge.  The  stat- 
ute requires  that  before  the  county  can  be  held  liable 
in  cases  of  this  character  the  chairman  of  the  board 
of  county  commissioners  must  have  had  notice  of  the 
defects  at  least  five  days  prior  to  the  time  the  injury 
was  sustained.  (Laws  1887,  ch.  237,  §  1 ;  Gen.  Stat. 
1909,  §  658.)  This  seems  to  be  the  ground  upon  which 
the  court  sustained  the  demurrer.    The  plaintiff's  testi- 
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mony,  however,  showed  that  the  guard  rails  on  the 
bridge  had  been  in  a  defective  condition  for  several 
months,  and  that  about  three  weeks  before  the  acci- 
dent the  county  commissioners  went  to  the  brid£^  for 
the  purpose  of  examining  it,  with  a  view  of  ordering 
some  parts  of  it  repaired,  and  that  shortly  afterward 
repairs  were  commenced  on  the  abutments  supporting 
the  main  structure  of  the  bridge.  A  witness  who  was 
present  at  the  time  testified  that  he  saw  the  three 
commissioners  examine  the  guard  rails ;  that  he  heard 
Mr.  Anderson,  the  chairman,  make  the  remark  that 
they  were  in  bad  repair;  and  that  some  of  the  com- 
missioners took  hold  of  the  guard  rails  and  examined 
them  as  they  went  along.  Mr.  Anderson,  the  chair- 
man, testified  that  while  examining  the  bridge  he  no- 
ticed the  guard  rails  on  the  south  side  along  their  en- 
tire length,  and  noticed  that  they  were  a  little  shi^, 
but  did  not  pay  much  attention  to  them;  that  after 
driving  across  the  bridge  once  they  walked  back  and 
examined  it  again.  He  was  then  asked  this  question : 
"Now,  from  what  you  observed  from  the  banisters 
there,  and  from  shaking  them,  did  you  think  they 
were  substantial  and  safe?"  He  answered:  "Well, 
no,  sir;  they  were  not" 

It  is  not  necessary  for  the  plaintiff  to  show  that  the 
chairman  had  knowledge  of  the  defective  condition  of 
the  railing  at  the  exact  spot  where  it  gave  way.  If  he 
had  knowledge  of  the  condition  of  the  guard  rails,  and 
that  they  were  unsafe,  as  he  testified,  he  had  notice 
within  the  meaning  of  the  statute.  While  it  has  been 
held  that  the  notice  required  is  actual  and  not  con- 
structive {Erie  Township  v.  B earner,  71  Kjm.  182),  it 
has  also  been  held  that  actual  knowledge  of  the  defect 
is  the  same  as  actual  notice  {Madiaoii  Township  v. 
Scott,  9  Kan.  App.  871).  In  this  case  there  was  ample 
evidence  to  support  a  finding  that  the  chairman  had 
actual  notice  that  the  guard  rails  were  defective,  and 
it  was  certainly  sufficient  as  against  a  demurrer. 
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The  demurrrer  to  the  evidence  should  have  been 
overruled,  and  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial. 


Riley  Lake,  Appellee,  v.  A.  J.  Hargis,  Appellant. 

No.  16»678. 
SYLLABUS  BY  THE  COURT. 

Damages — Action  an  Replevin  Bond — Loaa  of  Time — Attorney's 
Feee — Expenses.  In  a  replevin  action  before  a  justice  of 
the  peace  the  plaintiff  g^ve  the  ordinary  bond  at  the  com- 
moicemait  of  the  action.  The  defendant  gave  a  redelivery 
bond,  and  retained  possessicm  of  the  property  rcq^levined. 
Upon  the  trial  the  defendant  was  adjudged  to  be  the  owner 
and  ^ititled  to  the  possession  of  the  pr(^»erty.  No  appeal  was 
taken.  The  jndgmoit  became  &ial,  and  the  plaintiff  paid  the 
costs.  Afterward  the  defendant  eommoiced  an  action  for 
damages,  upon  the  bond  given  by  the  plaintiff,  in  which  he 
claimed  damages  for  loss  of  time,  attorney's  fees  and  expenses 
incurred  in  making  his  defense.  Held,  that  in  the  absence  of 
malice,  want  of  probaUe  cause  or  bad  faith  on  the  part  of 
the  plaintiff,  damages  of  this  nature  ban  not  be  recovered 
upon  the  replevin  bond. 

Appeal  from  Barber  district  court ;  Preston  B.  Gil- 
LETT,  judsre.    Opinion  filed  June  11,  1910.    Reversed. 

G.  M.  Martin,  for  the  appellant. 
Seward  L  Field,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  This  is  an  action  upon  an  ordinary  re- 
plevin bond,  given  at  the  commencement  of  an  action  of 
replevin  before  a  justice  of  the  peace.  Riley  Lake  had 
in  his  possession  a  hog  which  A.  J.  Hargis  claimed  to 
own.  Lake  refused  to  surrender  the  hog  and  Hargis 
comm^iced  an  action  of  replevin  before  a  justice  of  the 
peace  to  recover  possession  of  it.    Lake  gave  a  redeliv- 
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ery  bond  and  retained  possession  of  the  animal.    The 
trial  was  had  before  a  jury  and  the  verdict  was  in  favor 
of  Lake,  who  was  adjudged  to  be  the  owner  and  entitled  . 
to  the  possession  of  the  hog.    No  appeal  was  taken  and 
the  judgment  became  final.    Hargis  paid  the  costs. 

Afterward  Lake  commenced  this  action  upon  the 
bond  given  by  Hargis  at  the  commencement  of  the 
replevin  action,  to  recover  damages  for  loss  of  time, 
attorney's  fees  and  expenses  incurred  in  and  about  that 
action.  The  petition  recited  the  facts  concerning  the 
commencement  of  the  replevin  action,  including  the 
bond  given  by  Hargis.    The  bond  reads: 

"replevin  bond. 
"State  op  Kansas,  Barber  County,  ss. 

"Whereas,  A.  J.  Hargis  has  this  8th  day  of  June, 
1908,  commenced  an  action  against  Riley  Lake  before 
the  undersigned  justice  of  the  peace  of  Lake  City  town- 
ship, in  said  county,  for  the  recovery  of  divers  goods 
and  chattels,  all  of  the  aggregate  value  of  twelve  dol- 
lars ;  now,  we,  the  undersigned  residents  of  said  county, 
bind  ourselves  to  the  defendant  in  the  sum  of  twenty- 
four  dollars  that  said  plaintiff  shall  duly  prosecute  the 
above-entitled  action  and  pay  all  costs  and  damages 
that  may  be  awarded  against  him,  and  if  a  return  of  the 
property  therein  delivered  to  him  be  adjudged  that  he 
will  deliver  the  same  to  said  defendant. 

H.  S.  Miller. 
Dave  Freemyer. 

"Approved  by  me  this  8th  day  of  June,  1908. 

S.  G.  Stewart,  J.  P." 

Upon  these  facts  the  plaintiff's  statement  of  damages 
in  the  petition  is  as  follows: 

"This  plaintiff  states  that  he  has  been  damaged  by 
said  defendant  by  reason  of  said  action  in  the  loss  of 
time  in  attending  upon  said  case,  and  in  expenses  of 
himself  and  attorney  and  attorney's  fees  in  the  sum 
of  $75. 

"Wherefore  he  prays  judgment  against  the  defendant 
in  the  sum  of  $125,  and  for  costs  of  this  action." 

To  this  petition  a  demurrer  was  filed  by  the  defend- 
ant, upon  the  ground  that  it  did  not  state  facts  suffi- 
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cient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled.  The  defendant  then  filed  an  answer 
consisting  of  (1)  a  general  denial,  and  (2)  an  admis- 
sion that  he  commenced  the  action  of  replevin  before 
the  justice  of  the  peace  and  gave  the  bond  as  alleged 
in  the  petition.  He  further  alleged  in  substance  that 
the  action  was  commenced  in  good  faith  and  after  a 
full  and  fair  consultation  with  an  attorney,  who  ad- 
vised the  action;  that  he  conscientiously  believed  he 
was  the  owner  of  the  hog  and  entitled  to  its  immediate 
possession;  and  that  after  his  defeat  in  court  he  fully 
paid  the  judgment  entered  upon  the  verdict. 

To  this  answer  the  plaintiff  filed  a  demurrer,  on  the 
ground  that  it  did  not  state  any  defense  to  the  petition. 
The  demurrer  was  sustained,  except  as  to  the  general 
denial.  The  case  proceeded  to  trial  to  the  court,  with- 
out a  jury.  It  was  agreed  that  the  amount  of  dam- 
ages claimed  by  the  plaintiff  was  reasonable  if  he  was 
entitled  to  recover  anything.  Thereafter  the  court 
filed  conclusions  of  fact  and  law.  After  reciting  the 
facts  as  above  stated,  the  court  announced  the  follow^ 
ing  conclusions  of  law : 

"The  court  finds  as  a  matter  of  law  that  a  bond  in 
replevin,  such  as  the  one  sued  on  in  this  action,  con- 
templates a  liability  of  principal  and  surety  thereon 
for  the  attorney's  fees  in  defending  a  replevin  action, 
such  as  the  case  prosecuted  before  the  justice  of  the 
peace,  as  herein  found,  together  with  the  expenses  and 
loss  of  time  in  such  defense,  and  that  in  this  case  the 
plaintiff,  Riley  Lake,  is  entitled  to  recover  the  sum  of 
$125  as  his  attorney  fees,  expenses  and  loss  of  time  in 
defending  said  replevin  suit  before  said  justice  of  the 
peace. 

"To  all  of  which  findings  of  fact  and  conclusions  of 
law  the  defendant,  A.  J.  Hargis,  excepted  and  excepts. 

"It  is  therefore  considered,  ordered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover  of  and 
from  the  defendant,  A.  J.  Hargis,  the  sum  of  $125, 
and  that  said  judgment  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  this  date,  and  that  the  plain^ 
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tiff  also  recover  the  costs  of  this  action,  taxed  at  $31.60. 
In  accordance  herewith  let  execution  issue." 

This  was  erroneous.  A  replevin  bond  given  at  the 
commencement  of  the  action  states  the  conditions 
under  which  it  is  given  and  the  measure  of  the  in- 
denmity  which  the  defendant  may  receive  thereunder. 
One  of  the  stipulations  in  the  bond,  and  the  one  upon 
which  the  plaintiff  in  this  action  relies,  reads:  "And 
pay  all  costs  and  damages  that  may  be  awarded  against 
him."  No  liability  could  accrue  upon  this  clause  of  the 
bond  until  a  breach  thereof  occurred.  None  is  alleged. 
It  is  not  claimed  that  any  judgment  for  costs  or  dam- 
ages was  awarded  against  Hargis  which  he  fafled  to 
pay.  On  the  contrary  it  is  conceded  that  he  paid  the 
judgment  in  full.  The. word  "damages,"  as  used  in 
this  bond,  refers  to  damages  which  may  be  occasioned 
to  the  defendant  by  the  detention  of  the  property  re- 
plevined  and  its  loss  if  not  returned  when  a  return  is 
adjudged.  It  does  not  embrace  damages  of  a  general 
nature,  such  as  may  be  recovered  in  an  action  brought 
upon  a  bond  given  to  obtain  a  writ  of  attachment  or 
injunction  under  sections  192  and  242  of  the  civil  code. 
(Gen.  Stat.  1901,  §§4626,  4689;  Code  1909,  §§192, 
254.)  In  such  cases  the  bond  provides  for  and  secures 
"all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  if  the  order  be  wrongfully  obtained." 
(Civ.  Code,  §  192.)  A  replevin  bond  is  not  intended  to 
give  such  indemnity,  but  replevin  in  this  respect  is  like 
any  other  civil  action;  and  where  it  is  commenced  in 
good  faith,  and  without  malice  or  want  of  probable 
cause,  payment  of  the  judgment  will  extinguish  fur- 
ther liability.  (Deere  v.  Spatz,  78  Kan.  786 ;  Myers  v. 
Shertzer,  ante,  p.  275,  278;  Cobbey,  Law  of  Repl. 
§§925,  975,  976;  Bank  v.  Morse,  60  Kan.  526;  Wm- 
stead,  Sheriff,  v.  Hvlme,  32  Kan.  568.) 

In  an  action  on  a  bond  no  recovery  can  be  had  for  a 
sum  greater  than  the  bond  was  given  to  secure;  in  this 
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case,  $24.  (34  Cyc  1582;  24  A.  &  E.  Encycl.  of  L. 
534.) 

The  case  was  tried  upon  a  wrong  theory.  It  seems 
to  have  been  assumed  that  an  action  on  a  bond  in  re- 
plevin is  controlled  by  the  same  rule  as  that  which  ob- 
tains in  actions  upon  bonds  in  attachment  and  for 
injunction  where  the  writ  has  been  wrongfully  ob- 
tained. We  do  not  concur  in  this  view.  This  theory 
of  the  case,  which  we  think  erroneous,  naturally  led 
the  court  to  a  wrong  view  of  the  action  generally,  and 
«n  erroneous  judgment  naturally  followed. 

The  judgment  is  reversed. 


ItfARY  J.  Bakir,  Appellant,  v.  Mary  Kelley  Lane 

et  al,  AppeUees. 

No.  16,179. 
SYLLABUS  BT  THE  COUBT. 

1.  Tax  Deed — Grantee  Dead  When  Qted  Was  Executed — Action 
by  Heir  of  Grantee  to  Quiet  Title  and  Enjoin  Defendants  in 
Possession,  A  party  whose  only  title  to  land  is  under  a  tax 
deed  made  to  a  ^antee  who  was  dead  when  it  was  executed, 
which  was  delivered  to  such  party  as  the  heir  of  the  deceased 
person,  who  caused  the  deed  to  be  recorded  and  paid  the  taxes 
on  the  land,  but  who  never  took  actual  possession,  can  not 
maintain  an  action  to  quiet  title  or  for  an  injunction  against 
one  who  holds  under  the  government  title  and  who  is  in  actual 
possession  of  the  land. 

"2.  Words  and  PmiASES — "His  Heirs  and  Assigns" — Void  Tax 
Deed,  The  words  '^is  heirs  and  assigns,'^  following  the.  name 
of  the  deceased  person  so  designated  as  grantee  in  the  deed, 
did  not  operate  to  vest  title  in  such  heir,  and  the  deed  is  void 
as  a  conveyance. 

^.  Reformation  op  Instruments — Tax  Deed — Substitution  of 
Plaintiff  as  Grantee — Application  for  a  Second  Deed,  A  per- 
son who,  as  heir  of  the  deceased  owner  of  a  tax-sale  certifi- 
cate, took  out  a  tax  deed  thereon,  wherein  the  name  of  the 
deceased  person  was  inserted  as  grantee,  can  not  maintain  an 
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equitable  action  to  have  the  deed  reformed  by  a  decree  substi^ 
tuting  her  own  name  as  grantee  therein.  She  might,  upon  due 
application  to  the  county  clerk,  have  obtained  a  deed  made  to 
herself  as  grantee,  notwithstanding  the  issuance  of  the  for- 
mer instrument. 

Appeal  from  Seward  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

A.  L.  Billings,  for  the  appellant. 

Thomas  A.  Scales,  and  Albert  Watkins,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  is  an  action  to  reform  a  tax  deed, 
to  quiet  title  under  it,  and  for  an  injunction  to  restrain 
the  defendants  from  entering  or  trespassing  upon  the- 
land  or  injuring  it.  A  demurrer  to  the  petition  was 
sustained,  and.  the  plaintiff  appeals. 

The  petition  shows  that  defendant  Mary  Kelley  Lane 
is  the  owner  in  fee  simlMe  of  the  land  in  question,  unless 
her  title  has  been  devested  by  a  tax  deed  under  which 
the  plaintiff,  Mary  H.  Baker,  claims  to  own  it. 

The  title  to  this  land  became  vested  in  Mary  Kelley 
Lane  in  the  year  1888.  It  was  then  vacant  and  unoccu- 
pied, and  so  remained  until  April  10,  1908,  when  pos- 
session was  taken  by  the  defendants,  Who  still  hold  it. 
The  taxes  of  1889  due  upon  this  land  were  delinquent, 
and  it  was  sold  at  the  tax  sale  of  1890  and  a  certificate 
was  issued  thereon,  which  was  afterward  assigned  to 
J.  W.  Baker,  the  plaintiff's  husband  at  that  time,  but 
who  died  on  April  3,  1892.  On  March  7,  1894,  the 
plaintiff,  now  the  sole  surviving  heir  of  the  decedent, 
presented  the  tax  certificate  to  the  county  clerk  and  re- 
quested that  a  tax  deed  be  made  to  J.  W.  Baker,  which 
was  accordingly  done,  and  the  deed  was  delivered  ta 
her.    This  tax  deed  purports  to  convey  the  land  to  "J.  H.. 
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Baker,  his  heirs  and  assigns,"  but  the  initial  "H**  was 
inserted  by  a  clerical  error,  instead  of  the  initial  "W," 
as  directed.  It  is  dated  March  7,  1894,  and  was  re- 
corded that  day.  On  the  same  date  the  plaintiff  re- 
deemed the  land  from  a  tax  sale  made  in  1891,  and  paid 
all  taxes  to  and  including  the  taxes  of  1893. 

In  April,  1908,  finding  that  the  defendants,  Mary 
Kelley  Lane  and  H.  W.  Lane,  her  husband,  had  entered 
upon  the  land,  erected  a  small  house,  and  broken  out 
about  five  acres,  the  plaintiff  caused  a  notice  to  be  given 
to  them  that  they  were  considered  as  trespassers,  and 
that  an  action  to  quiet  title  and  for  an  injunction  would 
be  commenced  against  them.  Before  this  notice  was 
given  the  defendants  had  offered  to  pay  the  tax  lien, 
which  was  refused. 

The  petition  is  very  voluminous.  Exhibits  are  at- 
tached containing  correspondence  of  the  defendants 
with  the  county  clerk  and  the  county  treasurer,  and  be- 
tween the  parties.  It  contains  an  allegation  that  the 
plaintiff  took  possession  under  the  tax  deed  upon  its 
delivery,  but  as  it  is  also  alleged  that  the  land  was  va- 
cant and  unoccupied  until  the  defendants'  entry,  and  as 
this  fact  is  also  stated  in  the  exhibits,  it  is  understood 
that  the  possession  referred  to  in  the  petition  is  con- 
structive only;  and  this  is  the  claim  as  stated  in  the 
plaintiff's  brief.  The  entry  of  the  defendants  is  char- 
acterized as  wrongful  and  a  trespass,  made  to  harass, 
annoy  and  extort  money,  but  these  and  other  like 
charges  add  nothing  to  the  legal  effect  of  the  facts 
pleaded,  the  substance  of  which  is  given  above.  The 
case  presented,  then,  is  that  of  one  party  in  possession 
of  land  claiming  title  thereto  in  fee  simple,  and  another 
party  out  of  possession  asserting  a  superior  title  and 
right  of  possession  under  a  tax  deed. 

The  plaintiff  contends  as  a  matter  of  law  that  the  tax 
deed  to  Baker  and  his  heirs  and  assigns  vested  the  title 
in  Baker's  heirs,  and  cites  Rynearson  v.  Conn,  77  Kan. 
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160.  The  cases  are  easily  distmguisfaable.  There  the 
deed  was  to  "the  heirs  of  D.  C.  R3mearson,  deceased" — 
a  designation  sufficiently  defmite  to  pass  the  title  to 
whoever  were  in  fact  such  heirs.  Here  the  deed  was  to 
"J.  H.  Baker,  his  heirs  and  assigns."  The  words  "heirs 
and  assigns"  are  found  in  the  statutory  form  of  a  tax 
deed;  and  the  word  "heirs"  is  usual  in  other  convey- 
ances, although  not  necessary  under  our  statute,  and 
implies  a  title  in  fee  simple  in  the  grantee  named,  which 
may  descend  to  his  heirs.  A  deed  to  a  person  not  liv- 
ing and  his  heirs  is  void,  there  being  no  person  to  take 
under  it.  (1  Jones,  Law  Real  Prop.  Convey.  §228; 
3  Wash.  Real  Prop.,  6th  ed.,  §  2121 ;  1  Dev.  Deeds,  2d 
ed.,  §  123;  Hunter  v.  Watson,  12  Cal.  368;  Miller  v. 
Chittenden  et  al,  2  Iowa,  315 ;  NecU  v.  Nelson,  117  N.  C, 
393.)  TTie  argument  is  made  that  the  words  "J.  H, 
Baker,  his  heirs  and  assigns,"  are  equivalent  to  "J.  H. 
Baker's  heirs,"  but  this  construction  is  unwarranted,  as 
it  omits  the  grantee  expressly  named. 

The  plaintiff,  having  failed  to  prove  title  in  herself, 
can  not  maintain  her  action  to  quiet  title  or  for  an  in- 
junction against  the  defendants,  who  were  in  actual 
possession  when  the  suit  was  begun.  Other  objections 
urged  against  granting  that  relief  need  not  be  dis- 
cussed. 

The  cause  of  action  to  reform  the  tax  deed  can  not  be 
maintained.  A  party  desiring  to  obtain  affirmative  re- 
lief in  court,  based  upon  tax  proceedings,  should  pursue 
such  proceedings  before  the  proper  officers  to  a  conclu- 
sion, which  will  give  at  least  a  prima  fa^de  right  to  the 
relief  sought.  The  holder  of  the  tax  certificate  had  a 
right  to  a  tax  deed  made  to  the  proper  grantee,  and  a 
proper  deed  could  have  been  obtained  by  application  to 
the  county  clerk,  notwithstanding  the  previous  execu- 
tion of  a  void  or  imperfect  one.  {CKppinger  v.  Ttdler, 
10  Kan.  377 ;  Young  v.  Gibson,  80  Kan.  264 ;  Douglass 
V.  Nuzum,  16  Kan.  515 ;  see,  also,  A.  T.  &  S.  F.  Rid.  Co. 
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V,  Comm'rs  of  Jefferson  Co.,  12  Kan.  127.)  No  good 
reason  is  shown  why  the  court  should  exercise  its  chan- 
cery powers  to  accomplish  for  the  plaintiflF  what  might 
have  been  obtained  long  ago  by  an  application  to  the 
county  clerk.  Whether  the  period  in  which  the  right  to 
obtain  such  a  deed  or  to  enforce  rights  under  it  haa 
elapsed  is  not  decided,  as  the  record  does  not  present 
that  question  and  it  has  not  be^i  discussed. 

The  plaintiff  by  this  equitable  action  seeks  to  accom- 
plish the  substantial  purpose  of  an  action  in  ejectment. 
The  petition  and  exhibits  show  that  the  defendants  are 
in  possession  of  the  land,  and  if  they  should  be  re- 
strained, as  the  plaintiff  prays,  they  would,  to  that  ex- 
tent at  least,  be  ousted  from  the  possession  which  they 
have  taken  peaceably,  under  a  title  which  is  perfect 
unless  overthrown  by  the  tax  deed.  In  this  situation^ 
even  if  the  deed  were  reformed  or  had  been  made  in 
the  first  instance  to  the  proper  grantee,  an  action  to 
recover  possession  would  have  been  the  appropriate 
proceeding.    (Atkinson  v.  Crowe,  80  Kan.  161.) 

In  the  assignment  of  the  tax  certificate  to  J.  W.  Baker 
the  initial  "H"  was  by  mistake  inserted  instead  of  "W," 
and  following  this  mistake  the  county  clerk  used  the 
same  initial  in  writing  the  name  of  the  grantee  in  the 
tax  deed;  but  this  is  unimportant,  and  is  so  treated  in 
the  briefs,  as  it  appears  that  it  was  intended  to  make 
both  the  assignment  and  the  deed  to  J.  W.  Baker,  and 
both  should  be  considered  as  so  written. 

The  judgment  is  affirmed. 
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A.  Matheney,  Appellee,  v.  The  City  op  El  Dorado, 

Appellant. 

No.  16,680. 
SYLLABUS  BY  THE  COURT. 

1.  Accord  and  Satisfaction — Requisites,  To  constitute  an  ac- 
cord and  satisfaction,  the  agreement  that  a  smaller  sum  shall 
be  accepted  in  discharge  of  a  larger  one  originally  claimed 
must  have  been  entered  into  by  the  parties  understandingly 
and  with  unity  of  purpose. 

2.  Proof — Authority   of  Person  Accepting   Tender,     A 

contractor  undertook  to  build  a  bridge  for  a  city  and  arranged 
with  a  banker  to  furnish  the  money  necessary  to  carry  on 
the  work,  and  he  gave  the  banker  a  writing  to  the  effect  that 
all  warrants  for  the  construction  of  the  bridge  should  be 
issued  to  and  cashed  by  the  banker.  A  dispute  arose  betweai 
the  city  and  the  contractor  as  to  the  amount  due  for  certain 
extra  work  done  on  the  bridge.  Later  an  allowance  was  made 
by  the  city  in  full  payment  of  the  work,  which  the  con- 
tractor refused  to  accept.  He  then  informed  the  banker  that 
the  allowance  must  not  be  accepted.  A  warrant  was  drawn 
by  the  city  for  the  allowance  and  placed  in  the  bank,  where 
the  funds  of  the  city  were  kept,  in  the  custody  of  the  son  of 
the  banker,  who  was  deputy  city  treasurer.  Some  time  after- 
ward the  banker,  without  other  authority  than  the  writing 
mentioned,  drew  the  money  on  the  warrant,  but  neither  the 
contractor  nor  the  mayor  and  council  of  the  city  had  any 
knowledge  that  the  warrant  had  been  cashed  until  long  after 
this  action  to  recover  the  amount  of  the  claim  had  been 
brought.  Held,  that  the  banker  had  no  authority  to  make 
settlements  for  the  contractor,  and  that  the  drawing  of  the 
money  on  the  warrant  did  not  operate  as  an  accord  and  satis- 
faction of  the  original  claim  nor  preclude  the  contractor  from 
recovering  the  entire  debt. 

3.  Municipal  Corporations — Authority  of  Agent — Rati/icaHon 
— Estoppel.  The  city  having  appointed  a  superintendoit  to 
supervise  the  building  of  the  bridge,  and  having  accepted  the 
work  done  under  his  supervision,  as  well  as  the  bridge,  is  not 
in  a  position  to  deny  liability  for  the  work  done  under  the 
direction  of  the  superintendent  because  of  irregularity  in  the 
appointment  of  the  superintendent.  (City  of  Ellsworth  v. 
Rossiter,  46  Kan.  237.) 

4.  Jury  and  Jurors — Special  Findings — Definiteness.  A  party 
is  entitled  to  have  a  jury  make  special  findings  of  the  ulti- 
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mate  facts  of  the  case,  but  has  no  right  to  ask  for  mere  evi- 
dentiary matters  nor  that  the  jury  shall  file  a  bill  of  par- 
ticulars as  to  each  fact. 

Appeal  from  Butler  district  court;  Granville  P. 
AlKMAN,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

K.  M.  Geddes,  and  T.  A.  Kramer,  for  the  appellant. 
E.  N.  Smith,  V.  P.  Mooney,  and  E.  D.  Stratford,  for 
the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J.:  This  was  an  action  by  A.  Ma- 
theney to  recover  from  the  city  of  El  Dorado  for  extra, 
material  and  labor  furnished  in  connection  with  the 
building  of  a  bridge  for  the  city  in  pursuance  of  a  con- 
tract. On  October  21,  1907,  the  city  of  El  Dorado,  by 
its  mayor  and  council,  made  a  contract  with  A.  Ma- 
theney by  which  the  city  agreed  to  pay  $3350  for  the 
construction  of  a  stone  arch  bridge  in  the  city  according 
to  certain  specifications.  It  provided  that  the  sum  men- 
tioned should  be  paid  for  the  "bridge  proper,"  and 
that  "all  other  work  required  by  the  council  to  be  done 
shall  be  considered  extra  and  shall  be  paid  for  at  the 
following  prices,"  specifying  particular  rates  per  cubic 
yard  or  foot  for  excavation  and  masonry.  The  material 
used  and  the  manner  of  construction  were  "to  be  sub- 
ject to  the  inspection  and  acceptance  or  rejection  of  the 
superintendent  appointed  by  the  mayor  and  council," 
and  from  time  to  time  during  the  progress  of  the  work 
the  superintendent,  as  well  as  the  mayor  and  council, 
ordered  extra  work  to  be  done  in  connection  with  the 
building  of  the  bridge.  Matheney  borrowed  the  money 
with  which  to  furnish  the  material  from  J.  E.  Dunn,  the 
president  of  a  local  bank,  and  to  protect  Dunn  he  gave 
the  following  instruction  to  the  mayor : 

^   "You  are  hereby  authorized,  instructed  and  directed 
to  draw  any  and  all  warrants  issued  to  me  for  work  on 

46-82  KAN." 
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Central  Avenue  bridge  in  favor  of  J.  E.  Dunn.    He  is 
hereby  authorized  to  receipt  fbr,  and  cash,  the  same." 

In  accordance  with  the  terms  of  ^be  contract  $3350 
was  paid  by  the  city  for  the  construction  of  the  bridge 
proper.  Much  extra  work  was  done,  and  Matheney 
filed  with  the  city  clerk  claims  amounting  to  |2713«50 
for  extra  work  and  material,  which  included  exca- 
vating, stone  work,  ornamental  plates,  a  cem^it  walk  on 
the  bridge,  extra  support  for  abutments,  etc.  The 
council  questioned  the  amount  of  the  bill,  and  after  can- 
vassing it  for  some  time  authorized  the  payment  of 
$1982.93  in  full  settlement  of  the  account.  A  warrant 
for  this  amount  was  delivered  to  Dunn>  who,  after  hold- 
ing it  for  some  time,  obtained  the  money  on  it.  It  was 
never  accepted  by  Matheney  as  full  settlanent  of  the 
account,  and  he  contends  that  Dunn  did  not  so  accept 
it,  and,  further,  that  he  had  no  authority  to  do  so.  In 
this  action  to  recover  on  his  claim  the  jury  found  in 
favor  of  Matheney  and  awarded  a  verdict  for  $546.53, 
being  the  difference  between  the  amount  of  the  warrant 
and  the  amount  due  for  the  extra  work  and  materiaL 

The  petition  of  Matheney,  although  diallenged  for 
uncertainty,  appears  to  be  sufficiently  definite  to  advise 
the  city  of  the  nature  of  his  claim  and  to  meet  the  re- 
quirements in  pleading. 

The  principal  contention  in  the  case  is  that  under  the 
pleadings  and  the  evidence  there  was  what  amounted  to 
an  accord  and  satisfaction — a  compromise  and  settle- 
ment of  the  controversy  which  precludes  appellee  from 
maintaining  his  action  or  recovering  an  additional 
amount.  The  city  insists  that  when  it  made  an  allow- 
ance of  $1982.93  as  full  payment  of  the  extra  work  on 
the  bridge  jmd  issued  a  warrant  for  that  sum,  which 
was  cashed  by  Dunn,  the  original  demand  of  Matheney 
was  thereby  satisfied  and  extinguished. 

To  operate  as  a  satisfaction  and  discharge  in  cases 
of  this  kind  the  smaller  sum  must  not  only  have  been 
offered,  but  it  must  have  been  accepted  with  the  under- 
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standing  that  it  was  in  full  satisfaction  of  the  larger 
amount  claimed.  Was  there  a  substitution  of  a  later 
executed  agireement  for  the  earlier  one?  To  make  the 
later  agreement  effective  it  was  necessary  that  the 
minds  of  the  parties  should  lAeet,  and  that  it  should 
have  all  the  essential  elements  of  an  ordinary  contract. 
In  Harrison  v.  Henderson,  67  Kan.  194,  it  was  said : 

"An  accord  and  satisfaction  is  the  result  of  an  agree- 
ment between  the  parties,  and,  like  all  other  agree- 
ments, must  be  consumimrted  by  a  meeting  of  the 
minds  of  the  parties,  accompanied  by  a  sufficient  con- 
sideration. If  the  creditor  is  to  be  held  to  abate  his 
claim  against  the  debtor,  it  must  be  shown  that  he  un- 
derstood that  he  was  doing  so  when  he  received  the 
claimed  consideration  therefor."    (Page  200.) 

(See,  also,  1  Cyc.  331.) 

There  is  no  accord  as  to  a  settlement  unless  the  par- 
ties act  understandingly  and  each  has  complete  knowl- 
edge of  the  essential  facts  involved.  There  does  not 
appear  to  have  been  an  accord  between  the  city  and 
Matheney  as  to  the  discharge  of  the  indebtedness  for 
extra  work  and  material.  Matheney  never  consented  to 
accept  the  money  in  discharge  of  his  claim,  and  never 
authorized  Dunn  to  make  such  an  acceptance.  When 
Matheney  was  informed  by  the  council  that  it  had  only 
allowed  a  part  of  his  claim  he  declined  to  accept  the 
allowance  and  informed  Dunn  to  that  effect.  The  funds 
of  the  city  appear  to  have  been  kept  in  Dunn's  bank, 
and  his  son  was  deputy  city  treasurer.  When  the  war- 
rant was  issued,  on  June  25, 1908,  it  was  turned  over  to 
the  son,  who  was  acting  for  both  the  city  and  the  bank. 
Dunn  did  not  draw  the  money  on  the  warrant  until  July 
18,  1908,  and  he  did  so  then  without  the  knowledge  of 
Matheney  and  after  he  had  been  told  that  it  would  not 
be  accepted.  Matheney  did  not  learn  that  Dunn  had 
drawn  the  money  on  the  warrant  until  the  holidays, 
several  months  after  this  action  was  begun.  The  mayor 
and  council,  it  appears,  were  not  aware  that  Dunn  had 
obtained  the  money  on  the  warrant  until  long  after  it 
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was  cashed,  for  as  late  as  November  12,  1908,  they 
made  Matheney  an  offer  of  $2200  on  his  claim.  Aside 
from  the  direction  of  Matheney  not  to  accept  the  allow- 
ance, Dunn  had  no  authority  to  make  compromises  for 
Matheney.  The  only  authority  conferred  on  him  was 
in  the  writing  already  quoted.  It  may  be  doubted  if 
that  writing  related  to  warrants  for  extras  or  for  more 
than  those  issued  for  the  bridge  proper,  but,  assuming 
that  it  did,  he  was  certainly  not  vested  with  authority 
to  make  settlements  between  the  city  and  Matheney. 
Apparently  the  sole  purpose  of  the  writing  was  to  pro- 
tect Dunn  for  the  advancements  made  to  Matheney  dur- 
ing the  progress  of  the  work.  It  gave  him  no  right  to 
adjust  disputes  as  to  what  was  due  on  the  contract,  nor 
any  authority  except  to  receive  warrants  after  disputes 
were  adjusted  and  settlements  made  between  the  two 
contracting  parties.  Power  to  make  settlements  of  that 
character  by  the  acceptance  of  warrants  or  otherwise 
could  not  be  exercised  unless  it  was  expressly  conferred. 
The  writing  did  not  purport  to  make  Dunn  the  agent 
of  Matheney  to  settle  controversies  with  the  city,  and 
there  was  nothing  in  the  subsequent  conduct  of  Ma- 
theney which  precluded  him  from  insisting  on  full  pay- 
ment of  the  entire  debt. 

Error  is  assigned  on  the  admission  of  testimony  to 
the  effect  that  certain  work  was  done  by  Matheney 
under  the  direction  of  a  superintendent  appointed  by 
the  mayor  and  council  to  superintend  the  building  of  the 
bridge.  The  contract  between  the  parties  contemplated 
the  appointment  of  a  superintendent  by  the  city,  and 
provided  that  Matheney  should  furnish  material  and 
perform  work  subject  to  the  inspection  and  acceptance 
of  the  superintendent.  It  is  a  little  late  for  the  city  to 
question  its  own  authority  for  the  appointment  of  a 
superintendent  to  oversee  the  building  of  the  bridge. 
The  mayor  and  council  did  appoint  a  superintendent, 
and  he  did  direct  the  work,  with  the  knowledge  and  ap- 
proval of  the  city  authorities.  The  city  adopted  the 
action  of  the  superintendent,  and,  more  than  that,  the 
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materials  furnished  and  the  work  done  by  Matheney 
have  been  accepted  by  the  city  and  its  officers.  It  is 
therefore  bound  to  pay  for  such  material  and  work  at 
the  rates  specified  in  the  contract,  and  this  notwith- 
standing the  superintendent  may  have  been  irregularly 
appointed.  (City  of  Ellsworth  v.  Rossiter,  46  Kan. 
237;  Mound  City  v.  Snoddy,  53  Kan.  126;  Roberts  v. 
St.  Marys,  78  Kan.  707.) 

There  are  other  objections  to  testimony,  and  there  is 
some  criticism  of  the  instructions,  but  nothing  substan- 
tial is  found  in  any  of  them ;  and  the  evidence  in  the 
case  appears  to  be  suflicient  to  support  the  verdict  by 
the  jury. 

Complaint  is  made  that  the  jury  were  not  required 
to  answer  more  fully  one  of  the  special  questions  sub- 
mitted. The  question  was,  "Did  he  [Matheney]  object 
to  or  disavow  the  action  of  said  J.  E.  Dunn,  and,  if  so, 
in  what  manner?  State  fully."  The  answer  was, 
"Yes."  Appellant  insists  that  the  jury  should  have 
been  compelled  to  state  at  length  what  the  disavowal 
was.  There  was  no  error  in  the  refusal.  In  effect 
appellant  asked  for  a  recital  of  the  evidence.  A  party 
is  entitled  to  special  findings  as  to  ultimate  facts,  but 
has  no  right  to  ask  for  mere  evidentiary  matters  nor 
to  require  the  jury  to  file  a  bill  of  particulars  on  each 
fact. 

It  is  finally  contended  that  the  court  should  in  any 
event  have  divided  the  costs.  This  is  based  on  an  offer 
which  was  made  to  confess  judgment  after  the  action 
was  begun.  The  offer  was  for  $2200,  and  was  mani- 
festly made  on  the  theory  that  the  warrant  had  not 
been  cashed  and  that  no  part  of  the  claim  for  extras 
had  been  paid.  The  amount  awarded  by  the  jury  was 
$546.53,  and  this,  with  the  warrant  previously  cashed, 
amounted  to  $2529.46.  As  this  sum  was  considerably 
more  than  the  amount  of  the  offer  there  was  no  reason 
for  dividing  the  costs. 

We  find  no  error  in  the  record,  and  therefore  the 
judgment  is  affirmed. 
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F.  C.  Puckett,  Appellee,  v.  A.  E.  Hetzee,  AppeUcmt, 
and  Jacob  Baehi^er  et  aX.,  Appellees. 

No.  16,682. 
SYLLABUS  BY  THE  COURT. 

Names — Idem  Sonans — Notice  by  Publication — Default  Judg- 
ment, A  default  judgment  quieting  title,  based  upon  service 
made  by  publishing  a  notice  ^ich  states  'the  defendant's 
name  as  Joseph  Remer,  is  valid  against  Joseph  Renner. 

AM>eal  from  Kearny  di«triet  court;  Wjuiam  H. 
Thompson,  judge.  Opiaiwi  filed  June  11,  1910.  Af- 
firmed. 

H.  O.  TrinJde,  for  the  appellant. 
Arthur  H.  Sha^,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

BURCH,  J. :  In  April,  1903,  F.  C.  Pwbefct  took  judg- 
njent  by  default  quieting  his  title  to  the  land  in  contro- 
versy. Service  was  (Stained  by  publication.  The  pro- 
ceedings, including  the  notice,  gave  the  defendant's 
name  as  Joseph  Bemer.  In  July,  1908,  A.  B.  Hetzer 
obtained  a  quitclaim  deed  of  the  land  from  Jos^fa 
Benner,  and  in  August  following  moved  to  vacate  the 
judgment  as  void  so  far  as  it  affected  the  interest  of 
his  grantor.  The  motion  was  denied,  and  Hetzer  ap- 
peals. 

The  notice  only  need  be  considered.  If  the  proper 
party  were  duly  served  other  mistakes  are  inconse- 
quential. Where  service  by  publication  is  undertaken 
the  notice  must  state  the  name  of  the  party  to  be 
served,  and  the  question  is  whether  the  name  Jos^h 
Bemer,  appearing  in  a  printed  notice  of  that  char- 
acter, looks  enough  like,  and  when  pronounced  sounds 
enough  like,  Joseph  Benner  to  stand  for  the  same  per- 
son. Perfect  orthography  is  not  required.  Perfect 
identity  of  sound  is  not  required.    Grant  that  there  is 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  727 

Pudcett  V.  Hetzer. 

aome  (nrtfaoepical  standaffd  in  existence,  pronunciation 
modeled  after  it  will  vary  in  different  localities,  with 
diifeD^it  individuals  in  the  same  locality  and  with  the 
same  person  at  different  times,  and  practical  similarity 
is  all  that  can  be  insisted  upon. 

The  appellant  founds  his  argument  upon  a  book  rule 
that  ''e''  has  its  koocr  sound  when  it  ends  an  accented 
qyBable.  From  this  he  concludes  that  the  name  in  the 
notice  must  be  pronounced  Be'^mer.  The  argument 
fails  for  these  reasons:  No  law  of  syllabification  is 
cited  ip^di  premnts  the  letter  ''m"  firom  fcnrming  a 
part  of  the  first  syllaMe  of  tins  proper  name.  If  there 
be  such  a  law  the  eouit  is  not  bound  to  obey  either  it  or 
l^e  cited  raile  m  determkiing  the  question  propounded, 
and  gveater  latitfude  k  indoiged  in  the  pronimciation 
of  pff«per  names  tiian  in  any  otber  class  of  words. 
(State  Bank  v.  K^dinle,  60  Kan.  4^.)  This  being  true, 
the  appeUaiDct  is  bound  to  talce  into  account  the  pro- 
nunciation Rem'-er. 

The  letters  "m"  and  "n"  are  pronounced  with  con- 
tinuous nasal  tones,  the  only  difference  being  in  the 
way  the  oral  passage  is  obstructed  to  force  the  air 
through  the  nose.  There  is  much  similarity  in  sound 
even  when  pronounced  with  care,  and,  leaving  out  of 
account  all  slovenliness,  they  are  frequently  confused 
because  of  differences  in  the  shape  and  structure  of  the 
organs  of  speech  in  different  persons,  differences  in  the 
degree  of  perfection  with  which  those  organs  are  used, 
differences  in  stress  and  differences  in  rapidity  of 
enunciation.  The  doubling  of  the  letter  "n"  in  Renner 
has  no  marked  effect  on  the  sound  of  the  word,  no 
more  than  the  doubled  "t"  in  ditty,  as  compared  with 
city,  in  ordinary  speech.  In  both  Remer  and  Renner 
the  voice  glides  from  the  common  vowel  "e"  into  the 
nasal  tone  without  any  break,  and  then  passes  smoothly 
to  the  same  final  "er,''  thus  contributing  much  to  iden- 
tity.   On  the  whole  the  difference  is  so  slight  and  the 


Digitized  by  VjOOQ IC 


728  SUPREME  COURT  OF  KANSAS. 

Hampe  v.  Sage. 

resemblance  so  strong  that  a  case  of  idem  sonans  in 
law  is  made  out. 

The  appellant  refers  to  th^  decision  in  Entrekin  v. 
Chambers,  11  Kan.  368,  wherein  it  was  held  that  Brim- 
ford  and  Binford  are  not  idem  sonans.  It  is  plain, 
however,  that  the  buzzing  "r"  was  the  principal  factor 
in  destroying  similarity  of  sound  and  not  the  substitu- 
tion of  "m"  for  "n."  If  the  two  words  had  been  Bim- 
ford  and  Binford,  the  decision  would  doubtless  have 
been  different. 

Besides  what  has  been  said  in  reference  to  sound, 
the  appearance  of  the  printed  words  "Joseph  Remer** 
was  enough  like  that  of  Joseph  Renner  to  put  a  fairly 
prudent  person  on  guard  against  a  clerical  or  t3npo- 
graphical  error.  Much  mail  has  been  opened  without 
hesitation  when  the  divergence  from  correct  orthog- 
raphy was  much  greater. 

The  judgment  of  the  district  court  is  affirmed. 


George  Hampe,  Appellee,  v.  Aaron  Sage,  AppeUanL 

No.  16»688. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts  —  Exchange  of  Lands  —  Writing  Construed.  A 
writing  that  describes  itself  as  a  contract  between  two 
parties,  each  of  whom  agrees  to  sell  a  tract  of  land  at  a 
stated  price,  and  that  includes  a  computation  showing  the 
amount  of  a  mortgage  on  each  tract  and  the  cash  balance  to 
be  paid  by  one  party  to  the  other,  is  fairly  to  be  interpreted 
as  an  agreement  for  the  exchange  of  the  tracts  on  the  basis 
stated. 

2.  Statute   of  Frauds  —  Memorandum  —  Description   of 

Land.  The  statute  of  frauds  renders  demurrable  a  petition 
declaring  upon  a  contract  for  the  sale  of  land,  evidenced  by  a 
memorandum  which  describes  it  only  as  situated  in  a  certain 
county  and  containing  a  certain  number  of  acres,  there  being 
no  allegation  that  it  was  the  only  land  in  that  county  owned 
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by  the  party  undertaking  to  sell  it.  The  pleading  is  not  aided 
by  an  averment  that  such  party  had  recently  showed  to  the 
proposed  buyer  a  tract  of  the  size  mentioned  in  the  county 
referred  to. 

Appeal  from  Shawnee  district  court;  Alston  W.- 
Dana, judge.    Opinion  filed  June  11,  1910.    Reversed. 

Edwin  A.  Atcstin,  and  C.  E.  Carroll,  for  the  appellant. 
/.  B.  Larimer,  and  A.  M.  Harvey,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J.:  (Jeorge  Hampe  sued  Aaron  Sage  for 
damages  occasioned  by  his  refusal  to  carry  out  a  con- 
tract for  the  exchange  of  lands,  and  recovered  a  judg-^ 
ment,  from  which  the  defendant  appeals.  The  question 
involved  is  whether  the  contract  was  evidenced  by  a 
sufficient  writing  to  satisfy  the  requirement  of  the  stat- 
ute of  frauds  that  "no  action  shall  be  brought  whereby 
to  charge  .  .  .  any  person  upon  any  .  .  .  con- 
tract for  the  sale  of  lands,  .  .  .  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  or  her  lawfully  author- 
ized in  writing."  (Laws  1905,  ch.  266,  §  1;  Gen.  Stat. 
1909,  §  3838.)  The  writing  upon  which  the  action  was 
brought  reads  as  follows : 

"August  20,  1907. 

"This  is  to  certify,  that  on  the  above  date,  this  con- 
tract made  between  Aaron  Sage,  party  of  the  first  part, 
and  George  Hampe,  party  of  the  second  part.  Party  of 
the  first  part  agrees  to  take  twenty  dollars  per  acre  for 
(760)  seven  hundred  and  sixty  acres  located  in  Potta- 
watomie county,  Oklahoma,  which  amounts  to  fifteen 
thousand  two  hundred  ($15,200)  dollars.  Party  of  the 
first  part  further  agrees  to  take  back  a  mortgage  of 
six  thousand  dollars  at  five  per  cent  per  annum.  Party 
of  the  second  part  agrees  to  take  ($160)  one  hundred 
and  sixty  dollars  per  acre  for  81^^  acres  located  in 
Shawnee  county,  Kansas,  which  amounts  to  thirteen^ 
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thousand  and  forty  dollars  ($13,640).  Said  party  of 
the  second  part  furtl^r  agrees  to  give  said  party  of 
the  first  part  a  first  mortgage  of  ($6000)  six  thousand 
dollars,  with  interest  at  five  per  cent  per  annum,  on  said 
land  located  in  Pottawatomie  county,  Oklahoma;  these 
figures  are  thus  in  full : 

Party  of  the  first  part ^15,200 

Party  of  the  second  part 13,040 

Balance  due  Aaron  H»ge 12^60 

First  mortgage  on  Hampe  land 2,500 

$4,660 
Interest  on  mortgage  to  January  1,  1908 112 

$4,772 

Amount  of  mortgage $6,000 

Amount  of  mort^ige  and  interest  and  difference 4,772 

To  be  cash  from  Sage  to  Ham|>e $1^8 

'^Witness  this  20th  day  of  Au^rust,  1907. 

Aaron  Sacs. 
Geqbge  Hampe.'' 

The  defendant  maintains  that  this  instrument  evi- 
-dences  merely  an  unaoeepted  offer  by  each  party  to  sdl 
land  at  a  stated  price,  neither  undertaking  to  buy.  We 
think,  however,  so  far  as  this  feature  of  the  matter  is 
ooncemed,  it  amounts  to  a  completed  contract.  It  is  so 
designated  by  its  own  terms.  By  it  Hampe  plainly 
agrees  to  buy,  for  he  expressly  undertakes  to  make  a 
mortgage  on  the  Oklahoma  land.  The  detailed  compu- 
tation showing  the  price  of  the  respective  tracts,  the 
amount  of  the  two  mortgages  and  the  cash  {«iyment  to 
be  made  shows  a  mutual  dependence  between  the  trans- 
actions referred  to,  and  indicates  clearly  that  what  was 
in  contemplation  was  an  exchange  of  lands  and  the  pay- 
ment in  cash  of  the  net  difference  between  the  agreed 
prices.  (See  Richards  v.  Edick,  17  Barb.  [N.  Y.]  260. 
263,  and  Jugla  et  al  v.  Trouttet,  120  N.  Y.  21,  27.) 

Other  details  of  the  agreement,  not  specifically  cov- 
ered, could  doubtless  be  supplied  by  reference  to  the 
usual  course  of  business  relating  to  such  matters  (Har- 
reU  V.  Neef,  80  Kan.  348) ;  but  the  memorandum  is 
seriously  defective  in  failing  to  describe  the  Oklahoma 
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land  or  to  state  any  fact  beyond  its  acreage  and  the 
county  of  its  location  that  might  help  to  identify  it. 
The  plaintiff  sought  to  remedy  the  defect  by  pleading 
«nd  proving  that  the  defendant  had  previously  showed 
him  a  certain  tract  in  Pottawatomie  county,  Oklahoma, 
'Containing  760  acres,  and  that  this  was  the  land  re- 
ferred to  in  the  contract.  To  allow  the  land  to  be  iden- 
tified in  this  manner  would  be  to  permit  an  essential 
•element  of  the  contract  to  be  supplied  by  oral  evidence. 
If  the  memorandum  had  contained  the  words,  after  the 
reference  to  the  Oklahoma  land,  ''being  the  tract  re- 
♦cently  showed  by  Sage  to  Hampe,''  doubtless  proof  that 
^  particular  tract  had  been  so  showed  would  be  per- 
missible, and  would  render  the  written  contract  defi- 
nite. But  we  are  not  at  liberty  to  supply  such  language, 
•imd  without  it  the  case  nuist  fail. 

Perhaps  the  fact  that  the  plaintiff's  effort  to  attach 
-a  definite  meaning  to  the  d^cription  falls  outside  of  the 
line  that  has  been  drawn  by  the  decisions  can  best  be 
shown  by  a  consideration  of  how  far  they  have  gone 
upon  a  different  but  somewhat  related  question.  It  is 
said  that  "where  it  appears  froip  extrinsic  evidence 
that  the  vendor  owns  but  one  parcel  of  land  answering 
the  description  in  the  memorandum,  the  courts  are  in- 
clined to  uphold  a  meager  description  of  the  property." 
(20  Cyc.  271.)  However  indefinitely  the  property  may 
be  described,  if  the  memorandum  states  that  it  belongs 
to  one  of  the  parties,  and  outside  evidence  shows  that 
such  party  owns  only  one  tract  of  the  character  indi- 
*cated,  the  description  is  held  to  be  sufficient.  Thus  in 
White  V.  Breen,  106  Ala.  159,  it  was  said : 

"The  description  afforded  by  bringing  together  the 
•^several  letters  would  be,  substantially :  The  three  lots 
in  Sheffield,  Ala.,  belonging  to  Albert  Breen,  viz.,  the 
one  located  on  Montgomery  avenue  and  the  two  on 
Annapolis  avenue' — ^the  proof  being  that  Breen  then 
'owned  no  other  property  in  Sheffield  than  the  lots  in 
question.  This  is  a  sufficient  description."  (Page 
171.) 
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And  in  Waring  v.  Ayres,  40  N.  Y.  357 : 

"An  agreement  to  sell  and  convey  the  farm  in  the- 
town  of  Bath,  belonging  to  me,  is  definite  and  certain 
the  moment  it  appears  which  farm  in  the  town  of  Batk 
does  in  part  [fact]  belong  to  me."    (Page  361.) 

Some  courts  have  held  that  where  a  party  to  an 
agreement  undertakes  to  convey  a  piece  of  property  he* 
by  implication  asserts  title  to  it,  and  a  recital  that  he  is^ 
its  owner  may  be  read  into  a  written  contract  by  which 
he  agrees  to  sell  it.  The  leading  case  on  the  subject  is 
Hurley  &  another  v.  Brovm,  98  Mass.  545,  where  it  was 
said: 

"The  presumption  is  strong  thata  description  which 
actually  corresponds  with  an  estate  owned  by  the  con- 
tracting party  is  intended  to  apply  to  that  particular- 
estate,  although  couched  in  such  general  terms  as  to 
agree  equally  well  with  another  estate  which  he  does 
not  own.  ...  If  the  party  who  enters  into  the  agree- 
ment in  fact  owns  a  parcel  answering  to  the  descrip- 
tion, and  only  one  such,  that  must  be  regarded  as  the 
one  to  which  the  description  refers.  With  the  aid  of 
this  presumption,  the  words  *a  house  and  lot'  on  a  street 
where  the  party  who  uses  the  language  owns  only  one- 
estate  are  as  definite  and  precise  as  the  words  'my 
house  and  lot'  would  be ;  a  description  the  sufficiency  of 
which  has  been  placed  beyond  all  doubt  by  very  numer- 
ous authorities.  ...  In  both  cases  the  same  extrinsic 
evidence  must  be  resorted  to,  by  the  aid  of  which  all  un- 
certainty is  removed.  Where  the  words  used  are  'my 
estate'  in  a  particular  locality,  oral  evidence  is  neces- 
sary to  show  what  estate  the  vendor  did  own."  (Pages^ 
547,  548.) 

This  theory  was  rejected  in  Draper  v.  Hoops,  135  111. 
App.  388,  but  adopted  in  Ruzicka  v.  Hotovy,  72  Neb. 
589.  The  Massachusetts  case  was  cited  with  approval 
and  its  doctrine  applied  by  this  court  in  Bacon  v.  Leslie, 
50  Kan.  494,  under  circumstances  thus  stated  in  the 
syllabus : 

"The  defendant  signed  and  delivered  to  the  plaintiff 
a  written  contract  concerning  the  transfer  and  sale  of 
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certain  real  estate.  The  description  of  defendant's  land 
was  as  follows :  *  V^  of  section  7 — 23 — 7,  and  all  of  sec- 
tion 18 — ^23 — 7,  in  Sycamore  township,  Butler  county, 
Kansas.'  Held,  that  the  contract  as  to  *%  of  section 
7 — 23 — 7'  was  not  void  for  indefiniteness  or  uncer- 
tainty, but  was  valid,  and  would  be  specifically  en- 
forced if  it  were  alleged  in  the  petition,  and  established 
upon  the  trial,  which  half  of  'section  T  defendant 
actually  owned  at  the  date  of  the  written  contract,  and 
that  at  that  date  he  owned  no  other  land  in  'section  7.' 
Parol  evidence,  in  such  a  case,  to  identify  '%  of  sec- 
tion T  owned  by  the  defendant,  is  admissible." 

If  Hampe  had  pleaded  and  proved  that  Sage  owned 
760  acres  of  land  in  Pottawatomie  county,  Oklahoma, 
and  no  more,  an  entirely  different  question  would  be 
presented.  Under  the  authorities  cited,  a  recital  that 
Sage  owned  the  land  which  he  undertook  to  convey  can 
be  found  in  the  contract  itself,  by  a  liberal  interpreta- 
tion of  its  terms.  Proof  that  he  owned  no  other  land  in 
that  county  would  then  render  the  description,  as  so  in- 
terpreted, absolutely  definite.  But  as  we  can  not  find  in 
the  memorandum,  by  any  liberality  of  construction,  a 
statement  that  Sage  had  showed  to  Hampe  the  land 
therein  referred  to,  evidence  as  to  what  land  had  in  fact 
been  shown  could  not  aid  the  description.  Parol  evi- 
dence is  admissible  to  apply  the  description,  but  not  to 
supply  it. 

"If  the  designation  is  so  definite  that  the  purchaser 
knows  exactly  what  he  is  buying,  and  the  seller  knows 
what  he  is  selling,  and  the  land  is  so  described  that  the 
court  can,  with  the  aid  of  extrinsic  evidence,  apply  the 
description  to  the  exact  property  intended  to  be  sold,  it 
is  enough.  Parol  evidence  may  be  resorted  to  for  the 
purpose  of  identifying  the  description  with  its  location 
upon  the  ground,  but  not  for  the  purpose  of  ascertain- 
ing and  locating  the  land  about  which  the  parties 
negotiated,  and  supplying  a  description  thereof  which 
they  have  omitted  from  the  writing."  (29  A.  &  E. 
Encycl.  of  L.  866.) 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer  to  the  petition. 
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Lee  McCullough  et  al.,  a  Partnership,  etc.,  Appellees,. 
V.  The  S.  J.  Hayde  Contractikg  Company  et  al.,. 
Appellants. 

No.  19.008. 
SYLLABUS  BY  THE  COUKT. 

1.  Contracts — Performance  Except  in  Certain  Particulars — 
Damages — Expense  of  Completing  Contract.  A  subconttuct 
for  plumbing  and  heating  work  in  a  building,  amounting  to 
over  $7000y  was  performed  except  in  certain  particulars.  A 
comparatively  small  expenditure  was  necessary  to  supply  tile 
omissions  and  remedy  the  defects.  It  is  held,  that  the  reason- 
able eocpense  necessary  to  make  the  work  conform  to  the  eat^ 
tract  is  the  proper  measure  of  damages  to  be  allowed  to  the 
owner  upon  his  counterclaim  in  an  action  against  him  for  the 
contract  price. 

2.  EvmBNCB  —  Opimone  and  Conolusitme  —  Immcu^eriai  Error. 
The  admission  in  evidence  of  a  general  statement  of  the  con- 
tractor to  the  ^ect  that  he  had  performed  the  contract  fully 
is  not  prejudicial,  when  testimony  relating  to  the  various 
items  is  given  and  findings  are  made  thereon  relating  to  all 
the  defects  pleaded  in  the  answer. 

3. Collateral  to  the  Issue — Cross-examxnation.     It  was 

not  error  to  restrict  the  evidence  to  the  particular  defects 
pleaded. 

4.  Practice,  District  Court  —  Consolidation  of  Actions  — 
Amendmenf  of  Pleadings — Discretion.  The  refusiU  of  the 
court  to  permit  the  consolidation  of  this  action  with  another 
action  in  which  another  party  was  impleaded,  and  in  refusing 
to  allow  an  amendment  of  the  answer,  were  within  the  discre- 
tion of  the  court,  which,  in  the  circumstances  shown,  was  not 
improperly  exercised. 

Appeal  from  Cloud  district  court ;  William  T.  Dil- 
lon, judge.    Opinion  filed  June  11,  1910.    Modified. 

A.  L.  Wilmoth,  F.  W.  Sturges,  and  F.  W.  Sturges,  jr., 
for  the  appellants. 

C.  C.  Coleman,  F.  L.  Williams,  Park  B.  Pidsifer,  and 
Charles  L.  Hunt,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Benson,  J. :  This  action  is  by  a  subcontractor  for 
the  foreclosure  of  a  mechanic's  lien.  The  S.  J.  Hayde 
Contracting  Company  entered  into  a  contract  with  the 
Nazareth  Convent  and  Academy  to  erect  a  building  for 
the  latter.  The  plaintiffs,  McCuUough  and  Bateman, 
entered  into  a  subcontract  for  the  plumbing  work  and  to 
supply  and  place  the  heating  apparatus  in  the  building.^ 
Payments  were  made  to  the  subcontractors  as  the  work 
progressed,  amounting  to  $3800,  and  having,  as  they 
alleged,  completed  the  work,  they  sued  for  the  balance 
claimed  upon  the  contract  price  and  for  extra  work» 
The  contracting  company  answered  by  admitting  the 
subcontract,  and  alleging  that  it  had  not  been  faith- 
fully performed  by  the  plaintiffs,  specifjdng  eight  par- 
ticulars wherein  they  had  failed,  and  pleading  the  al- 
leged defects.    The  answer  then  stated : 

"That  by  reason  of  the  failure  of  the  plaintiffs  to  per- 
form the  work  and  furnish  the  materials  in  manner  and 
form  and  to  the  effect  as  required  by  said  contract  and 
specifications  in  the  particulars  enumerated,  the  de- 
fendants have  suffered  damage  in  the  sum  of  $500." 

The  answer  concluded  with  an  offer  to  allow  judg- 
ment for  $3090,  the  amount  sued  for  less  the  damages 
so  claimed. 

Before  the  trial  the  defendants  moved  for  an  order 
consolidating  this  action  with  another  action  previously 
commenced  in  the  same  court  by  the  contracting  com- 
pany against  McCullough  and  Bateman  and  their  sure- 
ties for  damages  for  the  alleged  failure  of  the  plaintiffs 
in  the  present  action  to  perform  the  subcontract.  This 
motion  was  denied. 

At  the  term  in  which  the  case  stood  for  trial  and  in 
which  it  was  tried  the  defendants  asked  leave  to  amend 
their  answer  instanter,  by  setting  out  more  in  detail 
the  defects  and  defaults  complained  of.  This  was  re- 
fused, on  the  ground  that  the  proposed  amendment 
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would  unsettle  the  issues  and  might  compel  a  continu- 
ance. 

At  the  trial  one  of  the  plaintiffs  was  permitted  to 
testify  generally,  over  the  defendants'  objection,  that 
they  had  done  everything  they  had  agreed  to  do  under 
their  contract,  and  had  complied  with  all  the  specifica- 
tions. The  defendants  attempted  to  cross-examine  the 
witness,  by  inquiring  into  details  of  construction  and 
workmanship  not  included  in  the  particular  specifica- 
tions of  defects  in  the  answer,  but  were  not  permitted 
to  do  so. 

Error  is  assigned  upon  the  refusal  to  consolidate,  the 
refusal  of  leave  to  amend  the  answer,  and  upon  the 
rulings  relating  to  the  testimony  just  referred  to. 

The  proposed  consolidation  was  properly  denied.  An- 
other party  had  been  impleaded  in  the  other  action,  and 
it  is  not  apparent  why  that  action  should  be  prosecuted 
after  the  defendants  had  confessed  by  their  pleading  in 
this  action  that  they  still  owed  the  plaintiffs  over 
$3000  on  the  contract,  after  deducting  the  damages 
<^laimed. 

The  refusal  to  allow  the  amendment  was  within  the 
discretion  of  the  court.  It  will  be  noticed  that  it  was 
not  proposed  to  allege  any  other  defects  than  those 
specified,  but  only  to  set  out  in  greater  detail  those  al- 
ready pleaded.  On  examination  the  answer  shows  that 
they  were  already  sufficiently  described. 

The  general  statement  of  the  witness  to  the  effect 
that  the  agreement  had  been  performed  was  not  preju- 
dicial. There  was  a  full  opportunity  to  cross-examine 
him  upon  all  matters  within  the  specifications,  and  the 
court  heard  evidence  upon  the  various  items  and  made 
full  findings  concerning  them. 

The  evidence  was  properly  confined  to  the  issues 
made.  To  have  permitted  an  inquiry  into  other  details 
of  the  work  in  this  great  building  would  have  been  a 
useless  waste  of  time,  since  only  certain  particular  de- 
fects were  claimed 
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In  the  findings  of  the  court  some  of  the  claims  of  the 
plaintiffs  for  extra  work  were  not  sustained.  Certain 
claims  of  the  defendants  for  damages  were  sustained, 
but  the  larger  part  was  disallowed.  Judgment  was 
entered  for  the  plaintiffs  for  more  than  the  amount 
specified  in  the  defendants'  offer. 

It  was  alleged  in  the  specifications  of  defects  that  the 
steam  risers  in  the  exhibition  room  were  left  badly  out 
of  plumb,  were  not  uniform,  and  were  not  placed  ac- 
cording to  the  contract.  Concerning  this  matter  the 
court  found : 

"The  plaintiffs  so  constructed  the  steam  risers  in 
what  is  called  the  front  entrance  room  of  said  chapel 
building  that  they  are  out  of  plumb,  as  alleged  by  the 
defendants'  seventh  specification  for  damages  in  the 
answer,  so  that  one  of  the  said  risers  is  out  of  plumb 
about  three  inches  in  a  rise  of  about  twenty-five  feet, 
and  the  other  is  out  of  plumb  about  five  inches  in  a  rise 
of  about  twenty-five  feet.  There  is  no  evidence  to  the 
effect  that  these  defects  in  any  way  affect  the  utility  of 
said  risers  of  the  heating  plant,  and  no  evidence  was 
offered  to  show  the  difference  in  value  of  the  building 
in  question  caused  by  these  defects." 

In  view  of  the  magnitude  and  cost  of  this  building, 
and  the  purposes  for  which  it  was  designed,  it  must  be 
a  grievous  disappointment  to  its  owners  and  the  patrons 
of  the  institution  to  find  in  the  front  entrance  to  one  of 
its  principal  rooms  objects  so  out  of  harmony  and  of- 
fensive to  the  eye  as  these  risers,  thus  deflected  from 
their  true  position.  Beauty  and  symmetry  as  well  as 
utility  were  doubtless  taken  into  consideration  in  mak- 
ing the  plans  and  entering  into  the  contract.  We  can 
not  hold  that  the  contract  was  complied  with  in  this 
respect,  nor  can  we  approve  the  rule  of  damages  sug- 
gested by  the  court.  The  cost  of  the  building  is  not 
shown,  but  the  heating  and  plumbing  work  alone 
amounted  to  over  $7000.  The  evidence  showed  that  to 
remove  the  defective  parts  and  do  the  work  properly, 
as  provided  in  the  contract,  and  restore  the  building  to 
47—82  KAN. 


Digitized  by  VjOOQ IC 


738  SUPREME  COURT  OF  KANSAS, 

McCullough  V.  Hayde. 

a  proper  condition,  would  cost  less  than  $300.  If  it 
should  cost  much  more  it  ought  to  be  done,  and  the 
reasonable  expense  of  doing  so  in  a  workmanlike  man- 
ner, and  of  complying  with  the  contract  in  this  respect, 
is  a  correct  measure  of  damages  in  the  situation  here 
presented.  The  measure  of  damages  suggested  by  the 
trial  court,  while  applicable  in  a  proper  case,  is  not 
always  exclusive,  even  when  applicable.  (Kerns  v. 
Kansas  City,  79  Kan.  562.)  Where  only  particular 
items  are  necessary  to  complete  a  contract  of  this  na- 
ture, otherwise  substantially  performed,  a  proper 
measure  of  damages  is  the  reasonable  expense  of  sup- 
plying the  omissions  or  remedying  the  defects.  (3 
Suth.  Dam.,  3d  ed.,  §  699;  Smith  &  Nelson  v.  Bristol, 
33  Iowa,  24 ;  Haysler  et  al.  v.  Owen,  61  Mo.  270 ;  Keeler 
V.  Herr,  157  111.  57.)  This  rule  is  applicable  to  the 
present  case,  where  the  expense  of  replacing  the  de- 
fective parts  is  small  as  compared  with  the  contract 
price,  and  is  certainly  favorable  to  the  contractor. 

Some  Other  matters  were  discussed  in  the  argument, 
but  they  are  not  considered  material. 

For  the  error  in  refusing  to  allow  damages  under  the 
seventh  specification  of  the  answer  the  judgment  must 
be  modified,  and  the  cause  is  remanded  for  a  new  trial 
of  the  issues  presented  by  that  part  of  the  answer  only. 
(Code  1909,  §307;  Leeman  v.  Page,  79  Kan.  479.) 
The  amount  of  the  damages  found  upon  such  retrial 
must  be  deducted  from  the  amount  of  the  judgment. 
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S.  F.  Walters,  Appellee,  v.  The  Missouri  Pacific 
Railway  Company,  Appellant. 

No.  16.689. 
SYLLABUS  BY  THE  COURT. 

1.  Railroads — Duty  to  Stop  Train  Long  Enough  to  Enable  Pas- 
senger  to  Alight  tuith  Safety,  It  is  the  duty  of  a  railway 
company  to  use  the  highest  degree  of  care  which  is  reason- 
ably practicable  in  transiM>rting  passengers  and  in  setting 
them  down  at  their  destination,  and  the  failure  to  stop  a  train 
at  the  destination  of  a  passenger  and  afford  him  an  oppor- 
tunity to  alight  with  safety  is  culpable  negligence. 

2.  Contributory  Negligence  of  Passenger  Alighting  from 

Moving  Train  under  Direction  of  Conductor.  Where  the  rail- 
way company  fails  to  stop  its  train  at  the  destination  of  a 
passenger,  and  as  it  is  passing  the  station  the  conductor  of 
the  train  advises  and  directs  the  passenger  to  alight  from  the 
train  while  it  is  moving  at  a  speed  of  from  three  to  four 
miles  an  hour,  the  question  whether  the  passenger  who  acts 
on  the  direction  of  the  conductor  and  is  injured  is  guilty  of 
contributory  negligence  is  one  for  the  determination  of  the 
jury. 

3.  Special  Findings — Consistency — Evidence — Duty  of  Jury  to 
Follow  Instructions.  The  special  findings  of  the  jury  exam- 
ined and  found  not  to  be  without  support  in  the  evidence  nor 
contrary  to  the  instructions  of  the  court,  and  not  inconsistent 
with  the  general  verdict. 

Appeal  from  Marshall  district  court;  Sam  Kimble, 
judge.    Opinion  filed  June  11,  1910.    Affirmed. 

W.  J.  Gregg,  James  W.  Orr,  and  B.  P.  Waggener, 
for  the  appellant. 

W.  W.  Redmond,  and  Theo.  H.  Polack,  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  C.  J. :  This  litigation,  instituted  to  re- 
cover for  injuries  sustained  by  a  passenger  while 
alighting  from  a  train,  is  here  for  a  second  review. 
(Railway  Co.  v.  Walters,  78  Kan.  89.)    In  his  petition 
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S.  F.  Walters  alleged  that  on  July  25,  1903,  he  was  a 
passenger  on  a  train  of  the  Missouri  Pacific  Railway 
(Company  due  to  arrive  at  Bigelow  at  about  four 
o'clock  in  the  morning,  and  as  the  train  approached 
his  destination  the  conductor  in  charge  of  the  train 
came  into  the  car  in  which  he  was  riding  and  directed 
him  to  go  out  upon  the  platform  of  the  car  and  down 
upon  the  lower  step,  and  that,  relying  upon  the  skill 
and  prudence  of  the  conductor,  he  did  so,  and  in  obedi- 
ence to  the  order  of  the  conductor  he  imdertook  to 
alight  from  the  train,  believing  it  safe  to  do  so;  that 
just  as  he  was  about  to  alight  the  conductor  "signaled 
the  train  to  proceed,  and,  without  any  notice  to  plain- 
tiff, said  train  suddenly  jerked  forward,  and  in  conse- 
quence of  the  aforesaid  acts  of  the  conductor  plaintiff 
was  jerked  and  thrown  violently  from  the  train,  by 
reason  whereof,  and  the  jolt  and  shock  incident  thereto, 
the  plaintiff  sustained  severe  injuries  to  his  spine,  and 
further  injury  to  his  person  and  nerves  in  general  as 
to  produce  hydrocele,  by  reason  of  which,  and  the  said 
injury  to  his  spine,  plaintiff  has  been  greatly  and  per- 
manently injured." 

At  the  trial  Walters  offered  testimony  tending  to 
show  that  on  the  night  in  question  he  was  a  passenger 
for  hire  on  the  train  of  the  railway  company,  and  that 
as  he  approached  the  station  the  conductor  came  in  and 
told  him,  "This  is  Bigelow,  come  on" ;  that  he  followed 
the  conductor  out  of  the  car,  and  that  the  conductor 
directed  him  to  "get  down  there  on  that  step,  and  don't 
step  straight  out,  but  step  with  the  train,  so  it  won't 
hurt  you,  and  be  quick  about  it."  He  stated  that  the 
night  was  cloudy  and  somewhat  dark,  and  when  the 
coach  had  passed  the  depot  about  sixty  feet  he  stepped 
off  the  train  and  sustained  the  injuries  for  which  the 
action  was  brought.  A  witness  who  came  to  get  the 
mail  sack  thrown  from  the  same  train  testified  that 
as  the  train  passed  the  station  a  passenger  was  stand- 
ing on  the  steps,  and  the  conductor  was  above  him  with 
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a  lantern  in  his  hand ;  that  he  heard  the  conductor  tell 
the  passenger,  who  turned  out  to  be  Walters,  to  face 
the  way  the  train  was  going  or  he  would  fall.  The 
witness  said  the  train  did  not  stop,  but  was  moving  at 
the  rate  of  about  six  miles  an  hour,  and  also  that  the 
conductor  gave  the  "high  ball,"  or  go  ahead  sign,  over 
the  head  of  the  passenger,  who  was  standing  on  the 
lower  step.  There  was  also  testimony  that  on  the  re- 
turn trip  the  conductor  inquired  of  the  mail  carrier  if 
Walters  was  badly  hurt,  and  that  he  also  made  inquiry 
as  to  the  age  and  family  of  Walters.  Testimony  of  a 
contrary  nature  was  given  by  the  trainmen,  but  the 
general  verdict  of  the  jury  was  in  favor  of  Walters, 
and  with  it  were  returned  answers  to  a  number  of 
special  questions  that  were  submitted. 

It  is  contended  by  appellant  that  the  court  should 
have  directed  a  verdict  in  favor  of  the  railway  com- 
pany. It  was  the  duty  of  the  railway  company  to  ex- 
ercise the  higliest  degree  of  care  which  was  reason- 
ably practicable  in  transporting  this  passenger,  and 
also  in  setting  him  down  at  his  destination;  and  the 
failure  of  the  company  to  stop  the  train  long  enough  to 
enable  him  to  alight  with  safety,  as  the  jury  found  in 
this  case,  was  culpable  negligence.  (A.  T.  &  S.  F.  Kid. 
Co.  V.  Hughes,  55  Kan.  491;  Railway  Co.  v.  Walters, 
78  Kan.  89;  Railway  Co.  v.  Wimmer,  72  Kan.  566.) 

It  is  insisted,  however,  that  as  Walters  voluntarily 
alighted  from  the  train  when  it  was  in  motion  the  trial 
court  should  have  held  as  a  matter  of  law  that  his  own 
negligence  barred  a  recovery.  There  is,  of  course, 
some  danger  in  getting  off  a  moving  train,  however 
slow  the  rate  of  speed,  but  it  can  not  be  said  as  a  matter 
of  law  that  every  case  of  boarding  or  alighting  from  a 
train  in  motion,  without  regard  to  the  speed  or  the 
circumstances  under  which  it  is  done,  renders  the  pas- 
senger guilty  of  contributory  negligence.  In  A.  T.  & 
S.  F.  Rid.  Co.  V.  McCandliss,  Adm'r,  83  Kan.  366,  it 
was  said  that  "stepping  from  a  train  of  cars  in  motion 
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to  a  stationary  platform,  or  to  the  stationary  ground, 
which  is  more  dangerous,  is  not  always  culpably  dan- 
gerous and  is  not  negligence  per  se.'*  (Page  373.)  In 
A.  T.  &  S.  F.  Rid.  Co.  V.  Hughes,  55  Kan.  491,  where 
the  conductor  failed  to  bring  his  train  to  a  stop,  but  di- 
rected the  passenger  to  alight  while  it  was  in  motion, 
the  contention  was  made  that  the  attempt  to  alight, 
with  or  without  the  invitation  or  order  of  the  con- 
ductor, was  contributory  negligence.  It  was  there 
said: 

"It  is  not  contributory  negligence  per  se  for  a  pas- 
senger to  leave  a  train  which  is  in  motion.  Of  course, 
a  passenger  must  exercise  ordinary  care,  and  if  he 
voluntarily  places  himself  in  a  perilous  position,  and 
incurs  a  danger  so  obvious  that  an  ordinarily  prudent 
man  would  not  encounter  it,  there  can  be  no  recovery. 
Whether  the  act  of  Hughes  in  leaving  the  train  while 
it  was  in  motion  constitutes  contributory  negligence 
barring  a  recovery  depends  upon  whether  the  danger 
was  so  patent  that  a  prudent  man  under  the  circum- 
stances would  not  have  made  the  attempt.  We  think 
it  was  clearly  a  question  of  fact  for  the  jury  to  de- 
termine."   (Page  498.) 

Along  the  same  line  see :  S.  K.  Rly.  Co.  v.  Sanford, 
45  Kan.  372;  Railway  Co.  v.  Loewe,  69  Kan.  843;  Rail- 
way Co.  V.  Holloway,  71  Kan.  1. 

Of  course,  exceptional  cases  may  be  surmised  of  a 
passenger  jumping  from  a  train  where  the  speed  was 
so  great,  the  danger  so  obvious  and  the  circumstances 
such  that  a  court  would  be  justified  in  directing  a  ver- 
dict against  the  passenger.  The  present  case  does  not 
fall  within  that  class.  When  Walters  approached 
Bigelow  and  was  escorted  by  the  conductor  to  the  plat- 
form of  the  coach  he  had  a  right  to  assume  that  the 
train  would  be  brought  to  a  stop.  When  he  went  down 
upon  the  lower  step  of  the  coach  he  must  have  known 
that  the  train  was  still  in  motion,  but  it  appears  that  it 
was  then  going  at  the  speed  of  about  three  to  four 
miles  an  hour.    Passing  by  the  station  without  stop- 
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ping  and  carrying  him  away  from  his  home  would 
naturally  have  a  tendency  to  disturb  him.  At  that  time 
the  conductor  advised  him  as  to  the  manner  of  alight- 
ing, and  also  gave  him  the  imperative  direction  to  get 
off  the  train  and  do  it  quickly.  In  view  of  these  circum- 
stances, including  the  speed  of  the  train  and  the 
direction  of  the  conductor  to  alight,  the  matter  of  con- 
tributory negligence  was  a  fair  question  for  the  deter- 
mination of  the  jury.  (Cumberland  VaMey  Railroad 
Co.  V.  Maugana,  61  Md.  53 ;  New  York,  PhUa.  and  Nor- 
folk R.  R.  Co.  V.  Coulboum,  69  Md.  360;  The  Louisville 
and  NashviUe  Railroad  Company  v.  Crunk,  119  Ind. 
542 ;  Penna.  R.  Co.  v.  Lyons,  129  Pa.  St.  113 ;  Carr  v. 
Eel  River,  etc.,  R.  R.  Co.,  98  Cal.  366,  21  L.  R,  A.  354, 
and  note ;  3  Thomp.  Com,  L.  of  Neg.  §  3027 ;  6  Cyc.  643.) 
It  is  argued  that  whatever  may  be  the  true  rule  on 
this  question  the  instructions  given  by  the  trial  court 
constituted  the  law  of  the  case,  which  the  jury  were 
bound  to  observe,  and  that  the  jury  in  their  findings 
went  contrary  to  the  instructions,  and  therefore  there 
should  be  a  reversal.  In  one  of  its  instructions  the 
court  told  the  jury  in  effect  that  if  an  ordinarily  careful 
and  prudent  person  would  not,  under  the  circumstances 
which  surrounded  Walters  when  he  alighted  from  the 
train  at  the  time  of  the  injury,  have  stepped  from  the 
train  while  it  was  in  motion  the  plaintiff  was  neces- 
sarily negligent  and  can  not  recover.  In  a  later  in- 
struction the  jury  were  told : 

"I  instruct  you  as  a  matter  of  law  that  it  is  contribu- 
tory negligence  for  a  passenger  on  a  train  to  undertake 
to  alight  from  it  in  the  darkness  of  the  night,  while  it 
is  in  motion  at  the  rate  of  from  two  to  six  miles  an 
hour,  without  any  light  to  guide  his  steps  or  move- 
ments." 

The  jury  found  that  the  train  was  in  motion  when 
Walters  alighted,  and  that  it  was  moving  at  a  speed  of 
from  three  to  four  miles  an  hour,  and  it  is  therefore 
argued  that  the  finding  necessarily  violated    the  in- 
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struction  of  the  court.  Leaving  out  of  the  question  the 
correctness  of  the  instruction  quoted,  it  will  be  seen , 
that  it  clearly  involves  other  considerations  than  that 
the  train  was  in  motion  and  moving  at  the  rate  of 
speed  mentioned  by  the  court.  It  will  be  observed,  too, 
that  the  instruction  includes  the  darkness  of  the  night 
when  the  passenger  alighted,  and  when  there  was  no 
light  to  guide  his  steps  or  movements.  While  Walters 
alighted  from  the  train  on  the  morning  of  July  26,  be- 
tween half  past  three  and  four  o'clock,  it  was  also 
found  by  the  jury  that  it  was  not  then  so  dark  as  to 
prevent  Walters  from  seeing  where  he  was  stepping 
when  he  alighted.  As  the  element  of  darkness  is  lack- 
ing the  argument  of  appellant  that  the  jury  disre- 
garded the  instruction  is  not  good. 

It  is  further  contended  that  the  jur/  must  have  vio- 
lated an  instruction  to  the  effect  that  the  direction  or 
advice  of  the  conductor  to  the  passenger  to  alight  from 
the  train  while  it  was  in  motion  was  not  sufficient  rea- 
son to  justify  him  in  doing  so.  That  single  circum- 
stance may  not  be  sufficient  to  justify  a  passenger  in 
stepping  from  a  moving  train.  The  speed  might  be  so 
great,  the  danger  so  palpable  and  the  surrounding  cir- 
cumstances such  that  it  would  be  gross  negligence  to 
jump  from  the  train,  even  upon  the  invitation  or  direc- 
tion of  the  conductor.  As  we  have  seen,  other  circum- 
stances entered  into  the  consideration  in  this  case,  and 
hence  it  can  not  be  said  that  the  verdict  violated  the 
instruction  of  the  court  in  this  particular. 

Another  point  of  contention  in  the  case  was  whether 
the  hydrocele  from  which  Walters  was  suffering  re- 
sulted from  the  injury  received  when  he  alighted  from 
the  train  or  from  an  earlier  injury  which  was  inflicted 
while  he  was  working  as  a  section  hand  for  the  railway 
company,  and  for  which  settlement  had  been  made  and 
compensation  paid.  The  court  instructed  the  jury  in 
substance  that  Walters  could  receive  nothing  because 
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of  that  injury  or  any  condition  resulting  from  it.  The 
jury  were  asked  the  question  whether  on  alighting 
from  the  train  Walters  sustained  an  injury  called 
"hydrocele,"  and  whether  it  was  originally  so  caused 
or  was  a  recurrence  of  a  former  complaint.  The 
answer  of  the  jury  was,  "recurrence."  The  appellant 
infers  from  this  answer  that  the  jury  awarded  dam- 
ages for  the  previous  injury,  for  which  compensation 
had  been  made.  Of  course,  no  recovery  could  be  had 
for  that  injury,  but  if  Walters  had  been  cured  of  the 
disease  of  hydrocele  resulting  from  the  first  injury,  as 
the  physicians  of  the  railway  company  had  decided 
when  he  was  discharged  from  the  hospital,  and  the 
later  injury  brought  on  the  same  disease  or  condition, 
no  reason  is  seen  why  he  could  not  recover  for  the  con- 
sequences of  the  injury.  Apart  from  that  considera- 
tion, the  jury  found  that  other  injuries  than  hydrocele 
resulted  from  the  fall,  and  that  in  addition  to  this  dis- 
ease there  were  sprains  of  the  back  and  the  hips.  A 
witness  for  the  railway  company,  who  is  a  physician, 
testified  that  when  Walters  returned  to  the  hospital 
for  treatment  after  the  accident  he  was  suffering  from 
a  sprain  of  the  back  and  left  hip,  and  that  he  then 
complained  that  the  hydrocele  had  returned,  but  that 
the  witness  found  no  fiuid  in  the  sac  and  could  dis- 
cover no  evidence  of  hydrocele.  It  can  not  be  said  that 
the  injury  for  which  appellee  recovered  was  the  earlier 
one,  for  which  the  company  had  settled,  nor  that  it  was 
not  the  one  which  resulted  from  falling  from  the  train. 
Appellant  contends  also  that  hydrocele  is  a  disease 
which  may  be  easily  and  permanently  cured,  and  that 
the  testimony  shows  that  if  Walters  had  submitted  to  a 
slight  surgical  operation  he  might  have  got  rid  of  the 
disease.  The  court  told  the  jury  in  substance  that  if 
by  a  reasonable  and  safe  operation  he  might  have  been 
restored  to  health,  and  neglected  or  refused  to  submit 
to  it,  he  would  not  be  entitled  to  recover  as  for  a  per- 
manent disability,  but  could  only  recover  for  the  losses. 
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sustained  up  to  the  time  reasonably  necessary  to  per- 
form the  operation  and  to  bring  about  his  recovery. 
It  was  not  an  undisputed  fact  in  the  case  that  the  hy- 
drocele with  which  Walters  was  afflicted  after  falling 
from  the  train  could  have  been  removed  by  a  surgical 
operation,  nor  that  he  could  safely  have  submitted  to 
an  operation.  A  physician  who  examined  him  testified 
at  length  as  to  his  condition,  and  stated  that  an  opera- 
tion could  not  have  been  performed  with  an  assurance 
of  a  cure;  that  radical  treatment  was  not  advisable,  and 
might  terminate  fatally. 

On  the  testimony  it  can  not  be  held  that  the  award 
of  damages  is  excessive  and  we  discover  no  error  in  the 
proceedings  which  justifies  a  reversal.  The  judgment 
is  affirmed. 


A.  W.  Bailey  et  aU,  as  Partners,  etc.,  Appellees,  v. 
The  Fredonia  Gas  Company,  Appellant. 

No.  16,691. 
SYLLABUS  BY   THE  COURT. 

1.  Contracts — Severable  or  Entire — Drilling  Welle — Time  of 
Payment,  A  provision  of  a  written  contract  that  one  party 
shall  drill  a  certain  number  of  wells,  and  in  case  gas  is  found 
in  any  or  all  of  them  in  paying  quantities  the  other  party 
shall  own  and  possess  such  well  or  wells  by  paying  the  cost 
of  drilling  the  same,  implies  that  a  payment  is  due  whenever 
a  paying  well  has  been  drilled. 

2.  Abandonment — Action  to  Recover  for  Part  Performed. 

Where  under  such  a  contract  a  payment  has  become  due,  but 
the  party  liable  therefor  refuses  to  make  it,  contending  that 
nothing  need  be  paid  until  all  the  wells  are  completed,  the 
party  entitled  to  receive  it  has  a  right  to  abandon  further 
work  and  sue  for  that  already  done. 

8.  Limitation  of  Actions,     Such  an  action  is  one  upon 

the  contract,  and  the  statute  of  limitations  applicable  thereto 
is  that  relating  to  agreements  in  writing. 
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Appeal  from  Wilson  district  court;  James  W.  Fin- 
LEY,  judge.    Opinion  filed  June  11,  1910.    Affirmed. 

/.  T.  Cooper,  H.  P.  Farrelly,  and  T.  R.  Evans,  for  the 
appellant. 

P.  C.  Young,  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  The  Fredonia  Gas  Company  held  a  num- 
ber of  oil-and-gas  leases.  It  entered  into  a  written  con- 
tract concerning  them  with  two  individuals,  who  after- 
ward  assigned  their  interests  to  the  Illinois-Kansas  Oil 
and  Gas  Company.  The  last-named  company  per- 
formed some  work  under  the  contract,  on  account  of 
which  it  claimed  that  the  other  company  became  in- 
debted to  it  in  the  sum  of  $1154.75.  It  owed  the  firm 
of  Bailey  &  Kammerer  $1046.42  upon  a  judgment,  to 
secure  the  payment  of  which  it  assigned  to  them  its 
claim  against  the  Fredonia  Gas  Company.  The  firm 
sued  and  recovered  thereon,  and  the  defendant  appeals. 
No  serious  question  is  raised  as  to  the  sufficiency  of  the 
assignment  of  the  claim  to  Bailey  &  Kammerer,  and 
none  at  all  as  to  the  assignment  of  the  rights  of  the  in- 
dividual contractors  to  the  Illinois-Kansas  company. 
For  simplicity  in  statement  the  case  will  be  treated  as 
though  the  contract  had  been  made  by  the  two  com- 
panies, and  as  though  this  litigation  were  between 
them,  the  legal  questions  involved  being  the  same  as 
though  that  were  the  actual  situation!  The  Fredonia 
company  will  be  spoken  of  as  the  gas  company  and  the 
Illinois-Kansas  company  as  the  oil  company. 

The  substance  of  the  contract  was  that  the  oil  com- 
pany was  to  drill  five  wells  upon  the  land  covered  by 
the  leases.  Any  well  which  produced  oil  was  to  belong 
to  the  oil  company.  Any  well  which  produced  gas  in 
paying  quantity,  which  was  defined  to  mean  at  least 
1,000,000  cubic  feet  a  day,  was  to  belong  to  the  gas 
company,  upon  payment  to  the  oil  company  of  the 
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actual  cost  of  drilling.  The  oil  company  drilled  two 
wells  which  proved  unproductive.  According  to  its  own 
evidence  it  then  drilled  a  paying  gas  well,  which  the 
gas  company  accepted,  but  the  cost  of  which  it  refused 
to  pay  upon  the  ground  that  no  payment  was  due  until 
all  five  wells  had  been  drilled.  On  account  of  the  dis- 
pute on  this  point,  and  consequent  nonpayment  of  the 
cost  of  the  third  well,  the  oil  company  abandoned 
further  operations.  The  gas  company  itself  drilled  the 
remaining  two  wells,  which  proved  unproductive.  At. 
the  trial  it  contended  that  the  third  well  was  not  a  pay- 
ing one  within  the  terms  of  the  contract,  and  that  the 
oil  company  had  abandoned  work  because  of  a  difficulty 
with  its  contractors,  but  the  jury  found  against  these- 
contentions. 

The  substantial  legal  question  in  dispute  is  whether 
under  the  contract  the  oil  company  had  a  right  to  de- 
mand payment  for  the  expense  of  drilling  the  third 
well  before  it  drilled  the  fourth  and  fifth,  and  whether 
upon  a  refusal  of  payment  it  had  a  right  to  abandon 
further  operations  upon  that  account.  The  exact  lan- 
guage of  the  agreement,  so  far  as  here  material,  is : 

"Should  gas  be  found  in  either  or  all  of  said  wells  in 
paying  quantities  as  herein  described,  then  and  in  that 
event  the  parties  of  the  first  part  shall  own  and  possess 
such  well  or  wells  by  paying  the  second  party  the  actual 
cost  of  drilling  the  same,  together  with  the  cost  of 
tubing  and  other  things  necessary  to  protect  said  well. 

"On  the  other  hand  if  oil  is  found  in  either  or  all  of 
the  said  wells,  then  and  in  that  event  wells  so  producing 
oil  shall  become  and  remain  the  absolute  property  of  the 
party  of  the  second  part. 

"It  is  further  mutually  agreed  that  the  first  party 
reserves  the  right  to  drill  a  well  or  wells  upon  said 
premises  at  such  time  as  it  may  desire ;  and  in  the  event 
it  shall  do  so,  should  it  in  the  drilling  of  a  well  discover 
oil  instead  of  gas,  said  oil  well  shall  become  the  absolute 
property  of  the  party  of  the  second  part,  upon  paying 
the  party  of  the  first  part  the  cost  of  drilling  the  said 
well,  together  with  the  pipe  and  casing  thereof. 

"To  make  the  matter  plain,  it  is  the  intention  of  botlt 
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parties  hereto  to  develop  said  land ;  and  that  an  oil  well 
becomes  the  property  of  the  second  party;  and  a  gas 
well  becomes  the  property  of  the  first  party ;  provided 
that  neither  party  shall  be  required  to  pay  the  price  and 
cost  of  drilling  any  well  as  herein  mentioned,  unless  the 
same  produces  oil  or  gas  in  paying  quantities,  as  herein 
mentioned ;  but  all  gas  wells  of  whatever  capacity  shall 
be  the  property  of  the  first  party  and  all  oil  wells  of 
whatever  capacity  shall  be  the  property  of  the  second 
party;  each  party  paying  for  the  same,  except  second 
party  may  use  gas  in  otherwise  operating  said  leases." 

The  contract  did  not  say  in  so  many  words  that  the 
cost  of  a  paying  well  drilled  by  one  party  but  falling  to 
the  ownership  of  the  other  was  to  be  paid  upon  its 
tM)mpletion,  but  that  is  the  fair  implication.  No  other 
time  of  payment  was  mentioned  or  suggested.  If  a 
paying  gas  well  was  drilled  by  the  oil  company,  the  gas 
company  did  not  have  an  option  to  take  it  or  leave  it. 
The  paragraph  of  the  agreement  last  quoted  shows  that 
it  became  the  property  of  the  company  at  once,  without 
Any  further  negotiations.  The  paragraph  first  quoted 
provides  that  the  gas  company  should  own  such  a  well 
by  paying  to  the  oil  company  the  cost  of  drilling  it.  By 
one  provision  the  title,  with  the  right  of  possession  and 
control,  accrued  at  once,  and  by  another  it  accrued  upon 
the  payment  of  the  cost.  It  was  therefore  manifestly 
within  the  contemplation  of  the  parties  that  the  cost 
Bhould  be  paid  at  once,  without  waiting  for  the  full 
completion  of  the  contract.  The  amount  to  be  paid  on 
account  of  each  well  was  determined  by  the  cost  of  that 
particular  well.  The  contract  was  clearly  severable. 
(See  20  L.  R.  A.,  n.  s.,  1069,  note;  59  Am.  St.  Rep.  279, 
note.) 

"A  contract  consisting  of  several  distinct  items  and 
founded  on  a  consideration  which  is  apportioned  to  each 
item  is  severable.  Thus,  if  A  enters  into  a  contract  to 
supply  machinery  to  B  for  a  certain  price,  and  to  keep 
it  in  order  for  a  yearly  payment,  he  becomes  entitled  to 
recover  the  price  of  the  machinery  as  soon  as  he  de- 
livers it,  without  waiting  for  the  performance  of  the 


Digitized  by  VjOOQ IC 


750  SUPREME  COURT  OF  KANSAS. 

Bailey  v.  Gas  Co. 

rest  of  the  contract."     (1  Beach,  Modem  Law  Cont^ 
§  731.) 

In  Carney  v.  Havens,  23  Kan.  82,  a  contract  involv- 
ing  compensation  for  separate  transactions  was  held  to 
be  entire,  so  that  no  right  of  action  arose  until  both 
were  completed,  but  the  decision  was  affected  by  the 
conduct  of  the  parties  as  indicating  the  practical  con- 
struction placed  upon  the  agreement. 

It  being  determined  that  the  cost  of  the  productive 
well  was  payable  upon  its  completion,  it  follows  that  the 
refusal  of  the  gas  company  to  make  payment  until  the 
other  wells  were  drilled  justified  the  oil  company  in 
abandoning  the  contract  and  suing  for  the  agreed  price 
of  the  work  already  done  under  it.  In  Canal  Company 
V.  Gordon,  73  U.  S.  561,  the  right  to  pursue  such  a 
course  was  upheld  under  circumstances  thus  stated  in 
the  headnote : 

"In  a  contract  to  make  and  complete  a  structure,  with 
agreements  for  monthly  payments,  a  failure  to  make  a 
payment  at  the  time  specified  is  a  breach  which  justifies 
the  abandonment  of  the  work,  and  entitles  the  con- 
tractor to  recover  a  reasonable  compensation  for  the 
work  actually  performed.  And  this  notwithstanding  a 
clause  in  the  contract  providing  for  the  rate  of  interest 
which  the  deferred  payment  shall  bear  in  case  of  fail- 
ure." 

(See,  also.  Eastern  Arkansas  Hedge  Fence  Co.  v. 
Tanner,  67  Ark.  156;  Schwartz  et  ux.  v.  Saunders,  46 
111.  18 ;  Keeler  v.  Clifford,  165  111.  544 ;  Stewart  v.  Many, 
7  111.  App.  508;  Reybold  v.  Voorhees  et  al.,  30  Pa.  St. 
116;  Bennett  v,  Shaughnessy,  6  Utah,  273;  School  Dis^ 
trict  V.  Hayne,  46  Wis.  511 ;  13  L.  R.  A.,  n.  s.,  448,  note.) 

The  gas  company  places  some  stress  upon  a  further 
provision  of  the  contract  by  which  the  oil  company 
bound  itself  to  proceed  at  once  with  the  drilling  of  the 
wells,  and  to  "continue  its  operations  until  all  are  com- 
pleted."   Like  the  other  obligations  assumed,  however^ 
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this  one  was  dependent  upon  the  performance  of  the 
agreement  with  respect  to  payments. 

"Where  work  is  done  under  a  contract  which  pro- 
vides for  payment  by  installments  at  stated  periods, 
and  the  payments  are  not  made,  the  contractor  may  quit 
the  work,  and  he  will  then  be  entitled  to  recover  for  all 
that  he  has  done  at  the  contract  rates ;  and  this  notwith- 
standing the  contract  provides  in  express  terms  that  the 
work  shall  be  steadily  prosecuted  without  intermission 
to  final  completion."  (Bean  v.  MiUer,  69  Mo.  384, 
syllabus.) 

Inasmuch  as  upon  the  facts  found  by  the  jury  the  oil 
company  was  justified  in  abandoning  the  contract,  the 
gas  company  could  not  recover  by  way  of  set-oflf  or 
otherwise  for  the  expense  of  drilling  the  last  two  wells. 

The  action  was  brought  more  than  three  years,  and 
less  than  five,  after  the  third  well  was  completed.  The 
gas  company  maintains  that  the  three-year  statute  of 
limitation  applies,  and  hence  that  the  claim  was  barred. 
The  obligation  sought  to  be  enforced  grew  "not  re- 
motely or  ultimately,  but  immediately"  out  of  the  writ- 
ten contract,  and  the  five-year  statute  governs.  (25 
Cyc.  1038.) 

The  right  of  the  plaintiffs  to  maintain  the  action 
is  challenged  upon  the  ground  that  the  claim  sued  upon 
was  assigned  to  them  as  security.  The  rule  adopted  in 
Mardey  v.  Park,  68  Kan.  400,  that  the  holder  of  the 
legal  title  to  a  note  may  sue  upon  it,  although  not  its 
beneficial  owner,  is  not  peculiar  to  instruments  of  that 
character.  The  case  of  Stewart  v.  Price,  64  Kan  191, 
which  was  there  overruled,  was  based  upon  an  open 
account.  Here,  however,  the  plaintiffs  were  not  merely 
nominally  but  actually  real  parties  in  interest. 

The  gas  company  complains  of  the  admission  of  in- 
competent evidence,  but  the  objections  now  urged  do 
not  appear  to  have  been  made  at  the  trial. 

Complaint  is  also  made  that  the  instructions  assumed 
that  the  oil  company  ceased  work  either  because  it  had 
not  received  the  cost  of  the  third  well  or  because  of 
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difficulty  with  the  contractors.  These  were  the  only  two 
reasons  suggested  by  the  evidence,  and  the  failure  to 
refer  to  the  possibility  of  others  was  not  prejudicial. 

To  the  question  whether  the  oil  company  had  trouble 
with  its  drillers,  and  ceased  operations  on  that  account, 
the  jury  replied,  "Yes,  but  not  the  exclusive  cause." 
This  answer  had  some  tendency  to  support  the  gas 
company's  version  of  the  facts,  but  the  general  verdict 
of  the  jury  must  be  deemed  to  imply  a  finding  that  if 
the  payment  had  been  made  the  oil  company  would  have 
proceeded  with  the  work. 

The  other  specific  errors  assigned  are  covered  by 
what  has  already  been  said.    The  judgment  is  affirmed. 


The  Chanute  Brick  and  Tile  Company,  Appellee, 
V.  The  Gas  Belt  Fuel  Company,  Appellant. 

No.  16.600. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Acceptance  of  Benefits  by  One  Not  a  Party  or 
Assignee,  If  a  written  contract  executed  by  A  and  B  be  ac- 
cepted by  C,  and  acted  upon  by  A  and  C,  although  the  con- 
tract be  not  assigned  by  B  it  becomes  the  contract  of  C  aa 
fully  as  if  formally  assigned  to  him. 

2.  Construction — Parol  Evidence,     The  intention  of  the 

parties  to  a  contract  is  to  be  determined  primarily  by  the 
language  employed  therein,  construed  in  its  ordinary  mean- 
ing. If  a  provision  be  fairly  susceptible  of  two  meanings, 
then  the  general  scope  and  purpose  of  the  entire  transaction 
and  all  the  surrounding  circumstances  are  to  be  considered  in 
determining  which  meaning  was  intended. 

8.  Enforcement — Fairness — Agreement  Not  Uneonscion' 

able.  Equity  will  not  enforce  an  unconscionable  contract; 
but  the  mere  fact  that  one  provision  of  a  legal  contract,  or 
even  the  entire  contract,  is  more  favorable  to  one  party  than 
to  the  other  does  not  ordinarily  render  it  unconscionable. 

Appeal  from  Neosho  district  court;  S.  W.  Brewster, 
judge  pro  tern.    Opinion  filed  June  11, 1910.    Affirmed. 
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Jolfm  J.  J  ones,  and  James  W.  Reid,  for  the  appellant. 
H.  P.  Farrelly,  and  T.  R.  Evans,  for  the  appellee. 

.The  opinion  of  the  court  was  delivered  by 

Smith,  J.:  The  findings  of  the  court  are  in  sub- 
stance that  W.  B.  Hill,  in  making  the  contract  marked 
"Exhibit  A,"  was  promoting  a  corporation,  afterward 
incorporated  as  the  Gas  Belt  Fuel  Company,  and  that 
Hill  made  the  contract  for  the  benefit  of  the  gas  com- 
pany after  it  should  be  incorporated ;  that  W.  S.  Coch- 
rane, as  trustee,  was  expressly  acting  for  the  plaintiff 
brick  company;  that  no  formal  assignment  of  the  con- 
tract was  made  by  Hill  to  the  defendant  gas  company, 
but  the  defendant  accepted  the  contract  and  derived 
benefits  therefrom,  with  the  acquiescence  of  the  plain- 
tiff;  that  the  plaintiff  applied  for  gas  within  the  time 
specified  in  the  contract,  and  the  defendant  furnished 
it  under  the  contract  three  or  four  months,  and  re- 
ceived pay  therefor  at  the  price  stipulated;  that  the 
defendant  then  shut  off  the  gas,  and  afterward  a  tem- 
porary contract  was  made ;  that  in  this  temporary  con- 
tract the  claim  of  the  defendant  that  it  was  not  bound 
by  the  Hill  contract  was  recognized,  but  it  was  ex- 
pressly provided  that  the  rights  of  neither  party  under 
it  should  be  affected  by  the  temporary  contract. 

It  is  contended  by  the  defendant  that  the  finding  of 
the  court  that  it  accepted  the  contract  of  Hill  with  the 
plaintiff  and  supplied  the  plaintiff  with  gas  thereunder 
is  against  the  weight  of  the  evidence;  but  it  admits 
that  the  evidence  as  to  this  fact  is  conflicting.  If  so, 
the  finding  is  conclusive  here.  The  circumstance  that 
the  defendant  seems  to  have  adopted  other  provisions 
of  the  Hill  contract  and  acquired  substantial  benefits 
thereunder  may  have  been  considered  by  the  court, 
and  properly,  in  determining  the  preponderance  of  the 
evidence. 

The  defend wt  contenda  that  the  plaintiff  never  per- 
formed or  offered  to  perform  the  conditions  of  the 
48— 82  KAN. 
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contract,  even  if  "Exhibit  A"  did  become  the  contract 
between  the  two  corporations,  in  that  it  never  took  or 
proposed  to  take  all  the  gas  used  in  its  business. 
Whether  it  was  obligated  to  do  so  depends  on  the  con- 
struction to  be  given  to  the  twelfth  paragraph  of  the 
contract,  especially  this  portion  thereof: 

"The  Chanute  Brick  and  Tile  Company  .  .  . 
shall  have  all  the  gas  it  may  need  for  the  operation  of 
its  plant,  but  not  to  exceed  an  average  of  2,000,000 
cubic  feet  daily,  and  at  the  same  price  and  for  the  same 
length  of  time  as  any  other  company  or  manufacturing 
industry  interested  in  the  pipe  line." 

This  amounts  to  an  express  undertaking  on  the  part 
of  Hill  to  supply  gas  to  the  plaintiff,  and  if  the  de- 
fendant accepted  the  contract  and  acted  thereunder  it 
became  the  written  contract  of  the  latter.  {Marks  v^ 
Chumos,  ante,  p.  562.) 

The  question  then  is.  What  does  this  provision  mean? 
The  defendant  correctly  says  that  the  language  should 
be  interpreted  in  its  ordinary  meaning.  If,  so  con- 
strued, it  is  found  to  be  ambiguous  and  susceptible  of 
two  meanings,  all  the  circumstances  under  which  it 
was  made  should  be  considered  in  determining  which 
meaning  was  intended,  viz.,  whether  it  means  all  the 
gas  used  by  the  plaintiff  in  the  operation  of  its  plant,, 
as  contended  by  the  defendant,  or  all  the  gas  it  wanted 
or  required,  as  contended  by  the  plaintiff  and  found 
by  the  court.  The  defendant  in  its  brief,  presumably 
in  accordance  with  the  evidence,  says  that  at  the  time 
the  contract  was  made  the  plaintiff  had  1825  acres  of 
leased  gas  land,  with  from  3,000,000  to  4,000,000  cubic 
feet  daily  capacity  already  developed,  in  addition  to 
the  leases  to  be  assigned  to  Hill,  and  in  the  same  field. 
If  under  these  circumstances  it  were  the  intention  of 
the  parties  that  the  plaintiff  should  take  of  the  defend- 
ant all  the  gas  used  in  the  operation  of  its  plant,  it 
would  have  been  natural  to  have  plainly  and  une- 
quivocally so  provided.    Under  such  circumstances  the 
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plaintiff  would  naturally  use  its  own  gas  in  preference 
to  buying,  and  at  the  same  time  might  reasonably  de- 
sire to  make  this  provision  in  case  at  any  time  its  gas 
proved  insufficient.  On  the  other  hand,  Hill,  in  the  in- 
terest of  his  proposed  gas  company,  would  naturally 
desire  to  furnish  all  the  gas  that  the  plaintiff  would 
use.  Considering  the  language  and  all  the  circum- 
stances, the  court  construed  the  quoted  language  to 
mean  "all  the  gas  wanted  or  required  for  the  operation 
of  its  plant."  We  can  not  say  that  the  court  erred 
therein.  Accordingly,  the  court  found  that  the  plain- 
tiff had  complied  fully  with  the  contract  on  its  part 
In  other  words,  the  court  found  that  the  plaintiff  came 
into  court  with  clean  hands. 

Again,  it  is  urged  by  the  defendant  that  the  con- 
tract, so  construed,  is  inequitable,  in  that  the  defend- 
ant could  not  make  a  profit  in  furnishing  gas  inter- 
mittently to  supply  the  emergency  demands  of  the 
plaintiff.  Equity  does  not  require,  before  enforcing  a 
contract,  that  it  be  shown  to  be  profitable  to  the  party 
required  to  perform  it.  It  is  usually  not  necessary  to 
invoke  the  action  of  the  court  to  compel  performance 
under  such  circumstances.  Equity  does  refuse  to  en- 
force a  contract,  even  though  legal,  in  which  the  party 
seeking  the  redress  has  so  far  overreached  his  adver- 
sary that  the  contract  is  unconscionable.  This  provi- 
sion of  the  contract  does,  indeed,  seem  burdensome  to 
the  defendant ;  but  this  matters  little.  The  contract  is 
to  be  considered  as  a  whole.  Considering  the  plaintiff 
and  the  defendant  as  the  parties  to  the  contract,  it 
must  be  borne  in  mind  that  by  its  terms  the  defendant 
acquired  gas  leases,  pipe  lines  and  machinery  for  a 
price  not  to  exceed  $50,000,  which  may  have  proven 
much  more  valuable,  and  that  it  sold  to  the  plaintiff 
$7500  worth  of  its  stock  at  par  value,  which  may  have 
been  more  than  its  actual  value.    The  court  found  that 
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the  contract  was  fair  and  mutually  advantageous  at  the 
time  it  was  made,  and  the  finding  seems  to  be  sup- 
ported by  evidence. 
The  judgment  is  affirmed. 


The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
Attorney-general,  Plaintiff,  v.  The  Topeka  Club, 
Defendant. 

No.  ie»60$. 
SYLLABUS  BY  THE  COURT. 

1.  CONSTITUTIONAL  IjlW— Title  of  Act— Statutory  dmatruetion. 
When  a  statute  is  attacked  as  being  in  violation  of  section  16 
of  article  2  of  the  constitution,  for  the  reason  that  it  is  not 
within  the  title  of  the  act,  such  title  will  be  liberally  inter- 
preted for  the  purpose  of  upholding  the  law. 

2.  Same.    It  is  not  necessary  that  the  title  contain  every 

detail  of  the  entire  act.  It  will  be  sufficient  if  it  fairly  indi- 
cates, though  in  general  terms,  its  scope  and  purpose.  ''Ev- 
erything connected  with  the  main  purpose  and  reasonably 
adapted  to  secure  the  objects  indicated  by  the  title  may  be 
embraced  in  the  body  of  the  act  without  violating  the  consti- 
tutional inhibition.''     (Lynch  v.  Chase,  55  Kan.  367.) 

8.  Statute  Relating  to  Intoxicating  Liquors  Held  VaUtL 

Section  4371  of  the  General  Statutes  of  1909,  being  originally 
section  16  of  chapter  128  of  the  Laws  of  1881,  the  title  to 
which  enactment  reads,  "An  act  to  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors,  except  for  medical,  scientific 
and  mechanical  purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  for  such  excepted  purposes,*'  is  within  such 
title  and  is  not  unconstitutional. 

Original  proceeding  in  quo  warranto.    Opinion  filed 
June  11,  1910.    Judgment  for  the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  MarshaU, 
assistant  attorney-general,  Charles  D.  Shukers,  special 
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assistant  attorney-general,  and  /.  /.  Schenck,  county 
attorney,  for  the  plaintiff. 

Charles  Blood  Smith,  and  John  F.  Switzer,  for  the 
defendant. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  action  was  commenced  in  this  court 
by  the  state  to  oust,  enjoin  and  prohibit  the  Topeka 
Club,  a  corporation,  from  permitting  intoxicating  liq- 
uors to  be  stored,  used,  kept  or  delivered  on  its  premises 
.  for  the  purpose  of  being  used  as  a  beverage,  and  from 
permitting  people  to  resort  there  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage.  The  facts 
are  substantially  as  follow : 

The  Topeka  Club  has  been  an  incorporated  body  for 
twenty  years.  Its  members  are  stockholders,  and  con- 
sist of  prominent  business  and  professional  men  who 
reside  in  the  city  of  Topeka,  except  a  few  of  its  mem- 
bers, who  are  nonresidents  of  the  city.  The  club  owns 
a  commodious  building  on  Harrison  and  Sixth  streets, 
which  is  provided  with  all  the  furniture  and  equip- 
ments necessary  for  the  purposes  of  the  club.  The  ob- 
ject of  the  club,  as  stated  in  its  charter  and  as 
evidenced  by  the  manner  in  which  it  has  been  con- 
ducted, is  to  furnish  social  enjoyment  for  its  members 
and  their  families.  It  has  a  capital  stock  of  $100,000, 
which  is  divided  into  500  shares,  of  the  value  of  $200 
each.  The  building  has  three  floors,  and  is  arranged 
so  that  the  wives  and  families  of  the  members  can 
procure  meals  and  hold  social  entertainments,  card 
parties,  receptions  and  other  social  functions  there. 
This  feature  has  been  largely  patronized.  The  club- 
house is  conveniently  located  with  reference  to  both 
the  business  and  the  residence  portions  of  the  city.  It 
has  parlors,  dining  rooms,  reception  rooms,  card  rooms, 
reading  rooms,  sleeping  rooms,  a  kitchen,  and  every 
equipment  for  social  entertainment.    Meals  are  served 
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regularly  and  members  constantly  patronize  the  dining 
rooms,  and  a  few  members  make  the  club  their  perma- 
nent home.  The  management  of  the  entire  house  is  in 
charge  of  a  steward,  who  resides  in  the  building  and  is 
held  responsible  for  the  manner  in  which  the  club  is 
conducted. 

There  is  a  room  in  the  building  called  the  "locker 
room,"  where  there  are  eighty-seven  lockers,  furnished 
for  the  use  and  convenience  of  the  members  who  de- 
sire them.  These  lockers  are  compartments  fourteen 
by  fifteen  by  eighteen  inches.  They  are  built  like  a 
filing  cabinet  or  case  of  pigeonholes.  Each  locker  has 
a  door  and  lock  and  key,  the  key  being  in  the  possession 
of  the  owner.  The  locker  may  be  used  by  the  owner  in 
which  to  keep  an3rthing  desired.  Its  size  and  shape 
make  it  a  very  convenient  place  to  keep  bottles  of  beer, 
wine,  whisky  or  other  intoxicating  liquors  such  as  are 
sometimes  used  as  a  beverage  at  banquets  and  other 
social  functions.  These  lockers  are  used  principally  for 
the  safe-keeping  of  such  liquors.  Only  fifteen  members 
have  lockers.  The  club  does  not  furnish  or  purchase 
the  liquor  for  those  who  have  lockers.  The  employees 
of  the  club  have  nothing  whatever  to  do  with  the 
liquor,  except  that  when  a  member  wishes  to  use  some 
of  the  liquor  belonging  to  him  he  furnishes  a  locker 
key  to  a  waiter,  who  is  authorized  to  procure  the  liquor 
and  serve  it.  The  glasses,  ice  and  other  things  used  in 
serving  the  liquor  are  the  property  of  the  club.  The 
club  does  not  receive  anything,  either  directly  or  indi- 
rectly, for  the  liquors  thus  consumed;  they  belong  to 
the  member.  At  the  time  this  action  was  commenced 
the  club  had  140  members. 

Upon  these  facts  the  state  presents  a  complaint 
which  in  its  charging  part  reads: 

"That  the  said  defendant,  the  Topeka  Club,  in  viola- 
tion of  the  laws  of  the  state  of  Kansas,  and  without 
authority  therefor  under  its  charter,  as  hereinbefore 
set  out,  now  does  exercise,  and  continuously  for  more 
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than  five  years  last  past  has  exercised,  within  the 
city  of  Topeka,  Shawnee  county,  Kansas,  the  corporate 
right  and  franchise  of  keeping  and  maintaining  a  place 
where  persons  are  and  have  been  permitted  to  resort 
for  the  purpose  of  drinking  intoxicating  liquors  as  a 
beverage,  and  where  intoxicating  liquors  are  and  have 
been  kept  for  delivery  to  such  persons  in  violation  of 
law,  and  does  now  exercise,  and  continuously  for  more 
than  five  years  last  past,  within  the  city  of  Topeka, 
Shawnee  county,  Kansas,  has  exercised,  the  corporate 
right  and  franchise  of  keeping  a  place  for  the  storage 
of  intoxicating  liquors,  to  be  there  tised  as  a  beverage, 
and  of  keeping  ice,,  glasses,  tables,  chairs,  ice  boxes  and 
other  furniture,  fixtures  and  property  to  be  used  in 
using  such  intoxicating  liquors  as  a  beverage  at  the 
place  kept  and  maintained  by  the  said  defendant,  where 
persons  are  and  have  been  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as  a  beverage, 
and  where  intoxicating  liquors  are  and  have  been  kept 
for  delivery  in  violation  of  law ;  and  that  the  said  de- 
fendant does  now  exercise,  and  continuously  for  more 
than  five  years  last  past  has  exercised,  within  the  city 
of  Topeka,  Shawnee  county,  Kansas,  the  corporate 
right  and  franchise  of  keeping  and  maintaining  a  club- 
room  and  place  in  which  intoxicating  liquors  are  and 
have  been  received  and  kept  for  the  purpose  of  use  as  a 
beverage,  all  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided  and  in  violation  of  the 
corporate  rights,  privileges  and  powers  conferred  by 
the  charter  of  said  defendant  upon  said  defendant." 

The  real  point  to  this  charge  is  that  the  Topeka 
Club  keeps  and  maintains  a  place  where  intoxicating 
liquors  are  permitted  by  it  to  be  stored  and  kept  for 
use  by  its  members  as  a  beverage,  and  beyond  this  per- 
mits members  to  bring  a  limited  number  of  friends  to 
participate  with  them  in  this  convivial  pleasure.  It  is 
claimed  by  the  state  that  this  violates  section  4371  of 
the  General  Statutes  of  1909  (Laws  1881,  ch.  128,  §  16), 
which  reads : 

"Every  person  who  shall,  directly  or  indirectly,  keep 
or  maintain,  by  himself  or  by  associating  or  combining 
with  others,  or  who  shall  in  any  manner  aid,  assist  or 
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abet  in  keeping  or  maintaining  any  chibroom  or  other 
place  in  which  any  intoxicating  liquor  is  received  or 
kept  for  the  purpose  of  use,  gift,  barter  or  sale  as  a 
beverage,  or  for  distribution  or  division  among  the 
members  of  any  club  or  association  by  any  means  what- 
ever/' etc. 

It  seems  clear  that  the  purpose  of  the  locker  system, 
and  its  only  purpose,  is  to  enable  members  of  the  club 
to  have  intoxicating  liquors  where  they  can  be  readily 
obtained  for  consumption  as  a  beverage  by  themselves 
and  their  invited  guests.  It  does  not  seem  unreason- 
able, therefore,  to  say  that  the  Topeka  Club  keeps  and 
maintains  a  place  where  intoxicating  liquors  are  re- 
ceived and  kept  for  use  as  a  beverage.  This  clearly 
,  violates  the  law. 

It  is  urged,  however,  that  such  an  interpretation  of 
the  statute  makes  it  unconstitutional,  as  violative  of 
section  16  of  article  2  of  the  constitution,  and  the  case  of 
The  State  v.  Barrett,  27  Kan.  213,  is  cited  in  support  of 
this  proposition.  In  our  view  that  case  does  not  go  to 
the  extent  claimed  by  the  defendant.  It  was  there  de- 
cided that  section  19  of  chapter  128  of  the  Laws  of  1881, 
which  prohibits  persons  from  becoming  intoxicated, 
was  unconstitutional  for  the  reason  that  becoming  in- 
toxicated is  an  offense  not  included  in  the  title  to  the 
act.  This  action  is  brought  under  section  16  of  the 
same  chapter,  and  is  therefore  covered  by  the  same  title. 
The  title  does  not  embrace  anything  but  the  manufac- 
ture and  sale  of  intoxicating  liquors.  It  is  argued  that 
if  becoming  intoxicated  is  outside  of  the  title  it  must 
be  held  that  keeping  intoxicating  liquors  for  use  as  a 
leverage  is  also  outside  thereof,  as  it  does  not  pertain 
to  either  the  manufacture  or  sale  of  intoxicating 
liquors,  and  that  the  provision  forbidding  such  act  must 
for  that  reason  be  void  under  the  clause  of  the  constitu- 
tion above  mentioned.  It  is  also  contended  that  the  use, 
keeping,  storage  or  delivery  of  intoxicating  liquor  is 
not  within  this  limitation  and  the  statute  prohibiting 
these  acts  is  void. 
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It  has  .always  been  the  rule  in  this  state  to  interpret 
titles  to  legislative  enactments  liberally,  and  not  in  a 
narrow  or  technical  sense.  In  the  case  of  Lynch  v. 
Chase,  55  Kan.  367,  it  was  said  : 

"It  is  not  necessary  that  the  title  should  be  an  ab- 
stract of  the  entire  act,  but  it  is  deemed  to  be  sufficient 
if  the  title  fairly  indicates,  though  in  general  terms,  its 
scope  and  purposes.  Everything  connected  ivith  the 
main  purpose  and  reasonably  adapted  to  secure  the  ob- 
jects indicated  by  the  title  may  be  embraced  in  the  act 
without  violating  the  constitutional  inhibition."  (Page 
376.) 

The  expressed  purpose  of  this  act  is  to  prohibit — 
that  is,  prevent — ^the  sale  of  intoxicating  liquors  for 
other  than  the  excepted  purposes.  The  language  used 
by  Mr.  Justice  Brewer  in  the  case  of  The  State  v.  Nick- 
erson,  30  Kan.  545,  is  pertinent  here.    It  reads : 

"By  this  section  it  is  evident  that  the  l^slature 
recognized  a  fact,  which  is  a  matter  of  common  knowl- 
edge, that  human  ingenuity  is  ever  seeking  some  means 
to  evade  the  prohibitions  of  the  statute,  and  obtain  a 
sale  of  liquors  without  transgressing  the  letter  of  the 
law ;  and  intended  to  bring  within  the  law  and  punish 
every  disposition  of  liquor  not  expressly  authorized  and 
permitted."     (Page  549.) 

In  the  case  of  Feibelman  t>.  The  State,  130  Ala.  122, 
it  was  said  : 

"Our  prohibition  statutes  very  generally  have  pro- 
visions which  are  merely  intended  to  be  ancillary  to, 
and  to  prevent  evasions  of,  or  to  avoid  difficulties  of 
proof  in  respect  of,  their  main  purpose — ^to  prevent  the 
sale  of  intoxicants.  For  instance,  it  is  quite  usual  for 
them  to  interdict  the  giving  away  of  intoxicating  liq- 
uors. Now  it  is  not  in  the  minds  of  the  legislators 
that  enough  such  liquor  is  going  to  be  given  away  to 
constitute  the  evils  intended  to  be  eradicated;  but  it 
may  well  be  that  the  prohibition  of  the  sale  could 
and  would*  be  evaded  under  the  forms  and  color  of 
gifts  to  such  extent  as  to  defeat  in  great  measure  the 
purpose  of  the  statute.  So,  too,  some  of  the  statutes 
prohibit  the  sale,  etc.,  of  fruit  preserved  in  alcoholic 
liquor,  but  this  is  not  upon  any  idea  that  bona  fide 
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sales  or  gifts  of  such  fruits  would  emasculate  the  stat- 
ute or  would  be  an  evil,  but  it  is  upon  the  other  consid- 
eration that  such  sales,  etc.,  would  not  be  in  good  faith 
of  the  fruit,  but  that  the  fruit  would  be  employed  as  a 
cover  for  transactions  really  involving  sales  of  intoxi- 
cating liquors ;  and  there  is  no  doubt  but  that  bona  fide 
sales  of  fruit  so  preserved,  not  sales  of  the  liquor  pre- 
servative, may  be  prohibited  because  to  allow  such  sales 
would  open  the  door  to  mischievous  evasions  of  the  stat- 
ute aimed  at  sales  of  intoxicating  liquors."   (Page  125.) 

There  is  a  collection  of  cases  upon  this  subject  in  a 
note  in  15  L.  R.  A.,  n.  s.,  430.  It  is  there  said  (p.  431) 
that  an  Indiana  statute  relating  to  intoxicating  liquors 
was  entitled  "An  act  to  regulate  and  license  the  sale  of 
spirituous  liquors,"  etc.  It  prohibited  the  giving  away 
of  intoxicating  liquors,  and  the  question  arose  whether 
that  provision  was  within  the  title  of  the  law.  The 
supreme  court  of  Indiana  held  it  to  be  properly  con- 
nected with  the  subject  embraced  in  the  title,  sajdng: 

"One  branch  of  the  subject  included  in  the  title  of 
the  act  in  question  is  the  licensing — ^the  regulating — of 
the  retail  of  intoxicating  liquors.  That  subject  in- 
cludes the  limitations  as  to  time,  place,  person,  quan- 
tity, etc.,  to  be  imposed  upon  the  sale,  and  when  we 
consider  the  object  for  which  such  a  law  was  passed, 
viz.,  to  prevent  abuses  that  might  flow  from  the  unre- 
strained disposal  of  liquors  in  these  respects,  it  would 
seem  that  the  giving  away  under  circumstances  which 
mifi^t  produce  the  same  evil  results  as  the  selling  would 
be  a  matter  properly  regulated  in  connection  with  the 
selling.  Indeed  it  may  be  regarded  as  a  necessary  in- 
cident to  a  statute  regulating  the  sale  to  secure  its 
efficient  operation.  It  is  a  necessary  precautionary 
provision  to  prevent  evasion  of  the  prohibition  to  sell. 
All  experience  under  license  laws  proves  this."  (The 
State  V.  Adamson,  14  Ind.  296,  297.) 

(See,  also,  Thomasson  v.  The  State,  15  Ind.  449; 
WiUiams  v.  The  State,  48  Ind.  306.) 

There  is  also  a  note  with  a  collection  of  *cases  in  64 
Am.  St.  Rep.  100,  in  which  occurs  the  following: 

"The  title,  'An  act  to  prohibit  the  sale  of  intoxicating 
liquors,'  is  not  insufficient  because  of  the  fact  that  the 
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body  of  the  statute  makes  it  unlawful  to  *seir  or  'give' 
the  same  away  (Parkinson  v.  State,  14  Md.  184;  74 
Am.  Dec.  522 ;  Cearfoss  v.  State,  42  Md.  403 ;  Carson  v. 
State,  69  Ala.  235),  or  because  of  a  provision  in  the 
act  against  the  sale  of  Plantation  Bitters,  or  other  in- 
toxicating bitters  sold  under  the  name  of  patent  medi- 
cines {Howell  V.  State,  71  Ga.  224;  51  Am.  Rep.  259)." 

The  legislature  doubtless  believed  that  if  persons 
were  permitted  to  maintain  clubrooms  in  which  liquor 
is  kept  for  use  as  a  beverage  the  practice,  however  in- 
nocent in  itself  when  carried  on  in  good  faith,  might 
easily  be  converted  into  a  medium  for  the  sale  of  liquor 
under  the  form  of  maintaining  a  club,  and  to  prevent 
this  practice  forbade  a  course  of  conduct  where  sales  if 
made  would  be  difficult  to  detect  and  punish.  This 
same  principle  was  followed  by  this  court  in  the  case 
of  Munroe  v.  City  of  Lawrence,  4A  Kan.  607.  In  that 
€ase  an  ordinance  of  the  city  of  Lawrence  was  upheld 
which  prohibited  the  sale  of  sweet  cider  in  quantities 
of  less  than  one  gallon.  It  was  conceded  that  sweet 
cider  is  a  wholesome  and  harmless  beverage,  and  that 
there  is  nothing  vicious  in  its  sale.  But  it  was  held 
that  where  liquids  are  sold  by  the  drink  the  oppor- 
tunities and  temptations  to  evade  the  law  against  the 
sale  of  intoxicating  liquors,  prohibited  both  by  the  state 
and  the  city,  are  so  great  that  the  ordinance  was  a 
proper  regulation  as  a  means  to  prevent  unlawful  sales 
of  such  liquors.  Presumably  for  the  same  reason  the 
legislature  has  now  prohibited  the  sale  of  intoxicating 
liquors  even  for  the  excepted  purposes  (Laws  1909, 
oh.  164;  Gen.  Stat.  1909,  §  4361  et  seq.),  as  it  has  been 
shown  by  experience  that  such  sales  afford  so  great  an 
opportunity  to  evade  the  law  that  it  could  not  be  effect- 
ively enforced. 

The  main  and  principal  object  of  this  statute  does 
not  seem  to  be  merely  to  prevent  people  from  drinking 
their  own  liquor  as  a  beverage,  but  its  real  purpose  is 
to  prevent  the  organization  of  associations  for  the  pur- 
pose of  maintaining  a  place  where  a  large  number  of 
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people  are  permitted  to  keep  intoxicating  liquor  and 
use  it  as  a  beverage.  The  Topeka  Club  has  140  mem- 
bers, each  of  whom  under  the  rules  of  the  association 
may  bring  a  limited  number  of  guests  to  enjoy  a  con- 
vivial visit  with  him.  This  clubhouse  is  furnished 
with  all  the  equipment  necessary  for  an  enjoyable 
"feast  of  reason  and  the  flow  of  soul/'  and  is  well  cal- 
culated to  attract  the  patronage  of  those  who  enjoy 
pleasures  of  this  character.  It  may  be  said  to  the 
credit  of  the  Topeka  Club  that  not  more  than  fifteen  of 
its  140  members  have  lockers  and  take  advantage  of 
this  privilege.  This,  however,  is  due  to  the  character 
of  its  membership  rather  than  to  the  character  of  the 
organization.  If  it  should  be  held  that  a  law  which 
interdicts  this  practice  is  unconstitutional  and  void,  or 
that  the  right  of  a  member  of  such  an  association  to 
invite  guests  to  the  clubroom,  and  there,  with  other 
members  and  their  guests,  indulge  in  drinking  without 
limit  intoxicating  liquors  which  he  provides  and  keeps 
in  store  there  for  such  purpose,  is  identical  with  his 
right  to  invite  the  same  guests  to  the  private  hospi- 
tality of  his  home  and  there,  as  a  part  of  the  social 
pleasures  of  an  evening's  entertainment,  provide  a 
limited  quantity  of  wine,  beer,  or  other  intoxicating 
liquors,  it  seems  reasonable  to  assume  that  such  or- 
ganizations would  rapidly  multiply  in  number,  and 
imder  the  opportunities  thus  afforded  the  law  would 
be  evaded  to  such  an  extent  that  the  difficulties  already 
encountered  in  its  enforcement  would  be  greatly  in- 
creased. It  may  be  assumed  that  these  considerations 
were  well  known  to  the  legislature  when  this  statute 
was  enacted,  and  that  the  chief  purpose  of  this  section 
was  to  prevent  a  practice  which  might  encourage  and 
perhaps  lead  to  sales  of  intoxicating  liquors  at  such 
places.  It  is  therefore  fairly  within  the  scope  of  the 
title  of  the  act,  and  is  not  unconstitutional. 

It  may  be  said  of  this  club  that  on  account  of  the 
careful  manner  in  which  it  has  been  managed  no  se- 
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rious  objections  have  been  urged  against  it,  but  under 
the  rules  and  regulations  which  it  has  adopted  an  asso- 
ciation of  men  inclined  to  violate  the  law  and  trespass 
upon  the  peace  and  good  order  of  society  might  become 
a  very  unsatisfactory  and  objectionable  institution. 

Judgment  for  the  plaintiff. 

PoRTiSt,  J.,  not  sitting. 


J.  M.  Harris,  Appellant,  v.  Harvey  Defenbaugh, 
Appellee. 

No.  16.604. 

J.  M.  Harris,  Appellant,  v.  Harvey  Defenbaugh, 
Appellee. 

No.  16,606. 
SYLLABUS  BY  THE  COURT.  • 

Publication  Service — Defendant  Not  Alive.  In  an  action 
quieting  title  to  lands  a  judgment  obtained  on  service  by  pub- 
lication only  is  void  where  the  action  is  not  commenced  until 
after  the  person  named  as  defendant  is  dead. 
Unknown  Heir  a — Order  Authorizing  Publication  Serv- 
ice, Where  an  attempt  is  made  to  obtain  sennce  by  publica- 
tion upon  the  unknown  heirs  or  devisees  of  a  defendant, 
under  section  78  of  the  code  (Gen.  Stat.  1901,  §4512),  with- 
out an  order  of  the  court  authorizing  the  same,  the  service 
is  void. 

Wills — Nonresident — Record — Notice — Purchaser  in  Good 
Faith — Tax-deed  Holder,  A  tax-deed  holder  is  not  within 
the  protection  of  section  9827  of  the  General  Statutes  of  1909, 
which  provides  that  the  title  of  a  purchaser  in  good  faith, 
without  knowledge  of  a  will,  derived  from  the  heirs  of  any 
person  who  is  not  a  resident  here  at  the  time  of  his  death 
shall  not  be  defeated  by  the  production  of  the  will  unless  the 
same  shall  be  offered  for  record  within  two  years  of  the  final 
probate.  In  order  to  bring  hiiQself  within  its  protection  he 
must  be  a  purchaser  in  good  faith  and  have  acquired  his  title 
from  the  te^tor  or  the  heirs  or  devisees  of  the  testator. 
Laches — Quieting  Title — Plaintiff  in  Posaesaion.     Laches  is 
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ordinarily  no  defense  in  an  action  to  quiet  title  or  remove  a 
cloud  where  the  plaintiff  is  in  possession. 

5.  Equitable  Estoppel — Mere  Lapse  of  Time  InsuffidenU 

The  doctrine  of  laches  is  founded  to  some  extent  upon  the 
principles  of  equitable  estoppel.  Where,  by  reason  of  acqui- 
escence or  long  lapse  of  time,  there  is  a  possible  loss  of  tes- 
timony or  increased  difficulty  of  defense,  the  doctrine  may  be 
applied  in  the  discretion  of  the  court;  but  laches  does  not 
consist  in  mere  lapse  of  time. 

6.  Defendant  without  Equitable  Rights,    The  doctrine  of 

laches  is  never  invoked  in  aid  of  a  party  where  the  equities 
are  not  in  his  favor. 

7.  Rights  of  Tax-deed  Holder  Not  Equitable,  but  Status 

tory.  There  are  no  equities  in  favor  of  a  tax-deed  holder  aa 
against  the  owner  of  land.  The  rights  of  a  tax-title  holder 
are  purely  statutory. 

8.  Action  to  Annul  Tax  Deed — Holder  Not  in  Adverse 

Possession.  Laches  can  not  be  imputed  to  the  owner  of  land 
for  failure  to  begin  an  action  to  annul  a  tax  deed,  where  the 
tax-title  holder  is  not  in  adverse  possession. 

9. Quieting  Title  against  Holder  of  Defective  Tax  Deed 

Less  tham  Five  Years  Old,  Where  the  holder  of  the  legal 
title  to  land  brings  an  action  to  quiet  his  title,  a  defendant 
whose  claim  rests  upon  a  defective  tax  deed  less  than  five 
years  old  can  not  avail  himself  of  the  defense  of  laches  on 
the  ground  that  the  plaintiff  failed  to  pay  the  taxes,  or  to  file 
his  title  papers  for  record  or  assert  his  ownership  of  the 
land  by  taking  actual  possession  until  after  the  defendant 
acquired  his  rights. 

Appeal  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  11,  1910.  Re- 
versed. 

/.  M.  Harris,  for  the  appellant. 
Arthur  H.  Shay,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  The  plaintiff  brought  separate  actions  to 
quiet  title  to  two  quarter  sections  of  land  in  Kearny 
county.  The  court  found  generally  for  the  defendant, 
and  the  plaintiff  appeals.    The  cases,  being  alike  on  the 
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• 
facts,  were  consolidated  in  this  court  and  submitted 
together. 

There  is  no  controversy  as  to  the  facts.  Mansfield 
Young  and  Ruth  E.  Harris  entered  upon  the  land  in 
1892  and  proved  up  on  the  same.  In  that  year  patents 
were  issued,  one  to  Mansfield  Young  and  the  other  to 
Ruth  E.  Harris.  In  1896  they  sold  the  improvements, 
leaving  the  land  vacant  and  unoccupied,  and  moved  to 
Illinois,  where  they  were  married.  Shortly  thereafter 
Mansfield  Young  died  leaving  a  will,  wherein  he  de- 
vised all  his  property  to  his  wife.  In  1898  the  wife  died 
leaving  a  will,  wherein  all  her  property  was  devised  to 
her  sister  and  seven  brothers,  one  of  whom  is  the  plain- 
tiff, who  afterward  purchased  the  interests  of  the  other 
devisees.  The  wills  of  Mansfield  Young  and  Ruth  E. 
Young  were  duly  probated  in  Will  county,  Illinois,  and 
on  the  16th  day  of  October,  1907,  certified  copies  thereof 
were  duly  recorded  in  Kearny  county,  Kansas.  The 
land  at  that  time  was  still  vacant  and  unoccupied. 

The  plaintiff,  after  filing  his  deeds  and  copies  of  the 
wills  for  record,  paid  the  taxes  on  the  land  for  1907, 
and,  on  October  22,  1907,  went  upon  the  land  and 
rented  the  same  by  written  lease  to  one  Morgan,  a 
stock  raiser,  who  has  since  used  the  land  for  grazing 
purposes.  The  plaintiff  immediately  thereafter  brought 
these  actions  to  quiet  his  title. 

The  defendant  claims  title  through  a  warranty  deed 
from  one  J.  H.  Robinson,  who  held  a  conveyance  from 
F.  C.  Puckett,  a  tax-deed  holder.  Puckett  obtained  his 
tax  deed  in  1903,  and  shortly  thereafter  commenced  a 
suit  to  quiet  his  title,-  making  Mansfield  Young  and  his 
unknown  heirs  and  Mrs.  Mansfield  Young  and  Ruth  E. 
Harris  parties  defendant.  At  the  time  he  brought  his 
action  both  Mansfield  Young  and  Ruth  E.  Young  were 
dead.  He  attempted  to  obtain  service  by  publication, 
and,  on  the  23d  day  of  June,  1903,  a  decree  was  ren- 
dered quieting  his  title.  He  afterward  conveyed  to 
Robinson,  and  Robinson  conveyed  to  the  defendant,. 
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*Defenbaugh.  The  defendant  in  his  answer  set  up  the 
Puckett  tax  deed  and  the  Puckett  judgment.  At  the 
time  these  actions  were  brought  the  tax  deed  was  less 
than  five  years  old,  and  was  defective  on  its  face,  for  the 
reason  that  it  purported  to  convey  a  large  number  of 
disconnected  tracts  of  land  and  failed  to  state  the 
amount  for  which  each  separate  tract  was  conveyed. 
(Gibson  v.  Ktteffer,  69  Kan.  534;  Worden  v.  Cole,  74 
Kan.  226;  Smith  v.  Land  Co.,  ante,  p.  539.) 

The  judgment  quieting  title  in  Puckett  was  void  for 
want  of  jurisdiction.  Mansfield  Young  and  Ruth  E. 
Young  were  both  dead.  No  effort  was  made  to  obtain 
service  upon  the  unknown  heirs  and  devisees  of  the 
wife,  but  an  attempt  was  made  to  obtain  service  upon 
the  unknown  heirs  and  devisees  of  Mansfield  Young. 
The  attempted  service,  however,  was  void  for  the  reason 
that  no  order  was  made  authorizing  publication  upon 
such  unknown  heirs  or  devisees,  as  required  by  section 
78  of  the  code  then  in  force.    (Gen.  Stat.  1901,  §  4512.) 

In  his  answer  the  defendant  also  claimed  that  the 
plaintiff  could  not  recover  because  copies  of  the  wills  of 
Mansfield  Young  and  Ruth  E.  Young  were  not  filed  for 
record  in  Kearny  county  until  after  the  defendant  had 
acquired  his  title.  This  defense  is  based  upon  section 
9827  of  the  General  Statutes  of  1909  (Gen.  Stat.  1868, 
ch.  117,  §  50),  which  provides  that  the  title  of  a  pur- 
chaser in  good  faith,  without  knowledge  of  a  will,  de- 
rived from  the  heirs  of  any  person  not  a  resident  here 
at  the  time  of  his  or  her  death  shall  not  be  defeated  by 
the  production  of  the  will  unless  the  same  shall  be 
offered  for  record  in  this  state  within  two  years  of  the 
final  probate.  This  statute,  however,  can  not  avail  the 
defendant.  In  order  to  bring  himself  within  its  pro- 
tection he  must  be  a  purchaser  in  good  faith  (MarJdey 
V.  Kramer,  66  Kan.  664,  666) ,  smd  must  have  acquired 
his  title  from  the  heirs  of  the  testator.  He  does  not 
claim  in  privity  with  the  makers  of  the  wills,  but  claims 
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title  by  being  a  purchaser  in  good  faith,  relying  upon 
the  Puckett  judgment  and  tax  deed. 

The  main  contention  of  the  defendant,  and  the  propo- 
sition upon  which  the  court  apparently  decided  the  is- 
sues in  his  favor,  is  that  the  plaintiff  lost  his  rights  to 
the  land  by  his  laches  in  failing  to  assert  his  title 
sooner.  The  answer  is  not  set  out  in  full  in  the  ab- 
stract, but  from  the  argument  in  the  briefs  the  conten- 
tion appears  to  be  that  the  plaintiff  is  guilty  of  laches 
in  failing  to  pay  the  taxes  upon  the  land  and  neglecting 
to  file  for  record  his  conveyances  and  copies  of  the  wills. 

We  are  unable  to  discover  how  the  defense  of  laches 
can  apply  to  the  facts  in  this  case.  In  the  first  place, 
laches  is  ordinarily  no  defense  in  an  action  to  quiet 
title  or  to  remove  a  cloud  where  the  plaintiff  is  in  pos- 
session. (32  Cyc.  1345;  Rtickman  v.  Cory,  129  U.  S. 
387 ;  Waldron  v.  Harvey,  54  W.  Va.  608 ;  Beck  Lumber 
Co.  V.  Rupp,  188  111.  562 ;  Hyde  v.  Redding,  74  Cal.  493.) 
In  the  last  case  cited  it  was  said : 

"And  where  a  plaintiff  has  been  in  possession  of  land 
he  can  not  be  guilty  of  laches  in  the  bringing  of  a  suit 
to  remove  a  cloud  at  any  time  before  an  action  has  been 
brought  to  disturb  his  possession,  or  to  deprive  him  of 
any  enjoyment  of  his  right.  (Liebrand  v.  Otts,  56  Cal. 
248.)"     (Page  500.) 

(See,  also,  Hogg's  Eq.  Prin.  §  299.) 

There  are  also  many  decisions  to  the  effect  that  where 
the  title  upon  which  a  claimant  to  real  estate  bases  his 
right  to  equity  is  a  legal  one,  capable  of  being  estab- 
lished at  law,  the  doctrine  of  laches  and  stale  claim  does 
not  apply,  but  his  rights  are  barred  only  by  adverse  pos- 
session ;  and  in  such  cases  on  general  principles  equity 
will  follow  the  law  on  the  question  of  the  statute 
of  limitations.  (Higgins  Oil  &  Fuel  Co.  v.  Snow,  113 
Fed.  433;  Penrose  v.  Doherty,  70  Ark.  256;  Moss  v. 
Berry,  53  Tex.  632;  Williams  v.  Conger,  49  Tex.  582.) 
In  the  last  case  cited  it  was  said : 

"But  we  know  of  no  authority  to  warrant  the  court ' 

49—82  KAN. 
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in  holding  that  the  mere  failure  to  pay  taxes,  or  the 
laches  or  delay  of  the  owner  in  bringing  suit  for  the  re- 
covery of  land  to  which  he  has  a  l^al  title,  will  defeat 
his  action,  where  there  has  not  been  actual  adverse  pos- 
session for  a  sufficient  length  of  time  to  support  plea 
of  limitation."    (Page  602.) 

But  we  need  not  rest  our  decision  upon  these  grounds. 
The  doctrine  of  laches  is  founded,  to  some  extent  at 
least,  upon  the  principles  of  equitable  estoppel.  Where, 
by  reason  of  acquiescence  and  long  lapse  of  time,  there 
is  a  possible  loss  of  testimony  or  increased  difficulty  of 
defense,  the  doctrine  may  be  applied  in  the  discretion 
of  the  court;  but  laches  does  not  consist  in  the  mere 
lapse  of  time.  (19  A.  &  E.  EncycL  of  L.  149.)  In 
Galliher  v.  Cadwdl,  145  U.  S.  368,  it  was  said : 

"Laches  does  not,  like  limitation,  grow  out  of  the 
mere  passage  of  time ;  but  it  is  founded  upon  the  in- 
equity of  permitting  the  claim  to  be  enforced — an  in- 
equity founded  upon  some  change  in  the  condition  or  re- 
lations of  the  property  or  the  parties."    (Syllabus.) 

In  the  present  case  no  neglect  or  delay  of  the  plain- 
tiff nor  of  his  predecessors  in  title  could  have  caused 
any  prejudice  to  the  defendant  or  altered  his  condition. 
The  defendant  took  his  conveyance,  not  in  reliance  upon 
the  alleged  abandonment  of  the  owners,  but  upon  the 
strength  of  the  tax  deed  and  the  judgment  purporting 
to  quiet  title  in  Puckett.  How,  then,  can  it  be  said  that 
the  failure  of  the  plaintiff  to  file  for  record  copies  of 
the  wills  and  the  conveyances  under  which  he  derives 
his  title  has  affected  the  defendant's  ability  to  make  de- 
fense? The  claim  of  title  of  the  defendant  is  not  de- 
rived in  any  way  from  the  testators  of  the  wills  or  the 
grantors  in  the  plaintifFs  deeds.  A  large  number  of 
cases  are  cited  where  laches  is  held  to  be  a  defense,  but 
they  all  proceed  upon  the  theory  that  not  mere  delay, 
but  delay  that  works  a  disadvantage  to  others,  must  be 
shown  before  the  doctrine  can  be  invoked.  Cases  hold- 
ing that  where  the  plaintiff  has  slept  on  his  rights  and 
permitted  the  defendant  to  make  valuable  improve- 
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ments  on  the  property  or  to  make  large  expenditures 
in  reliance  on  his  title  he  will  be  barred  by  laches  have 
no  application  to  the  facts  here.  The  land  was  vacant 
and  unoccupied  until  the  plaintiff  took  possession.  Not 
a  dollar  has  been  laid  out  in  improvements  or  expended 
by  the  defendant  in  reliance  upon  the  plaintifFs  atti- 
tude, and  the  defendant  is  in  no  position  to  invoke  the 
doctrine  of  laches  because  of  any  change  or  alteration 
in  his  condition. 

Moreover,  the  doctrine  of  laches  is  never  invoked  in 
aid  of  a  party  where  the  equities  are  not  in  his  favor. 
There  are  no  equities  in  favor  of  a  tax-deed  holder  as 
against  an  owner  of  land.  His  rights  are  purely  statu- 
tory. There  are,  therefore,  no  equities  in  favor  of  the 
defendant.  The  judgment  under  which  he  claims  is 
void  for  want  of  jurisdiction,  and  his  title  depends 
solely  upon  the  tax  deed.  The  latter,  being  less  than 
five  years  old  and  defective  on  its  face,  carried  with  it 
no  constructive  possession  of  the  land,  and  started  no 
statute  of  limitations  running  against  the  owner. 
(Taylor  v.  Miles,  5  Kan.  498 ;  Paine  v.  Spratley,  5  Kan. 
525;  HaU's  Heirs  v.  Dodge,  18  Kan.  277.)  How,  then, 
could  a  court  of  equity  hold  the  owner  bound  by  ac- 
quiescence, predicated  upon  mere  lapse  of  time,  or  for 
failure  to  record  his  title  papers,  or  to  take  actual  pos- 
session of  the  land,  or  for  any  or  all  the  reasons  sug- 
gested? The  statute  gives  the  owner  five  years  from 
the  recording  of  a  tax  deed  within  which  to  contest  its 
validity,  where  it  is  valid  upon  its  face ;  and  where  it  is 
void  on  its  face,  and  the  tax-title  holder  is  not  in  actual 
possession,  no  statute  of  limitations  runs  against  an  ac- 
tion to  annul  it.  Laches  is  never  imputable  to  the 
owner  of  land  for  failure  to  begin  an  action  to  annul  a 
tax  deed  where  the  tax-title  holder  is  not  in  adverse 
possession.  (Cook  v.  Lasher,  73  Fed.  701;  State  v. 
Sponaugle  et  al.,  45  W.  Va.  415 ;  United  States  v.  Insley, 
130*U.  S.  263.) 

To  say  to  the  owner  of  vacant,  unoccupied  land  that 
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an  action  brought  to  quiet  his  title  within  the  statu- 
tory period  of  five  years  against  one  claiming  under 
a  tax  deed  is  barred  because  the  claim  is  stale  is  carry- 
ing the  doctrine  of  laches  further  than  any  of  the  de- 
cided cases  of  which  we  are  aware.  In  Arizona,  by 
statute,  the  scope  of  an  action  to  quiet  title  is  enlarged 
so  as  to  permit  a  plaintiff  to  maintain  it  who  is  out  of 
possession.  Compare  the  facts  in  the  present  case  upon 
which  the  claim  of  laches  is  based  with  those  in  Cos- 
tello  V.  Muheim,  9  Ariz.  422,  where  the  defense  was 
interposed,  and  where  the  court  used  this  language : 

"Furthermore,  we  concur  with  the  appellant's  con- 
tention that  the  facts,  as  they  appear  in  this  record, 
do  not  show  him  to  be  guilty  of  laches.  To  hold,  in  an 
action  to  quiet  title,  that  the  plaintiff  may  not  recover 
against  a  defendant  who  has  been  in  possession  for 
less  than  three  years,  for  no  other  reason  than  that  the 
plaintiff  has  failed  to  pay  his  taxes,  or  list  his  prop- 
erty for  taxation,  for  a  period  of  eleven  years,  while 
the  defendant,  holding  a  void  tax  deed  to  the  property, 
has  paid  the  taxes  during  the  eleven  years,  and  has, 
within  three  years,  expended  seven  hundred  and  eighty 
dollars  in  improvements,  extends  the  doctrine  of  laches 
to  a  degree  not  supported  by  any  precedent  cited  to  us. 
We  are  unwilling  so  to  extend  it.  Plaintiff  is  not  pre- 
cluded by  laches  from  maintaining  this  suit,  unless  by 
reason  of  his  course  defendant  has  been  misled  to  his 
injury,  or  the  property  has,  at  defendant's  risk  and  ex- 
pense, been  greatly  enhanced  in  value  while  plaintiff 
lay  by  awaiting  the  turn  of  events  to  assert  his  claim, 
or  unless  some  other  facts  exist,  not  now  disclosed  in 
this  record,  showing  inequity  in  the  plaintiff's  posi- 
tion." '(Page  430.) 

The  doctrine  that  one  who  has  affirmatively,  by 
words  and  conduct,  assented  to  the  claims  of  another 
is  guilty  of  laches  has  no  application  to  this  case,  be- 
cause there  were  no  circumstances  which  required  the 
plaintiff  to  assert  his  rights.  The  rule  is  thus  stated 
in  volume  16  of  the  Cyclopedia  of  Law  and  Procedure, 
at  page  159 : 

"But  acquiescence  of  plaintiff  in  a  conflicting  claim 
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can  not  be  inferred  by  the  court  where  no  circum- 
stances appear  which  call  upon  plaintiff  for  assertion 
of  his  rights." 

No  law  required  the  plaintiff  to  record  his  deeds  or 
to  file  for  record  certified  copies  of  the  wills  under 
which  he  claims.  So  long  as  there  was  no  innocent 
purchaser  who  derived  his  title  from  the  heirs  of  the 
.  testators  or  from  the  testators  themselves,  the  failure 
to  file  for  record  copies  of  the  wills  could  prejudice  no 
one ;  nor  was  the  owner  guilty  of  any  laches  in  failing 
to  take  possession  of  the  land.  The  owner  of  land 
may  use  it  as  he  sees  fit.  He  may  take  it  into  his 
actual  possession,  or,  if  it  suit  his  purposes  better  to 
leave  it  unoccupied  and  vacant,  he  can  do  so  without 
danger  thereby  of  losing  his  title,  unless  some  person 
obtains  possession  and  retains  it  adversely  for  a  length 
of  time  sufficient  to  bar  the  owner's  rights.  Nor  is  the 
owner  under  any  obligation  to  record  his  title  papers. 
The  recording  acts  protect  the  rights  of  innocent  pur- 
chasers. To  the  holder  of  a  tax  title,  whether  valid  or 
invalid,  the  owner  owes  no  duty  to  record  his  title 
papers,  nor  to  assert  his  claims,  nor  to  acknowledge 
ownership  by  taking  the  land  into  his  actual  posses- 
sion. 

In  Hunter  v.  Hodgson  (Tex.  Civ.  App.  1906),  95 
S.  W.  637,  it  was  held  that  parties  claiming  under  a 
void  tax  deed  could  not  avail  themselves  of  the  defense 
of  laches  and  stale  demand,  as  against  the  holder  of  the 
legal  title,  upon  facts  very  similar  to  those  in  the 
present  case.  The  case  was  decided  by  the  Texas  civil 
ciburt  of  appeals,  and  the  supreme  court  refused  to 
allow  an  appeal.  It  was  held  in  that  case,  as  reported 
in95S.  W.  637: 

"The  rights  of  one  having  the  legal  title  to  land  not 
in  the  adverse  possession  of  another  are  not  affected 
by  his  mere  nonclaim  for  many  years,  or  failure  to  pay 
taxes,  or  the  pajnnent  of  taxes  by  another  claiming 
under  a  void  deed,  though  these  facts  suggest  that  the 
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parties  may  have  supposed  that  the  deed  disposed  of 
the  property."   (Syllabus.) 

Upon  the  facts  the  plaintiff  was  entitled  to  judir- 
meat  quieting  his  title  against  the  claims  of  the  defend- 
ant, except  a  lien  for  taxes.  The  judgment  is  reversed 
aad  the  cause  remuuled  for  further  proceedings  in 
accordance  herewith. 


Clara  BowDUis  et  al.,  Appeliante,  v.  The  City  of  Iola 
et  al.,  Appellees. 

Ko.  1#J16. 
SYLLABUS  BY  TH£  COURT. 

1.  WOBDS  AND  FBRkBVS—^**Bloek^*—A88e$dment  of  Cost  of  Street 
Improvements.  In  this  case  it  is  held  that  a  tract  of  platted 
ground  surrounded  bgr  streets  and  forming  a  i>ortton  of  .a 
city  constitHtefl  a  ''blodk^  witkia  the  meaning  of  «ection  1374 
of  the  Genend  Statutes  of  1909  (Laws  1905,  oh.  IIS,  §1), 
relating  to  tho  method  of  aasoBsing  the  co9t  of  street  im- 
provements, although  the  donor  of  the  plat  divided  the  tract 
into  two  portions  by  an  alley  and  designated  each  portion  a 
block. 

2.  Estoppel — Municipal  Corporation  —  Misinterpretation  of  a 
Statute — Aeeesement,  The  fact  that  in  previous  similar  cases 
the  city  acted  upon  a  misinterpretation  of  the  statute  in 
assessing  street  improvements  does  not  estop  it  from  now 
proceeding  according  to  law. 

Appeal    from  Allen    district  court;  06CAR  FousT, 
judge.    Opinion  filed  June  11,  1910.    Affirmed. 

Attes  H.  Campbell,  and  John  F.  Goehom,  for  the  ap- 
pellants. 

Travis  Morse,  and  G.  E.  Pees,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

•BURCH,  J.:  The  following  sketch  shows  certain 
blocks,  lots,  streets,  avenues  and  alleys  as  they  appear 
on  the  plat  of  the  city  of  lola : 
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The  plat  bears  the  following  legend :  Avenues,  100 
feet  wide ;  streets,  80  feet  wide ;  alleys,  15  feet  wide. 

It  will  be  observed  that  tracts  79  and  82  are  sepa- 
rated by  unnamed  ways  fifteen  feet  wide,  the  same  as 
those  which  run  north  and  south  through  the  centers 
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of  tracts  82  and  83.  Consequently  such  ways  are 
alleys,  and  not  streets  or  avenues. 

The  city  paved  Sycamore  street,  and  in  making  the 
assessment  to  pay  for  the  improvement  treated  the 
tracts  designated  on  the  plat  as  blocks  78  and  83  as 
forming  one  block,  and  treated  what  are  called  blocks 
79  and  82  as  forming  one  block.  From  a  judgment 
sustaining  the  assessment,  property  owners  in  so- 
called  blocks  78  and  79  appeal. 

The  statute  reads  as  follows: 

"Fourth,  for  paving  ...  all  streets,  avenues,  and 
alleys,  .  .  .  the  assessments  shall  be  made  for  each 
block  separately,  on  all  lots  and  pieces  of  ground  to  the 
center  of  the  block  on  either  side  of  such  street  or  ave- 
nue, the  distance  improved  or  to  be  improved,  or  on  the 
lots  or  pieces  of  ground  abutting  on  such  alley,  accord- 
ing to  the  assessed  value  of  the  lots  or  pieces  of  ground, 
without  regard  to  the  buildings  or  improvements 
thereon."     (Gen.  Stat.  1909,  §  1374.) 

The  question  is.  What  constitutes  a  "block"  within 
the  meaning  of  the  statute? 

The  appellants  argue  that  since  the  ordinary  method 
of  platting  is  into  lots  and  blocks  the  legislature  must 
have  had  in  mind  a  block  made  by  platting,  and  hence 
that  the  designation  given  by  the  donor  of  the  plat  con- 
trols. The  premise  is  sound  enough,  but  the  conclu- 
sion does  not  follow.  According  to  all  the  dictionaries 
and  the  popular  understanding  everywhere  a  block  is  a 
portion  of  a  city  surrounded  by  streets.  In  common 
practice  city  plats  are  made  to  conform  to  this  under- 
standing, and  the  legislature  had  in  mind  blocks  so  con- 
stituted, and  not  tracts  arbitrarily  designated  as 
blocks  by  the  donor  of  a  plat.  This  interpretation  ac- 
counts for  the  difference  between  the  method  of  assess- 
ing the  cost  of  street  improvements  and  the  method  of 
assessing  the  cost  of  alley  improvements.  An  alley  is  a 
narrow  way  designed  for  the  special  accommodation  of 
the  property  it  reaches.    Consequently  the  cost  of  im- 
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proving  an  alley  is  laid  upon  the  abutting  lots  or 
ground.  Streets  and  avenues  are  designed  for  general 
public  travel,  and  consequently  the  cost  of  improving 
them  is  extended  to  the  center  of  the  tracts  bounded  by 
such  thoroughfares.  These  views  find  support  in  the 
opinions  delivered  in  the  following  cases :  City  of  Ot- 
tawa V.  Barney,  10  Kan.  270;  Olsson  v.  City  of  Topeka, 
42  Kan.  709 ;  McGrew  v.  Kansas  City,  64  Kan.  61. 

The  fact  that  the  city  has  heretofore  acted  upon  a 
misinterpretation  of  the  statute  in  assessing  street  im- 
provements where  tracts  like  those  numbered  78  and 
79  were  involved  does  not  estop  it  from  proceeding 
according  to  law  in  this  instance. 

The  judgment  of  the  district  court  is  affirmed. 


The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
Attorney -general,  etc..  Appellant,  V.  J.  N.  White, 
Appellee. 

No.  16.606. 

The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
Attorney-general,  etc..  Appellant,  v.  Isaac  G.  Ey- 

MAN,  Appellee. 

No.  16.607. 

The  State  op  Kansas,  ex  rel.  Fred  S.  Jackson,  as 
Attorney-general,  etc..  Appellant,  v.  Lawrence  G. 
Eyman,  Appellee. 

No.  16.608. 
SYLLABUS  BY  THE  COURT. 

School  Land  —  Appraisement  —  Fraudulent  Undervaltiation  — 
Proof.  In  an  action  by  the  state  to  set  aside  the  appraise- 
ment of  school  land  and  to  cancel  certificates  of  purchase 
issued  thereon  it  appears  that  land,  which  the  evidence  tends 
to  show  was  worth  from  $5  to  $10  per  acre,  was  appraised 
at  $1.50  per  acre,  but  that  this  was  done  through  an  honest 
exercise  of  judgment  by  appraisers  fairly  chosen,  and  no 
fraud  is  shown,  unless  inferable  from  the  undervaluation  so 
made.  It  is  held,  that  the  evidence  is  insufficient  to  sustain 
the  charge  of  fraudulent  undervaluation. 
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Afypealfi  from  Kearny  district  court;  William  H. 
Thompson,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attomey-^^eneral,  for  the  i^pellant; 
John  S.  Dawson,  of  counsel. 

A.  M.  Harvey,  E.  R.  Thorpe,  and  Albert  Hoskinaon, 
for  the  appellMS. 

The  opinion  of  the  court  was  delivered  by 

Benson,  J.:  These  cases  were  all  1a:ied  upon  Id^ 
same  evidence,  although  different  tracts  of  tend  are  in- 
volved. 

The  attorney-general  sued  to  set  aside  appraise- 
ments of  school  land  because  of  an  alleged  fraudulent 
undervaluation,  and  asked  for  cancellation  of  the  cer- 
tificates of  purchase  issued  to  the  defendants,  based 
upon  such  ai^raisements.  All  the  land  was  appraised 
at  $1.50  per  acre.  In  the  petitions  it  was  alleced  Hiat 
the  land  was  reasonably  worth  from  $5  to  $10  per 
acre,  and  that  the  appraisers  ''negligently,  wUlfuIly 
and  withotit  any  consideration  whatsoever  of  the  true 
and  reasonable  value  of  the  said  plaintifTs  land,  and 
without  examination  of  said  land  or  any  investigation 
as  to  the  prevailing  value  of  land  of  like  character  in 
that  locality,  appraised  the  said  tract  .  .  .  [at] 
$1.50  per  acre,  when  in  truth  and  in  fact  said  land  was 
worth  from  $5  per  acre  to  $10  per  acre,  or  more,  which 
said  appraisers  .  .  .  well  knew  or  might  have 
known  by  the  simplest  inquiry."  It  was  alleged  that 
this  "wanton  disregard"  of  duty  "operated  to  defraud" 
the  state.  It  was  also  alleged  that  the  defendants  knew 
that  the  appraisement  was  not  the  true  value  of  the 
land,  and  that  they  consulted  and  coi^ired  with  tiie 
county  superintendent  to  have  such  appraisers  ap- 
pointed and  confirmed,  hoping  and  believing  that  they 
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would  i4>praise  the  land  negligently  and  partially  in 
the  defendants'  behalf  and  against  the  interest  of  the 
state,  axkd  that  the  defendants  aided  and  connived 
therein.  It  was  further  charged  that  the  county  com- 
missioners, unmindful  of  their  duty,  confirmed  the  ap- 
pointment of  the  i^praisers  without  considering  their 
interest  or  lack  of  interest  or  their  competency. 

On  the  l^ial  the  county  supmntendent  testified  that 
she  made  no  particular  investigation  of  the  competency 
vftfaeappraJMrs,  but  had  known  them  all  her  life  and 
considered  them  fair  uid  disinterested;  that  one  was 
a  farmer,  one  a  butcher,  and  one  a  blacksmith;  that 
no  one  suggested  their  appointment,  which  was  made 
upon  her  own  judgment.  She  also  testified  that  she 
e9q>ected  that  the  land  would  be  appraised  higher  than 
it  was,  because  other  land  near  by  and  in  different 
parts  of  the  county  had  been  sold  at  a  higha:  price; 
and  that  its  value  depended  on  the  use  to  be  made  of 
it  The  three  county  commissioners  testified  that  they 
believed  the  appraisers  to  be  good  men  and  well  quali- 
fied for  the  duty.  The  i4>praisers  also  testified  that 
the  land  in  their  judgment  was  worth  only  $1.50  p&r 
acre;  although  one  of  them  said  he  thought  it  might 
1>e  worth  a  little  more;  that  they  acted  in  good  faith 
and  made  their  appraisal  upon  a  personal  examination 
of  the  land.  The  defendants  testified  that  the  ap- 
praisal was  the  fair  value  of  the  land.  These  wit- 
nesses, or  most  of  them,  on  cross-examination  stated 
in  substance  that  their  testimony  was  based  upon  the 
usable  value,  which  they  distinguished  from  the  specu- 
lative value,  and  that  if  the  land  was  to  be  used  for 
grazing  or  cultivation  it  would  not  be  worth  more  than 
the  appraised  value.  Several  other  witnesses  living 
in  the  vicinity  testified  that  the  value  of  the  land 
in  question  was  from  $5  to  $10  per  acre.  The  rental 
value  of  the  land  for  grazing  purposes  was  shown  to  be 
$6.25  for  a  quarter  section.  It  is  situated  in  Kearny 
county,  near  Lakin,  and  other  land  near  by  of  the  same 
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character  had  been  assessed  for  taxation  at  from  $480 
to  $540  per  quarter  section.  The  chairman  of  the 
board  of  county  commissioners  is  a  brother-in-law  of 
the  county  superintendent,  and  another  county  com- 
missioner is  a  brother  of  one  of  the  defendants.  The 
court  sustained  a  demurrer  to  the  evidence  sum- 
marized above,  and  the  state  appeals. 

The  statute  under  which  the  appraisement  was  made 
provides  for  the  appointment  of  "three  disinterested 
householders,  residing  in  the  county  in  which  said  land 
is  situated,  who,  being  first  duly  sworn  by  an  officer 
authorized  to  administer  oaths  to  faithfully  perform 
their  duties,  shall  appraise  each  legal  subdivision  of 
said  land  separately  at  its  real  value,  and  return  their 
appraisement  in  writing,  signed  by  them,  to  the  clerk 
of  the  county."  (Laws  1901,  ch.  350,  §  1 ;  Gen.  Stat. 
1901,  §  6339.) 

It  is  insisted  that  the  appraisal  was  made  in  viola- 
tion of  the  oath  of  the  appraisers ;  that  there  was  no 
effort  to  ascertain  the  true  value;  that  the  valuation 
made  was  only  about  one-fourth  of  the  true  value;  and 
that  this  is  so  unconscionable  as  to  indicate  fraud.  It 
is  argued  that  such  inadequacy  shocks  the  moral  sense 
of  fair-minded  men,  and  proves  official  misconduct.  It 
is  also  said  that  it  has  been  the  usual  custom  to  ap- 
praise school  land  at  from  $1.25  to  $1.50  per  acre,, 
while  land  in  the  vicinity  was  selling  at  $5  to  $10  per 
acre,  or  more,  and  an  appeal  is  made  to  the  court  ta 
declare  that  such  proceedings  are  fraudulent  and  will 
be  set  aside. 

It  will  be  observed  that  there  was  no  evidence  of  any 
connivance  or  conspiracy  between  the  officers  and  the 
appraisers  or  with  the  defendants,  or  fraudulent  prac- 
tices of  any  kind  to  cause  an  undervaluation.  The  only 
evidence  in  support  of  the  alleged  official  misconduct 
or  fraud  in  the  appraisement  is  the  testimony  that  the 
appraisement  was  greatly  below  the  market  value  of 
the  land.    Where  an  appraisement  is  the  result  of  a 
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fair  exercise  of  judgment  and  an  honest  expression  of 
opinion  it  will  not  be  set  aside  merely  because  other 
persons  of  equal  honesty  differ  in  their  estimates  of 
value.  This  court  has  said  that  while  inadequacy  of 
price  is  never  alone  sufficient  to  establish  fraud,  yet  it 
may  often  be  shown  along  with  the  other  evidence  as 
tending  to  show  fraud.  (DoutMtt  v.  Applegate,  33 
Kan.  395.)  The  same  principle  was  applied  in  the 
case  of  a  sheriflTs  sale,  although  it  was  said  that  great 
inadequacy  of  price  is  a  circumstance  to  be  regarded 
with  suspicion,  and  slight  additional  circumstances 
only  are  required  to  authorize  setting  aside  the  sale. 
(Means  v.  Rosevear,  42  Kan.  377.)  In  this  case  no 
additional  circumstances  tending  to  show  fraud  are 
shown. 

The  fact  of  inadequacy  of  price  rests  upon  conflict- 
ing evidence.  On  a  demurrer  to  the  evidence,  however, 
the  court  can  only  determine  whether  there  is  any  evi- 
dence fairly  tending  to  prove  every  essential  fact 
necessary  to  a  recovery.  {Gifford  v.  Griffin,  63  Kan. 
716.)  Therefore,  in  reviewing  the  ruling  complained 
of,  such  inadequacy  is  considered  as  an  established  fact, 
but  this  alone,  as  held  in  the  decisions  cited,  is  insuffi- 
cient to  show  fraud.  The  court  is  deeply  sensible  of 
the  importance  of  preserving  the  school  land  from 
fraudulent  misappropriation,  and  vigilant  efforts  to 
prevent  it  are  to  be  commended,  but  the  court  can  not 
go  beyond  the  record  to  find  facts  not  shown  by  the 
evidence. 

The  defendants  contend  that  the  action  can  not  be 
maintained  because  an  adequate  remedy  is  given  by 
appeal  from  the  probate  court,  and  that,  unless  ap- 
pealed from,  the  finding  of  that  court  is  conclusive. 
(Laws  1876,  ch.  122,  art.  14,  §§  5,  6;  Gen.  Stat.  1901, 
§§  6345,  6346.)  On  the  other  hand,  it  is  alleged  and 
shown  that  the  county  superintendent  refused  to  take 
the  necessary  steps  for  such  appeal,  although  requested 
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by  the  proper  authority.    Questionfl  of  importance  are 
thus  presented  which  in  the  light  of  th«  conclusion 
reached  are  not  considered. 
The  judgment  is  affirmed. 


The  Board  op  Education  op  the  Cffy  op  Iola,  Ap- 
peUant,  v.  The  Board  op  County  Commissioners 
op  the  County  op  Allen  et  al.,  Appdlees. 

No.  16,80£. 
SVLLAB0S  BT  THB  COURT. 

1.  Constitutional  Law— Title  of  an  Act,  The  statute Jipwrn 
as  the  ''Barnes  law"  is  not  unconstitutional  upon  tbe  ground 
that  it  violates  section  1^  of  article  2  <rf  the  coBstitatSon. 

2.  County  High  Schools— />Miy  •/  County  CatmmiBsitmsrB  to 
Make  Tax  Levy.  Where  the  county  saperintendent  certifies 
to  the  board  of  county  commissioners  the  amount  necessary 
for  the  maintenance  of  the  high  schools  in  such  county  for 
the  ensuing  year,  as  prescribed  l^  chapter  833  oi  the  Laws 
of  1907,  it  is  the  duly  of  that  body  to  matoe  snch  levy  as  will 
produce  the  amount  named,  not  exceeding  the  mazimuna  levy 
fixed  by  section  15  of  ch^ter  245  of  the  Laws  of  1909. 

Appeal  from  Allen  district  court;  OsCAR  FOUST, 
judge.    Opinion  filed  June  11,  1910.    Reversed. 

A.  F.  Florence,  Travis  Morse,  and  G.  E.  Pees,  for  the 
appellant. 

H.  A.  Ewing,  G.  R.  Gard,  and  S.  A.  Gard,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J.:  The  board  of  education  in  the  city  of 
lola  made  application  to  the  district  court  of  Allen 
county  to  compel  the  board  of  county  commissioners  to 
levy  a  tax  of  five-tenths  of  a  mill  upon  the  taxable 
property  in  that  county  for  the  maintenance  of  high 
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schools  established  under  what  is  known  as  the  ''Barnes 
law."  An  alternative  writ  was  allowed,  to  which  an 
answer  was  filed,  and  upon  a  trial  a  peremptory  writ 
was  refused  and  the  board  of  education  appeals. 

There  are  seven  high  schools  established  in  that 
county;  one  at  each  of  the  following  cities :  lola,  Hunor 
boldt.  Gas  City,  La  Harpe,  Mor»i,  Savonburg,  and 
Blsmora  The  m^hod  prescribed  by  statute  for  the 
levying  of  taxes  for  the  maint^iance  of  these  schools  is 
as  follows : 

Section  5  of  chapter  397  of  the  Laws  of  1905  (Gen. 
Stat.  1909,  §  7796)  provides  that  the  principal  of  each 
high  school  shall,  at  the  expiration  of  the  schocd  year» 
make  a  report  under  oath  to  the  county  superintendoit, 
showing  the  total  ^urollment  and  the  daily  attendance 
of  each  pupil  and  the  average  daily  attendance  in  his 
school  for  that  year,  and  make  such  other  reports  as 
that  oflScer  may  require.  By  section  1  of  chapter  333  of 
the  Laws  of  1907  (Gen.  Stat.  1909,  §  7797)  it  is  made 
the  duty  of  the  county  superintendent  to  certify  to  the 
county  derk,  on  or  before  July  25  of  each  year,  the 
average  daily  attendance  in  the  several  high  schools  of 
the  county  for  the  year  ending  June  30  preceding,  and 
to  certify  to  the  board  of  county  commissioners  the 
anwunt  necessary  for  the  maintenance  of  such  high 
schools  for  the  ensuing  year,  and  the  county  commis- 
sioners are  required  to  make  such  a  levy  as  may  be  nec- 
essary to  produce  such  amount,  not  exceeding  3  mills  on 
the  dollar  of  the  assessed  valuation.  By  section  15  of 
chapter  245  of  the  Laws  of  1909  (Gten.  Stat.  1909, 
§  9408)  the  authority  of  the  board  of  county  commis- 
sioners is  limited  to  a  levy  not  in  excess  of  five-tenths  of 
a  mill  upon  the  dollar.  It  is  provided  in  section  1  of 
chapter  333  of  the  Laws  of  1907  (Gron.  Stat.  1909, 
§  7797)  that  if  the  board  of  county  commissioners  fail 
to  make  the  levy  required  by  the  certificate  of  the 
county  superintendent  that  crfHoer  shall  make  a  suitable 
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levy  and  certify  the  same  to  the  county  clerk,  who  shall 
enter  it  upon  the  tax  roll. 

In  this  case  the  county  superintendent  sent  the  cer- 
tificate to  the  board  of  county  commissioners,  as  pre- 
scribed by  law.  This  certificate  showed  that  the  sum 
of  $26,000  was  necessary  to  maintain  the  high  schools, 
and  that  the  assessed  valuation  of  taxable  property  in 
the  county  was  $30,875,000.  The  maximum  levy  per- 
mitted by  the  statute  (five-tenths  of  a  mill)  would  pro- 
duce only  $15,437.50,  leaving  a  deficit  of  more  than 
$10,000.  It  will  be  seen,  therefore,  that  it  was  impos- 
sible for  the  board  of  county  commissioners  to  make  a 
levy  sufficient  to  produce  the  amount  required. 

It  is  provided  by  section  27  of  chapter  245  of  the 
Laws  of  1909  (Gen.  Stat.  1909,  §  9420)  that  where  the 
officer  or  board  charged  with  the  duty  of  making  a  levy 
under  this  law  is  of  the  opinion  that  the  amount  of 
tax  levy  which  may  be  made  under  the  limitations  of 
this  act  will  be  insufficient  the  question  of  an  increased 
levy  may  be  submitted  to  the  voters  of  the  taxing  dis- 
trict, who  may  authorize  the  amount  of  the  proposed 
increase,  and  if  three-fourths  of  the  votes  cast  at  the 
election  are  in  favor  of  such  increase  the  officers  may 
make  the  increased  levy.  The  county  commissioners, 
being  unable  to  make  a  levy  sufficient  to  raise  the 
amount  stated  in  the  report  of  the  county  superin- 
tendent, decided  after  a  full  and  conscientious  examina- 
tion into  the  subject  that  the  sum  of  $9262.50,  which 
amount  could  be  raised  by  a  levy  of  three-tenths  of  a 
mill  on  the  dollar,  was  amply  sufficient  to  maintain  the 
high  schools,  and  that  such  amount  was  all  that  the 
county  could  fairly  be  compelled  to  contribute  to  that 
fund.  In  their  answer  to  the  alternative  writ  they 
show  by  a  computation  that  this  amount,  together  with 
what  in  their  opinion  would  be  reasonable  for  the  cities 
where  the  schools  are  located  to  pay,  would  be 
sufficient  for  the  suitable  maintenance  of  the  high 
schools ;  and  they  say  that  from  considerations  of  jus- 
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tice,  and  to  protect  the  taxing  power  ft*om  abuse,  they 
made  a  levy  of  only  three-tenths  of  a  mill  on  the  dollar, 
believing  that  this  would  supply  the  needs  of  the 
schools. 

The  court,  upon  final  hearing,  refused  to  issue  a  per- 
emptory writ.  The  board  of  county  commissioners  is 
doubtless  well  qualified  to  deal  with  this  question,  but 
the  provisions  of  the  statute  seem  to  indicate  a  purpose 
to  avoid  its  services  in  determining  the  amount  of  the 
tax  levy  for  high-school  purposes.  We  assume  that  the 
levy  was  caused  to  pass  through  its  hands  principally 
for  the  purpose  of  placing  it  in  the  ordinary  channel  of 
taxation,  rather  than  for  the  purpose  of  obtaining  the 
benefit  of  the  judgment  or  experience  of  that  body. 

It  is  provided  by  section  5  of  chapter  397  of  the  Laws 
of  1905  (Gen.  Stat.  1909,  §  7796)  that  the  data  from 
which  the  levy  must  be  made  shall  be  sent  to  the  county 
superintendent  of  public  instruction,  and  the  amount 
necessary  to  be  raised  for  high-school  purposes  is  to 
be  determined  by  that  officer.  The  county  commission- 
ers have  no  voice  whatever  in  determining  that  ques- 
tion. It  is  their  duty  to  make  such  a  levy  as  will  pro- 
duce the  required  amount  as  nearly  as  possible,  within 
the  limitations  fixed  by  statute.  When,  as  in  this  case, 
it  appears  that  a  levy  sufficient  to  raise  the  desired 
amount  can  not  be  made,  the  question  of  an  increased 
levy  may  be  submitted  to  a  vote  of  the  people,  as  pro- 
vided in  section  27  of  chapter  245  of  the  Laws  of  1909 
(Gen.  Stat.  1909,  §  9420).  If  this  is  not  done,  a  levy 
should  be  made  such  as  will  produce  the  largest  amount 
within  the  power  of  the  officers  whose  duty  it  is  to 
make  the  levy.  Clearly  it  was  the  intention  of  the  legis- 
lature that  a  fund  should  be  provided  for  the  support 
of  the  high  schools,  and  every  officer  charged  with  the 
duty  of  enforcing  the  law  in  this  respect  should  per- 
form the  duty  imposed,  as  far  as  possible.  The  duty 
of  estimating  the  amount  necessary  to  maintain  these 
schools  suitably  for  the  current  year  has  been  placed 
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upon  the  county  superintendent  of  public  instruction, 
and  that  officer  has  the  exclusive  power  to  perform 
that  duty.  The  county  commissioners  have  no  power 
in  the  premises  beyond  making  a  levy.  In  this  case 
five-tenths  of  a  mill  is  the  largest  levy  which  they  can 
make,  but  a  levy  to  that  extent  should  have  been  made. 
(School  District  v.  Wilson  County,  post,  p.  806.) 

The  power  of  the  county  commissioners  to  levy  taxes 
for  the  support  of  high  schools,  as  stated  in  section  1 
of  chapter  397  of  the  Laws  of  1905,  is  superseded  by 
the  subsequent  enactments  of  1907  and  1909,  which, 
being  the  latest  expression  of  the  legislature,  must  con- 
trol. 

We  do  not  concur  in  the  view  that  chapter  333  of 
the  Laws  of  1907  violates  section  16  of  article  2  of  the 
constitution  of  the  state. 

The  statute  providing  for  submitting  the  question  of 
an  increased  levy  to  the  voters  is  permissive  and  not 
obligatory,  and  the  failure  to  adopt  this  method  of  ob- 
taining a  sufficient  levy  is  not  a  matter  of  estoppel. 

It  is  stated  in  argument  that  the  people  in  the  county 
at  large  are  compelled  by  this  law  to  pay  taxes  for  the 
support  of  high  schools  remote  from  their  homes  and 
in  the  management  of  which  they  have  no  voice.  This 
is  an  inherent  inconvenience  that  can  not  be  avoided. 
High  schools  can  not  be  situated  within  convenient 
distance  of  every  residence  in  a  large  county.  Every 
student  in  the  county,  however,  is  free  to  attend  any 
high  school  in  that  county.  This  obviates,  as  far  as 
possible,  the  criticism  suggested,  and  removes  any  con- 
stitutional objection  as  to  want  of  xmiformity. 

We  conclude  that  the  district  court  erred  in  not  is- 
suing the  writ  requiring  the  county  commissioners  to 
make  a  levy  of  five-tenths  of  a  mill  upon  the  dollar  of 
the  assessed  valuation  of  the  taxable  property  of  the 
county,  and  the  judgment  is  therefore  reversed. 
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The  State  of  Kansas,  Appellee,  v.  Ora  Turner, 
Appellant 

No.  16.891. 
SYLLABUS  BY  THE  COURT. 

Criminal  Law — Evidence  Procured  by  Intimidation — Involwiv- 
tary  Confessions — Self-incrinUnating  Testimony.  At  a  trial 
on  the  charge  of  murder,  neither  the  rule  excluding  proof  of 
an  involuntary  confession  nor  that  relating  to  self-incrimina- 
tion forbids  evidence  that  the  defendant  produced  from  a 
hiding  place  a  revolver  similar  to  that  with  which  the  homi- 
cide was  known  to  have  been  committed,  although  such  pro- 
duction was  brought  about  by  intimidation. 

Appeal  from  Rice  district  court;  Jermain  W. 
Brinckerhofp,  judge.  Opinion  filed  June  11,  1910. 
Affirmed. 

D.  A.  Banta,  and  W.  W.  Stahl,  for  the  appellant. 
Fred  P.  Green,  county  attorney,  for  the  appellee; 
Samuel  Jones,  and  Foley  &  Hopkins,  of  counsel. 

The  opinion  of  the  court  was  delivered  by 

Mason,  J. :  Ora  Turner  was  convicted  of  murder  in 
the  first  degree  and  appeals.  The  questions  presented 
are  whether  error  was  committed  in  the  refusal  of  in- 
structions and  in  the  admission  of  evidence.  The  court 
gave  one  instruction  regarding  the  effect  of  circum- 
stantial evidence  in  the  exact  language  of  the  second 
paragraph  of  the  syllabus  in  Carl  Home  v.  The  State 
of  Kansas,  1  Kan.  42,  and  another  substantially  fol- 
lowing what  was  said  in  The  State  v.  Fumey,  41  Kan. 
115,  122,  to  be  the  correct  rule.  The  instructions  re- 
fused were  practically  but  elaborations  of  the  prin- 
ciples embodied  in  those  given,  and  their  refusal  can 
not  be  regarded  as  material  error. 

The  body  of  Roy  Snyder,  with  whose  murder  the  de- 
fendant was  charged,  was  found  on  the  highway,  his 
death  having  resulted  from   several  bullet  wounds. 
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Circumstances  tended  to  indicate  Turner  as  the  mur- 
derer, and  jealousy  as  the  motive.  Two  bullets  were 
recovered.  They  weighed  substantially  149  grains 
each,  and  showed  that  they  had  been  discharged  from 
a  barrel  rifled  with  six  grooves.  Persons  familiar  with 
the  subject  said  that  the  only  firearm  that  would  mark 
a  bullet  of  that  weight  in  such  a  manner  was  what  is 
known  as  a  Ck)lt's  38-caliber  "Police  Positive"  revolver, 
and  an  investigation  was  begun  to  learn  whether  a 
weapon  of  that  description  was  owned  in  the  neigh- 
boiiiood.  It  was  learned  that  one  had  been  bartered, 
about  two  weeks  before  the  homicide,  to  Turner's 
cousin,  who  upon  inquiry  said  that  he  in  turn  had 
traded  it  to  the  defendant.  The  sheriff  and  several 
other  persons  ihen  went  to  the  defendant  and  asked 
about  the  revolver  he  had  obtained  from  his  cousin. 
He  at  first  denied  any  knowledge  of  it,  but  upon  being 
pressed  finally  procured  a  pitchfork,  and,  leading  the 
party  into  a  grove  where  it  had  been  buried,  dug  it  up 
and  gave  it  to  the  sheriff.  The  state  was  permitted  to 
show  the  fact  of  finding  the  revolver  and  a  part  of 
what  the  defendant  had  said  in  the  conversation  lead- 
ing up  to  it.  The  admission  of  this  evidence  is  com- 
plained of  on  the  ground  that  it  violated  the  rule 
against  the  use  of  involuntary  confessions,  and  virtu- 
ally compelled  the  defendant  to  be  a  witness  against 
himself. 

In  stating  the  case  to  the  jury  one  of  the  attorneys 
for  the  prosecution  told  them  that  the  testimony  would 
show  that  he  had  said  to  the  defendant,  before  the  re- 
volver was  produced:  "I  want  you  to  get  that  gun, 
and  if  you  don't  do  it  we  will  have  two  hundred  men 
here  to  search  every  inch  of  the  ground,  and  you  know 
when  we  find  it  what  will  happen,  and  no  man  can 
stop  it."  No  evidence  was  offered  that  such  language 
was  in  fact  used,  but  the  state  must  be  regarded  as  ad- 
mitting that  the  production  of  the  revolver  and  any- 
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thing  said  about  it  by  the  defendant  after  his  talk  with 
this  attorney  resulted  from  fear  on  his  part. 

The  only  evidence  that  was  introduced,  however,  of 
any  statements  made  by  the  defendant  about  this  mat- 
ter related  to  conversations  that  took  place  before  any 
threat  had  been  made.  Moreover,  there  was  no  error 
in  its  introduction  for  another  reason.  The  statements 
attributed  to  the  defendant  were  not  of  the  nature  of 
admissions ;  they  consisted  of  denials  of  any  knowledge 
of  the  revolver;  they  were  exculpatory  rather  than  in- 
criminating, and  were  not  within  the  rule  applicable 
to  confessions.  (The  State  v.  Campbell,  73  Kan.  688; 
I  Wig.  Ev.  §  821.)  One  witness  testified  that  at  one 
time  the  defendant  said  he  knew  where  the  revolver 
was,  but  that  he  immediately  retracted  the  statement. 

The  contention  that  evidence  of  the  production  of  the 
revolver  from  its  hiding  place  by  the  defendant  should 
have  been  rejected  is  more  serious,  but  the  authorities 
support  the  contrary  view  with  substantial  unanimity. 
Some  of  them  go  so  far  as  to  justify  the  admission  of 
an  extorted  confession,  so  far  as  it  is  corroborated  by 
indisputable  facts  which  it  discloses.  The  only  sub- 
stantial difference  of  opinion  relates  to  the  admissi- 
bility of  the  confession  itself.  The  narrow  scope  of 
the  conflict  and  the  reasoning  upon  which  the  courts 
have  proceeded  are  exhibited  by  the  following  typical 
expressions : 

"Where  an  involuntary  confession  discloses  incrimi- 
nating evidence  which  is  subsequently  on  investigation 
proved  to  be  true,  or  where  the  confession  leads  to  the 
discovery  of  facts  which  in  themselves  are  incrimi- 
nating, so  much  of  the  confession  as  discloses  the  in- 
criminating evidence  and  relates  directly  thereto  is  ad- 
missible. And  the  facts  discovered  in  consequence  of 
such  involuntary  confession  may  be  proved.  Thus  in  a 
prosecution  for  murder  evidence  of  the  discovery  in  a 
certain  place  of  the  remains  or  clothing  of  the  deceased 
or  of  the  weapon  by  which  he  was  killed,  with  so  much 
of  an  involuntary  confession  as  relates  directly  to  such 
facts,  is  admissible."    (12  Cyc.  478.) 
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"A  modification  of  the  rule  which  excludes  a  confes- 
sion not  shown  to  be  voluntary  exists  where  the  infor- 
mation derived  in  consequence  of  a  confession  leads  to 
the  discovery  of  material  facts  which  go  to  prove  the 
commission  of  the  crime  confessed.  In  that  case,  so 
much  of  the  confession  as  strictly  relates  to  the  facts 
discovered  and  the  facts  themselves  will  be  received  in 
testimony,  though  the  confession  may  be  shown  to  be 
involuntary,  for  the  reason  that  the  discovery  of  the 
facts  corroborates  the  truth  of  the  confession  to  that 
extent  and  excludes  the  idea  of  its  fabrication  under 
undue  influence,  though  in  some  jurisdictions  it  seems 
that  in  such  case  the  entire  confession  is  admissible.'* 
(6  A.  &  E.  EncycL  of  L.  551.) 

"If  the  confession,  being  inadmissible  because  im- 
properly procured,  brings  to  light  facts  or  circum- 
stances tending  to  show  guilt,  the  prosecution  is  not 
precluded  from  proving  the  facts  thus  disclosed  by 
other  evidence,  because  they  were  brought  to  light  by 
a  confession  which  is  itself  incompetent.  Some  cases 
have  gone  further  and  held  that  not  only  may  the  fact 
disclosed  be  proved,  but  that  portion  of  the  confession 
disclosing  it.  But  other  cases  hold  that  while  the  facts 
may  be  proved  the  declaration  accompanying  it  must 
be  excluded."    (3  Enc.  of  Ev.  p.  341.) 

"The  main  reason  for  rejecting  confessions  uttered 
under  the  influence  of  hope  or  fear  is  the  great  proba- 
bility that  the  prisoner  has  been  influenced  by  his  ex- 
pectation of  punishment,  or  of  immunity,  to  speak 
what  is  not  true.  If,  however,  the  existence  of  ex- 
traneous facts  is  discovered  through  the  statements 
of  the  accused,  no  reason  exists  for  rejecting  those 
parts  of  the  confession  which  led  to  the  discovery,  and 
which,  though  not  voluntarily  made,  have  been  cor- 
roborated convincingly  by  the  facts  discovered."  (Un- 
derbill, Crim.  Ev.  §  138.) 

"The  object  of  all  the  care  which,  as  we  have  now 
seen,  is  taken  to  exclude  confessions  which  were  not 
voluntary,  is  to  exclude  testimony  not  probably  true. 
But  where,  in  consequence  of  the  information  obtained 
from  the  prisoner,  the  property  stolen,  or  the  instru- 
ment of  the  crime,  or  the  bloody  clothes  of  the  person 
murdered,  or  any  other  material  fact,  is  discovered,  it  is 
competent  to  show  that  such  discovery  was  made  con- 
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formably  to  the  information  given  by  the  prisoner. 
The  statement  as  to  his  knowledge  of  the  place  where 
the  property  or  other  evidence  was  to  be  found,  being 
thus  confirmed  by  the  fact,  is  proved  to  be  true,  and  not 
to  have  been  fabricated  in  consequence  of  any  induce- 
ment. It  is  compjfitent,  therefore,  to  inquire  whether 
the  prisoner  stated  that  the  thing  would  be  found  by 
searching  a  particular  place,  and  to  prove  that  it  was 
accordingly  so  found,  but  it  would  not  be  competent  to 
inquire  whether  he  confessed  that  he  had  concealed  it 
there.  ...  If  the  prisoner  himself  produces  the 
goods  stolen,  and  delivers  them  up  to  the  prosecutor, 
notwithstanding  it  may  appear  that  this  was  done  upon 
inducements  to  confess,  held  out  by  the  latter,  there 
seems  no  reason  to  reject  the  declarations  of  the  pris- 
oner, contemporaneous  with  the  act  of  delivery,  and 
explanatory  of  its  character  and  design,  though  they 
may  amount  to  a  confession  of  guilt."  (1  Greenl.  Ev., 
16th  ed.,  §§  231,  232.) 

"Although  confessions  made  by  threats  or  promises 
are  not  evidence,  yet  if  they  are  attended  by  extraneous 
facts  which  show  that  they  are  true,  any  such  facts 
which  may  be  thus  developed,  and  which  go  to  prove 
the  existence  of  the  crime  of  which  the  defejidant  was 
suspected,  will  be  received  as  testimony,  6.  g.,  where  the 
party  thus  confessing  points  out  or  tells  where  the 
stolen  property  is,  or  where  he  states  where  the  de- 
ceased was  buried,  or  gives  a  clue  to  other  evidence 
which  proves  the  case."  (Wharton's  Crim.  Ev.,  8th 
ed.,  §  678.) 

"Independent  facts  and  evidence,  discovered  through 
a  confession  inadmissible  because  impelled  by  hope  or 
fear,  are  not  therefore  to  be  rejected.  .  .  .  There 
is  some  authority  for  saying  that  no  part  of  the  con- 
fession, or  even  the  fact  of  its  having  been  made,  can 
be  given  in  evidence  to  connect  the  defendant  with  the 
thing  discovered;  on  the  other  hand,  there  are  statu- 
tory provisions  and  perhaps  common-law  adjudications 
in  some  of  the  states  permitting  the  entire  confession 
to  be  laid  before  the  jury  when  thus  confirmed.  But 
the  better  common-law  doctrine  in  authority,  and  prob- 
ably in  reason,  is  that  when  the  confession  is  thus 
confirmed  simply  so  much  of  it  as  led  to  the  finding, 
and,  should  the  prisoner  have  been  present  at  the 
search  and  finding,  his  declarations  and  conduct  during 
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this  period,  or  his  declarations  when  he  surrenders 
back  an  article  stolen,  may  be  shown  to  the  jury  in 
connection  with  the  thing  itself.  The  finding  makes 
the  truth  of  so  much  of  the  confession  sufficiently  evi- 
dent."    (1  Bishop's  New  Crim.  Proc.,  4th  ed.,  §  1242.) 

"The  fundamental  theory  upon  which  confessions  be- 
come inadmissible  is  that  when  made  under  certain  con- 
ditions they  are  untrustworthy  as  testimonial  utter- 
ances. ...  If  ...  a  circumstance  appears 
which  indicates  that  the  law's  fear  of  untrustworthi- 
ness  is  unfounded,  and  counteracts  the  significance  of 
the  improper  inducement  by  demonstrating  that  after 
all  it  exercised  no  sinister  influence,  the  confession 
should  be  adopted.  This  is  the  theory  of  confirmation 
by  subsequent  facts,  which  has  been  in  vogne  ever 
since  there  has  been  any  doctrine  about  excluding  con- 
fessions. That  theory  is  that  where,  in  consequence  of 
a  confession  otherwise  inadmissible,  search  is  made 
and  facts  are  discovered  which  confirm  it  in  material 
points,  the  possible  influence  which  through  caution 
had  been  attributed  to  the  improper  inducement  is 
seen  to  have  been  nil,  and  the  ccmfession  may  be  ac- 
cepted without  hesitation. 

"This  theory  has  always  been  accepted,  at  least  in 
the  abstract. 

"It  was  once  contended  that  the  impropriety  of  the 
inducement  to  the  confession  tainted  the  facts  discov- 
ered in  consequence  of  it,  and  that  they  also,  as  well  as 
the  confession,  should  remain  inadmissible.  Such  a 
doctrine  needs  only  to  be  stated  to  expose  its  equal 
lack  of  logic,  principle  and  expediency."  (1  Wig.  Ev. 
§§  856,  859.) 

So  far  as  concerns  the  rule  that  the  accused  shall  not 
be  required  to  be  a  witness  against  himself,  evidence 
extorted  from  him  by  intimidation  stands  upon  the 
same  footing  as  though  it  had  been  procured  by  force, 
or  by  any  other  unfair  or  illegal  method.  It  has  already 
been  decided  by  this  court  that  articles  of  which  the 
prosecutor  has  obtained  possession  by  unlawful  means 
— for  instance,  by  seizure  without  process — may  be  in- 
troduced in  evidence  over  the  objection  of  a  defendant 
whose  rights  have  been  thus  violated.     {The  State  v. 
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MiUer,  63  Kan.  62.)  The  rule  authorizes  the  use  as 
evidence,  not  only  of  articles  taken  by  force,  but  also 
of  those  which  the  defendant  has  been  coerced  into 
delivering.  The  manner  of  their  procurement,  how- 
ever reprehensible,  will  not  prevent  their  use  as  evi- 
dence so  long  as  the  person  against  whom  they  are  used 
has  not  been  constrained  by  the  court  to  produce  them* 
A  document  that  has  been  taken  stealthily  from  the  de- 
fendant's desk,  or  forcibly  from  his  pocket,  or  that  he 
has  surrendered  under  a  threat  of  personal  violence, 
may  be  used  against  him,  because  its  wrongful  procure- 
ment creates  no  estoppel,  and  the  story  it  tells  is  ita 
own  and  not  that  of  the  defendant.  But  if  he  produces 
it  in  obedience  to  an  order  of  the  court  it  is  incompetent, 
because  under  such  circumstances  his  act  is  performed 
in  the  capacity  of  a  witness  and  to  admit  the  fruits  of 
it  as  evidence  would  be  to  make  use  of  him  as  a  witness 
against  himself.  The  distinction  is  thus  discussed  in 
section  2264  of  volume  3  of  Wigmore  on  Evidence : 

"Documents  or  chattels  obtained  from  the  person's 
control  without  the  vse  of  process  against  him  as  a 
witness  are  not  in  the  scope  of  the  privilege,  and  may  be 
used  evidentially ;  for  obviously  the  proof  of  their  iden- 
tity, or  authenticity,  or  other  circumstances  affecting 
them,  may  and  must  be  made  by  the  testimony  of  other 
persons,  without  any  employment  of  the  accused's  oath 
or  testimonial  responsibility.  .  .  .  This  distinction 
has  received  repeated  illustration  and  almost  universal 
acceptance,  in  a  variety  of  applications  to  documents 
and  chattels  obtained  by  search  or  seizure  independent 
of  testimonial  process.  It  would  apparently  never  have 
suffered  any  judicial  doubt,  but  for  a  modem  opinion, 
in  which  (in  spite  of  a  protest  by  a  minority  of  the 
court)  the  seeds  of  a  dangerous  heresy  were  sown.  In 
Boyd  V.  United  States  an  order  for  production  of  docu- 
ments involving  self-criminating  matter  was  properly 
held  to  be  within  the  privilege,  on  the  principle  of  par. 
(1),  supra;  but  the  opinion  of  the  majority,  speaking 
obiter,  declared  the  privilege  applicable  also  to  docu- 
ments obtained  by  officers'  search  or  seizure,  legal  or 
illegal,  irrespective  of  testimonial  process.  .  .  . 
The  obiter  expressions  of  opinion  by  the  majority 
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.  .  .  have  led  a  few  other  courts,  since  the  publica- 
tion of  that  case,  to  adopt  its  erroneous  view  and  to 
exclude  documents  obtained  by  seizure." 

In  the  supplement  the  author  adds : 

"That  case,  however,  ...  in  later  federal  opin- 
ions, has  in  effect  been  pared  down,  and  for  practical 
purposes  repudiated  (in  respect  to  the  obiter  statements 
in  the  majority  opinion,  above  noted).  (5  Wig.  Ev. 
§  2264.) 

The  cases  bearing  on  the  admissibility  in  evidence  of 
articles  wrongfully  obtained  from  the  defendant  are 
fully  collected  in  State  v.  FvUer,  34  Mont.  12,  and  in 
notes  thereto  in  9  Ann.  Cas.  655,  and  in  8  L.  R.  A.,  n.  s., 
762,  citing  an  earlier  note  in  59  L.  R.  A.  465. 

True,  in  receiving  as  evidence  information  unlaw- 
fully obtained,  a  court  may  seem  by  judicial  sanction  to 
encourage  wrongdoing.  But  such  is  not  the  real  aspect 
of  the  matter.  The  sole  question  under  investigation  in 
a  criminal  trial  is  the  guilt  or  innocence  of  the  defend- 
ant. Nothing  not  pertinent  to  that  subject  can  be  con- 
sidered. Everything  throwing  light  upon  it  should  be 
admitted,  unless  forbidden  by  some  rule  of  law.  Ex- 
torted confessions  are  not  excluded  as  a  rebuke  to  those 
who  have  obtained  them,  but  because  they  are  regarded 
as  of  doubtful  credibility.  The  provision  of  section  10 
of  the  bill  of  rights  that  in  a  criminal  prosecution  "no 
person  shall- be  a  witness  against  himself"  forbids  his 
being  compelled  to  testify,  but  does  not  extend  so  far 
as  to  prevent  the  prosecution  from  making  use  at  the 
trial  of  information  obtained  from  him  under  duress. 
The  courts  do  not  approve  a  resort  to  illegal  means  to 
obtain  evidence.  They  are  not  indifferent  to  a  viola- 
tion of  the  letter  or  spirit  of  the  law  designed  for  the 
protection  of  one  accused  of  crime.  But  a  far-reach- 
ing miscarriage  of  justice  would  result  if  the  public 
were  to  be  denied  the  right  to  use  convincing  evidence 
of  a  defendant's  guilt  because  it  had  been  brought  to 
light   through   the   excessive   zeal   of   an    individual. 
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whether  an  officer  or  not,  whose  misconduct  must  be 
deemed  his  own  act  and  not  that  of  the  state. 

We  think  it  clear  that  no  error  was  committed  in  re- 
ceiving the  evidence  complained  of.  The  judgment  is 
■affirmed. 


The  Garden  City,  Gulf  &  Northern  Railroad  Com- 
pany, Plaintiff,  v.  The  Board  op  County  Commis- 
sioners op  the  County  op  Scott  et  al,  Defendants. 

Na  16.909. 
SYLLABUS  BY  THE  COURT. 

1.  Contracts — Time  of  Performance — Substantial  Compliance 
with  Conditions — Railroad-aid  Bonds — Completion  of  Road, 
In  mandamus  to  compel  a  board  of  county  commissioners  to 
subscribe  for  stock  in  a  railroad  company  and  issue  bonds  in 
aid  of  its  construction,  where  the  defense  relied  upon  was  the 
failure  to  complete  the  road  within  the  time  stated  in  the 
proposition  submitted  to.  the  voters,  it  is  held,  upon  the  evi- 
dence, that  the  plaintiff  company  had  substantially  complied 
with  the  terms  and  conditions  of  the  contract  and  is  entitled 
to  have  the  subscription  made  and  the  bonds  issued. 

2.  Special  Election — Bonds — Irregularities  in  Sheriffs  Proda- 
mation.  The  sheriff's  proclamation  calling  a  special  election 
to  vote  upon  a  railroad-bond  proposition  contained  in  the 
first  publication  a  number  of  errors  in  the  preamble  of  the 
notice.  The  notice  itself  correctly  stated  the  date  of  the 
election,  as  did  the  notices  posted  by  the  sheriff,  and  the 
errors  in  the  published  notice  were  corrected  in  the  subse- 
quent publications.    Held,  that  the  defects  were  merely  for- 

•  mal  and  not  sufficient  to  render  the  election  void. 

5.  Statutory  Provision  for  **Secon<r*  Election  Does  Not 

Prevent  Subsequent  Elections.  In  section  7027  of  the  Gen- 
eral Statutes  of  1909  (Laws  1887,  ch.  183,  §1),  authorizing 
the  calling  of  a  second  election  to  vote  bonds  in  aid  of  a  rail- 
road upon  a  petition  of  a  majority  of  the  legal  voters,  the 
word  "second"  means  "another,"  or  subsequent,  election,  and 
the  authority  of  a  county,  township  or  city  to  hold  bond  elec- 
tions is  not  exhausted  upon  the  holding  of  a  first  and  a  second 
election. 


Digitized  by  VjOOQIC 


796  SUPREME  COURT  OF  KANSAS. 

Railroad  Co.  v.  Scott  County. 

Original  proceeding  in  mandamus.  Opinicm  filed 
June  11,  1910.    Peremptory  writ  allowed. 

STATEMENT. 

This  is  an  original  proceeding  in  mandamus  to  com- 
pel the  defendants  to  subscribe  for  certain  stock  of  the 
plaintiff  and  to  issue  railroad-aid  bonds  in  exchange* 
therefor.  The  county  clerk  is  ready  and  willing  to 
issue  the  bonds,  and  has  filed  a  disclaimer.  The  board 
of  county  commissioners  has  answered  to  the  alterna- 
tive writ,  setting  up  as  a  defense  that  the  railroad  com- 
pany failed  to  comply  with  the  conditions  of  the  con- 
tract under  which  the  bonds  were  voted,  and  the  further 
defense,  with  respect  to  Valley  township,  that  the  elec- 
tion there  was  irregular  and  void. 

The  plaintiff  is  a  corporation  organized  under  the 
laws  of  the  state  of  Kansas  and  empowered  to  build  a 
standard-gauge  railroad  through  Scott  and  other  coun- 
ties of  the  state.  The  bonds  which  the  plaintiff  seeks, 
to  have  issued  were  voted  at  a  special  election  in  Scott 
and  Valley  townships,  in  Scott  county,  on  the  28th  day 
of  December,  1909.  The  proposition  submitted  to  the 
voters  of  Scott  township  provided  that  the  township 
would  subscribe  for  stock  to  the  amount  of  $2000  per 
mile,  and  issue  its  bonds  in  exchange  therefor,  the  con- 
dition being  that  the  railroad  company  should  build  a 
standard-gauge  railroad  into  Scott  township  from  a 
point  on  the  south  line  thereof  on  a  direct  line  north 
to  Scott  City,  with  a  station,  stockyards,  switch  tracks 
and  shipping  facilities  at  Scott  City;  that  the  railroad 
should  be  built  and  ready  for  the  operation  of  engines 
and  cars  over  the  same  from  a  point  on  the  south  line 
of  the  township  to  Scott  City  on  or  before  the  31st  day 
of  December,  1909 ;  and  also  contained  the  express  con- 
dition that  the  railroad  company  should  construct  and 
maintain  railroad  crossings  on  each  and  every  section 
line  crossed  by  the  railroad  within  the  limits  of  Scott 
township,  and  that  the  road  should  be  completed  from. 
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Scott  City  to  Garden  City  on  or  before  December  31, 
1909. 

It  is  conceded  that  the  election  in  Scott  township  was 
regular  in  all  respects,  and  that  106  votes  were  cast 
for,  and  12  against,  the  proposition.  The  returns  of 
the  election  were  duly  canvassed,  and  the  only  objec- 
tion to  issuing  the  bonds  of  Scott  township  is  the  al- 
leged noncompliance  on  the  part  of  the  company  with 
the  conditions  of  the  contract.  It  is  claimed  that  on 
December  31,  1909,  the  railroad  was  not  completed 
and  did  not  at  the  time  have  facilities  for  the  transac- 
tion of  railroad  business;  that  the  depot  at  Scott  City 
was  not  completed  and  was  a  building  only  twelve  feet 
by  ten  feet  in  dimensions,  open  on  one  side,  with  no 
furniture  or  supplies  of  any  kind,  with  no  agent  in 
charge,  and  that  it  was  not  a  depot  or  station  within 
the  meaning  of  the  terms  of  the  contract ;  that  the  com- 
pany had  no  sidetracks,  switch  tracks  or  stockyards  in 
Scott  township  at  the  time  the  contract  expired ;  and 
also  that  no  road  crossings  such  as  the  law  requires  or 
the  contract  contemplated  had  been  constructed  in 
Scott  township. 

The  conditions  in  the  Valley  township  proposition 
were  the  same  as  those  in  Scott  township,  but  the 
board,  in  making  the  order  and  calling  the  election  in 
the  former,  added  the  following  provisions: 

"That  the  terms  and  conditions  upon  which  said  sub- 
scription shall  be  made  and  said  bonds  issued  and  de- 
livered are  as  follow :  That  said  railroad  company,  its 
successors  or  assigns,  shall  build  a  standard-gauge 
railroad,  .  .  .  with  a  station,  depot,  switch  tracks, 
stockyards  and  shipping  facilities;  that  said  railroad 
shall  be  built  and  ready  for  the  operation  of  engines 
and  cars  over  the  same,  by  or  before  the  31st  day  of 
December,  1909;  and  that  when  the  railroad  of  said 
railroad  company  shall  be  built  and  completed  and 
shall  be  in  operation,  under  lease  or  otherwise,  .  .  . 
with  a  station,  depot,  switch  tracks,  stockyards  and 
shipping  facilities,  the  said  board  of  county  commis- 
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sioners  shall  cause  said  bonds,  with  coupons  attached 
as  aforesaid,  to  be  issued." 

It  is  claimed  by  the  defendants  that  on  the  31st  day 
of  December,  1909,  the  road  was  not  built  or  com- 
pleted through  Valley  township  as  contemplated  by  the 
petition  and  order  of  the  board,  that  no  station  or  depot 
had  been  established,  no  sidetrack  and  no  stockyards 
built,  and  that  no  road  crossings  such  as  are  required 
by  law  and  contemplated  by  the  contract  had  been  con- 
structed within  the  time  limited. 

Upon  the  issues  of  fact  a  great  deal  of  testimony  has 
been  taken,  from  which  it  appears  that  on  December 
31,  1909,  the  railroad  company  had  built  a  standard- 
gauge  railroad  from  Garden  City  to  Scott  City,  into 
and  through  Valley  and  Scott  townships,  and  had  ex- 
tended its  line  into  Scott  City  to  within  thirty  feet  of 
Main  street  and  about  half  a  block  from  the  depot  of 
the  Missouri  Pacific  railway,  the  main  line  of  which 
runs  from  Kansas  City  to  Pueblo,  through  Scott  City. 
The  plaintiff  had  on  that  date  constructed  about  500 
feet  of  "Y"  track  in  Scott  City,  which  has  since  been  ex- 
tended so  it  comprises  about  1100  feet  of  track.  It  had 
some  trouble  operating  its  cars  around  the  curve  from 
Fifth  to  Main  street  on  December  31,  but  finally  suc- 
ceeded in  passing  over  that  portion  of  the  track  with  a 
construction  train.  The  company  has  since  that  date 
maintained  a  force  of  men,  from  twenty  to  seventy  in 
number,  engaged  in  work  on  its  track  and  roadbed  in 
Scott  and  Valley  townships. 

On  December  30, 1909,  the  first  passenger  train,  con- 
sisting of  an  engine  and  two  coaches  and  carr3ring 
about  seventy-five  passengers,  ran  from  Garden  City 
to  a  point  inside  the  limits  of  Scott  City,  and  to  a  point 
more  than  half  way  across  the  same.  Since  that  date 
the  company  has  operated  two  trains  each  day  between 
Garden  City  and  Scott  City,  and,  on  the  date  the  testi- 
mony was  taken,  March  23,  1910,  in  addition  to  its 
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re^lar  trains,  had  operated  one  special,  two  passen- 
ger, and  three  stock,  trains. 

On  December  31,  1909,  and  since  that  date,  the  com- 
pany has  owned  and  operated  three  locomotives,  two 
passenger  coaches  and  eleven  freight  cars  on  its  line 
between  Garden  City  and  Scott  City,  and  in  the  transac- 
tion (A  its  business  has  also  used  cars  belonging  to 
other  railroads.  The  first  freight  train  operated  be- 
tween the  two  cities  was  run  on  the  28th  day  of  Janu- 
ary, 1910,  but  the  passenger  trains  up  to  that  time 
furnished  freight  service.  From  the  time  it  com- 
menced operations  until  the  testimony  was  taken  the 
company  collected  on  account  of  its  passenger  business 
from  Garden  City  to  Scott  City  $2742.32,  and  during 
the  same  time  earned  on  account  of  freight  items 
$4227.93,  and  had  handled  142  carloads  of  freight. 
The  plaintiff  had  completed  a  depot  in  Scott  City  on 
December  31,  1909,  and  had  an  agent  there  on  that  day 
selling  tickets,  but  the  depot  was  not  equipped  with 
furniture  or  supplies  and  evidently  was  not  designed 
as  a  permanent  office  of  the  company,  and  no  agent  was 
kept  there  afterward.  The  company,  however,  has  had 
the  use  of  the  Missouri  Pacific  depot  and  the  services 
of  the  Missouri  Pacific  agent  in  the  sale  of  tickets  and 
the  handling  of  freight  and  baggage.  It  has  also  had 
the  use  of  the  Missouri  Pacific  stockyards.  Negotia- 
tions between  the  two  companies  for  the  use  of  the  Mis- 
souri Pacific  stockyards  and  depot  were  commenced 
sometime  in  December,  1909,  but  were  not  put  into  the 
form  of  a  written  contract  until  January  12,  1910. 

The  tracks  of  the  plaintiff  company  and  the  Missouri 
Pacific  railway  were  connected  January  15,  1910,  so 
that  cars  may  be  taken  from  one  road  to  the  other,  and 
at  the  time  the  testimony  was  taken  the  plaintiff's  road 
was  also  connected  with  the  A.  T.  &  S.  F.  railway  at 
Scott  City.  No  agent  has  been  maintained  at  the  depot 
of  the  plaintiff  company  at  Scott  City,  or  at  Shallow 
Water,  in  Scott  township,  but  during  the  time  since 
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December  30,  1909,  the  regular  trains  of  the  company 
have  been  handled  at  Scott  City  from  the  Missouri 
Pacific  depot,  and  have  alsa  stopped  at  the  depot  of  the 
company  at  Scott  City  and  at  Shallow  Water  for  the 
purpose  of  taking  on  or  putting  oflf  passengers  or 
freight,  and  no  extra  charge  has  been  made  on  account 
of  passengers  boarding  trains  at  these  points  without 
tickets. 

On  December  31,  1909,  the  road  crossings  in  neither 
township  were  completed  so  as  to  comply  with  the 
terms  of  the  contract.  The  track  was  laid  during  the 
month  of  December,  when  the  weather  was  extremely 
cold  and  the  ground  frozen.  The  first  crossings  put  in 
were  temporary  ones  and  afterward  the  company  pro- 
ceeded to  rebuild  them,  and  at  the  time  the  testimony 
was  taken  they  complied  with  the  requirements  of  the 
contracts.  One  witness  testified  that  the  temporary 
crossings  were  sufficient  for  all  practical  purposes,  and 
that  he  hauled  a  load  of  fifty  bushels  of  cane  seed  over 
one  in  Valley  township  without  any' trouble. 

In  Valley  township  the  road  was  completed  and  a 
depot  finished  on  December  31,  1909.  The  sidetracks 
there  are  700  feet  in  length,  but  were  not  completed 
until  the  2d  day  of  January,  1910.  The  stockyards 
were  not  completed  until  sometime  in  January.  There 
was  testimony  showing  that  only  a  small  amount  of 
business  is  taken  on  or  put  off  at  that  station,  and  that 
while  no  agent  has  been  maintained  there  the  men  in 
charge  of  the  train  receive  and  bill  all  freight  received 
at  that  point  for  shipment. 

Albert  Hoskinson,  Edgar  Roberts,  and  A.  M.  Harvey, 
for  the  plaintiff. 

John  S.  Dawson,  and  D.  A.  Banta,  for  the  defend- 
ants. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  From  the  forgoing  statement  of  facts, 
about  which  there  is  no  serious  controversy,  it  is  ap- 
parent that  the  plaintiff  company  has  substantially 
complied  with  the  terms  and  conditions  of  its  contract. 
The  same  question  has  been  frequently  before  the  court, 
and  the  principle  adopted  in  the  decisions  is  one  which 
has  received  the  approval  of  courts  everywhere.  The 
principle  is  well  stated  in  section  851a  of  volume  2  of 
the  second  edition  of  Elliott  on  Railroads  as  follows : 

"A  condition  that  the  road  shall  be  built  for  use 
within  a  specified  time  is  to  be  reasonably  construed, 
however,  and  is  generally  regarded  as  complied  with 
when  the  road  is  built  so  as  to  be  in  as  reasonably  fit 
condition  and  as  safe  and  convenient  for  the  public  use 
as  new  roads  usually  are  in  similar  localities." 

The  following  cases  are  directly  in  point:  C  K.  & 
W.  Rid.  Co.  V.  Comm'rs  of  Osage  Co.,  38  Kan.  597 ;  S.  K. 
4&  P.  Rid.  Co.  V.  Towner,  41  Kan.  72  ;C.K.&  W-  Rid.  Co. 
V.  Makepeace,  44  Kan.  676;  C.  K.  &  W.  Rid.  Co.  v. 
Comm'rs  of  Chase  Co.,  49  Kan.  399,  411;  Pontiac,  etc., 
R.  R.  Co.  V.  King,  68  Mich.  Ill ;  The  C,  D.  &  M.  R.  Co. 
V.  Schewe,  45  Iowa,  79 ;  Brocaw  et  al.  v.  The  Board  of 
{Commissioners  of  Gibson  County  et  al.,  73  Ind.  543; 
Freema/n  et  al.  v.  Mattock,  67  Ind.  99 ;  Hunt  v.  Upton, 
44  Wash.  124. 

The  defendants  rely  largely  upon  the  case  of  M.  K.  & 
C.  Rly.  Co.  V.  Thompson,  Mayor,  &c.,  24  Kan.  170. 
There  time  was  expressly  made  of  the  essence  of  the 
contract,  and  the  details  as  to  the  kind  and  character  of 
the  equipment  of  the  road  were  expressly  stipulated  and 
provided  for.  The  case  is  distinguished  from  the  cases 
cited  supra,  in  the  opinion  in  S.  K.  &  P.  Rid.  Co.  v. 
Tovmer,  41  Kan.  72.  In  the  present  case  the  township 
might  have  stipulated  for  a  depot  at  Scott  City  of  a 
particular  kind  and  dimensions,  but  in  fact  it  only 
stipulated  for  a  station.    The  word  "depot"  is  not  men- 
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tioned  in  the  contract.  There  is  no  express  provision 
as  to  the  kind  or  character  of  the  depot  which  the 
company  agreed  to  establish  in  Valley  township,  and 
the  evidence  shows  that  the  one  erected  is  sufficient  for 
all  practical  purposes.  Nor  does  the  contract  bind  the 
company  to  maintain  an  agent  at  the  depot. 

The  defendants  insist  that  time  is  of  the  essence  of 
the  contracts  upon  which  the  bonds  were  voted,  and  this 
is  true  as  to  some  of  the  conditions  named.  Wherever 
the  contracts  provide  that  something  shall  be  done  by 
a  day  named,  time  is  essential.  In  the  proposition  sub- 
mitted to  the  voters  of  Scott  township  the  only  express 
provision  with  regard  to  time  is  that  "said  railroad 
shall  be  built  and  ready  for  the  operation  of  engines 
and  cars  over  the  same  from  a  point  on  the  south  line 
of  Scott  township  to  said  Scott  City,  Kan.,  on  or  before 
the  31st  day  of  December,  1909;  .  .  .  that  said 
railroad  be  completed  from  Scott  City,  Kan.,  to  Garden 
City,  Kan.,  on  or  before  December  31,  1909."  It  can 
hardly  be  seriously  claimed  that  there  was  not  a  sub- 
stantial compliance  with  these  conditions  within  the 
time  limited.  As  this  court  held  in  S.  K.  &  P.  RldL  Co. 
V.  Towner,  41  Kan.  72,  in  order  to  constitute  a  substan- 
tial compliance  with  the  terms  of  such  a  contract  the 
road  "need  not  have  been  perfect  in  every  respect  at 
the  prescribed  date  for  its  completion,"  provided  it  was 
"completed  and  in  operation  at  that  date,  in  such  a  man- 
ner that  it  might  be  properly  and  regularly  used  for  the 
purpose  of  transporting  freight  and  passengers."  (Syl- 
labus.) 

The  only  express  provision  with  regard  to  time  in  the 
Valley  township  proposition  was  "that  said  railroad 
shall  be  built  and  ready  for  the  operation  of  engines 
and  cars  over  the  same,  by  or  before  the  31st  day  of 
December,  1909."  Immediately  following,  this  lan- 
guage is  used : 

"And  that  when  the  railroad  of  said  railroad  com- 
pany shall  be  built  and  completed  and  shall  be  in  opera- 
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tion,  under  lease  or  otherwise,  .  .  .  with  a  station, 
depot,  switch  tracks,  stockyards  and  shipping  facilities, 
the  said  board  of  county  commissioners  shall  cause  said 
bonds,  with  coupons  attached  as  aforesaid,  to  be  is- 
sued." 

There  is  much  force  in  the  argument  of  the  plain- 
tiff that  the  last  provision  quoted  should  be  construed 
as  authorizing  the  completion  of  the  station,  depot, 
switch  tracks,  stockyards  and  shipping  facilities  within 
a  reasonable  time  after  the  31st  day  of  December,  pro- 
vided the  road  was  built  and  ready  for  the  operation  of 
engines  and  cars  on  or  before  that  date. 

In  determining  whether  time  is  of  the  essence  of  the 
contract  courts  of  equity  look  further  into  the  intention 
of  the  parties  to  ascertain  whether  in  fact  they  in- 
tended performance  by  the  day  named  to  be  controlling. 
(9  Cyc.  606.)  The  rule  appears  to  be  that  time  will 
be  deemed  of  the  essence  of  the  contract  wherever  the 
benefit  to  accrue  from  the  consideration  materially  de- 
pends upon  a  strict  performance  in  point  of  time.  {St. 
L.  &  S.  F,  Rly.  Co.  v.  Rierson,  38  Kan.  359.)  Thus, 
where  time  is  not  expressly  made  the  essence  of  the 
contract  it  may  be  held  to  be  so  intended  from  the  na- 
ture of  the  contract  itself.  (9  Cyc.  606;  Kirby  v.  Har- 
rison  et  al.,  2  Ohio  St.  326.) 

It  must  be  apparent  that  a  court  of  equity  would  not 
be  justified  in  holding  that  time  was  of  the  essence  of 
the  contract  here,  in  the  sense  that  the  plaintiff  was  re- 
quired to  have  every  condition  on  its  part  fully  com- 
plied with  and  the  road  completed  in  every  particular 
by  December  31,  1909.  A  railroad  in  a  sense  is  never 
completed ;  it  is  constantly  undergoing  changes  and  al- 
terations in  its  track  and  roadbed.  This  is  especially 
true  of  a  new  road,  some  portions  of  which  must  neces- 
sarily be  constructed  at  first  in  a  temporary  manner, 
as  occasion  requires,  and  afterward  be  replaced  with 
more  permanent  material  and  construction.  Thus,  in 
C.  K.  &  W.  Rid.  Co.  V.  CommWs  of  Chase  Co.,  49  Kan. 
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399,  411,  temporary  pile  bridges  were  put  in  on  some 
portions  of  the  railroad,  and  later  in  the  same  year  the 
company  replaced  them  with  iron  bridges,  but  the  court 
held  that,  notwithstanding  the  fact  that  when  the  first 
bridges  were  built  the  company  contemplated  putting 
in  a  better  class  of  bridges,  this  did  not  make  the  road 
incomplete  as  first  constructed  nor  prove  that  it  had 
failed  to  meet  the  requirements  of  the  contract.  In 
the  language  of  the  court  in  Pontiac,  etc.,  R.  R.  Co,  v. 
King,  68  Mich.  Ill,  "it  is  a  matter  of  common  knowl- 
edge that  much  usually  remains  to  be  done  in  com- 
pleting a  railroad  track,  and  in  making  it  safe  for 
regular  freight  and  passenger  business,  long  after  the 
cars  have  commenced  running  upon  it."  (Page  114.) 
Of  course,  a  colorable  compliance,  such  as  laying  a  tem- 
porary track  and  running  an  engine  and  a  few  cars  over 
it,  with  the  intention  to  fulfill  merely  the  letter  of  the 
contract  and  procure  the  issuance  of  bonds,  would  not 
be  sufficient,  and  in  such  a  case  the  courts  will  not 
hesitate  to  hold  that  there  has  not  been  a  substantial 
compliance.    Good  faith  is  required. 

There  was  no  demand  made  for  the  issuance  of  the 
bonds  of  Scott  township  until  January  31,  1910,  at 
which  time  the  plaintiff  had  substantially  complied 
with  the  other  conditions  of  the  contract,  and  its  road 
was  equipped  "with  a  station,  stockyards,  switch  tracks 
and  shipping  facilities  at  Scott  City."  The  subsequent 
completion  of  the  road  furnishes  conclusive  evidence  of 
the  good  faith  with  which  the  plaintiff  appears  to  have 
attempted  to  comply  with  the  terms  and  conditions  of 
its  contract,  and  upon  every  principle  of  equity  and 
fair  dealing  it  must  be  held  entitled  to  its  bonds. 

In  the  briefs  of  the  defendants  it  is  urged  that  the  de- 
cision of  the  board  of  county  commissioners  to  the  effect 
that  the  conditions  precedent  to  the  making  of  the  sub- 
scription and  issuance  of  the  bonds  have  not  been  ful- 
filled is  final  and  conclusive.  In  support  of  this  rather 
startling  proposition  the  cases  of  the  Board  of  County 
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Commissioners  of  Day  County  v.  State  of  Kansas,  19 
Okla.  375,  and  Commissioners  of  Knox  County,  Indiana, 
V.  Aspinwall  et  of.,  62  U.  S.  (21  How.)  539,  are  cited. 
The  latter  case  is  frequently  referred  to  as  authority  for 
the  proposition  that  an  innocent  purchaser  of  municipal  . 
bonds  may  rely  upon  the  recitals  in  the  bonds  them- 
selves as  to  the  performance  of  the  conditions  prece- 
dent, but  is  not  authority  for  any  such  doctrine  as  the 
defendants  urge.  In  the  opinion  this  language  was 
used: 

"We  do  not  say  that  the  decision  of  the  board  would 
be  conclusive  in  a  direct  proceeding  to  inquire  into  the 
facts  previously  to  the  execution  of  the  power,  and  be- 
fore the  rights  and  interests  of  third  parties  had  at- 
tached."  (Page  544.) 

The  other  case  cited  merely  holds  that  a  decision  of 
the  district  court  of  Day  county  finding  that  certain 
warrants  which  had  been  issued  by  the  county  com- 
missioners were  valid  is  conclusive  and  binding  upon 
the  county  in  a  suit  upon  the  warrants,  as  well  it  mi^t 
be,  since  it  was  the  solemn  judgment  of  a  court. 

There  remains  the  question  whether  the  election  in 
Valley  township  was  void  for  irregularities.  In  the 
first  publication  of  the  sheriff's  notice  the  recitals  in 
the  preamble  contained  a  number  of  errors.  It  gave 
the  21st  day  of  September  as  the  date  when  the  petition 
was  presented  and  the  order  made  by  the  board,  and 
recited  that  the  board  ordered  that  a  special  election 
be  held  on  the  26th  day  of  October  when  it  should  have 
recited  that  the  election  was  ordered  for  the  28th  day 
of  December.  The  notice  itself  gave  the  correct  date 
of  the  election,  and  the  errors  of  the  preamble  were 
corrected  in  the  subsequent  publications.  The  notice 
which  the  sheriff  posted  also  gave  the  date  of  the  elec- 
tion correctly.  The  defects  were  merely  formal  and 
not  sufficient  to  render  the  election  void. 

Another  objection  urged  is  that  the  election  was  the 
seventh  one  held  in  Valley  township  at  which  prc^o- 
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sitions  were  submitted  by  the  plaintiff  company.  It 
appeared  that  the  seven  propositions  differed  mate- 
rially in  the  conditions  as  to  the  route  and  other  mat- 
ters. The  statute  provides  for  the  calling  of  bond 
elections  to  grant  aid  to  railroads  upon  the  petition  of 
two-fifths  of  the  resident  taxpayers,  and  further  pro- 
vides that  a  second  election  may  be  had  upon  the  peti- 
tion of  a  majority  of  the  legal  voters.  The  language 
of  the  statute  is:  "Provided  further,  that  a  second 
election  for  the  same  purpose  shall  not  be  held  unless 
upon  a  petition  of  a  majority  of  the  legal  voters  of  such 
county,  township  or  city."  (Laws  1887,  ch.  183,  §  1 ; 
Gen.  Stat.  1909,  §  7027.)  The  objection  is  based  upon 
a  narrow,  technical  meaning  of  the  word  "second," 
which  evidently  means  in  this  statute  another,  or  sub- 
sequent, election.  Webster's  International  dictionary 
gives  "another"  as  one  of  the  meanings  of  the  wonL 
It  is  urged  that  municipalities  must  not  be  harassed  or 
badgered  by  the  calling  of  several  elections.  The  an- 
swer is  that  another  election  can  only  be  called  upon  the 
petition  of  a  majority  of  the  legal  voters,  and  where  a 
majority  has  petitioned  for  it  no  injustice  can  result  in 
holding  the  election. 

The  peremptory  writ  is  allowed. 


il   786  School  District  No.  32,  of  Wilson  County,  Appel- 

'  lant,  V.  The  Board  of  County  Commissioners  of 

THE  County  of  Wilson  et  al,  Appellees. 

No.  16.978. 
SYLLABUS  BY  THE  COURT. 

1.  Practice,  District  Court — Judicial  Notice — Tax  Levy.  A 
court  may  take  judicial  notice  of  a  tax  levied  by  the  board  of 
county  commissioners  of  the  county  in  which  the  court  is  held 
upon  all  the  taxable  property  in  the  county. 

2.  Mandamus  —  Performance  of  Legal  Duty  —  Discretion  of 
County  Commissioners.     Where  a  legal  duty  is  cast  upon  a 
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board  of  county  commissioners  that  duty  may  be  enforced  by 
mandamus,  and  such  duty  can  not  be  evaded  upon  the  ground 
that  the  county  officials  have  a  discretion  to  act. 

Appeal  from  Wilson  district  court;  James  W.  Fin- 
LEY,  judge.    Opinion  filed  June  11,  1910.   Reversed. 

E.  D.  MikeseU,  for  the  appellant. 

F.  M,  Woodard,  and  W.  H.  Edmundson,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  The  school  district  filed  a  petition  in  the 
district  court  of  Wilson  county,  which,  omitting  the 
caption,  prayer  for  relief,  signatures  and  verification, 
reads  as  follows : 

"The  plaintiff  says  that  school  district  No.  32,  in  said 
Wilson  county,  Kansas,  now  is,  and  has  been  for  more 
than  thirty-five  years  last  past,  a  regularly  organized 
school  district  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas;  that  said  school  district  now  main- 
tains, and  for  two  years  next  preceding  the  30th  day 
of  June,  1909,  maintained,  a  high  school  offering  and 
providing  for  two  courses  of  instruction,  each  requir- 
ing four  years'  work,  viz.,  a  college  preparatory  course 
which  fully  prepares  those  who  complete  it  to  enter 
the  freshman  class  of  the  college  of  liberal  arts  and 
sciences  of  the  University  of  Kansas,  and  a  general 
course  designed  for  those  who  do  not  intend  to  continue 
school  work  beyond  the  high  school;  that  said  high 
school  has  not  been  discontinued.     . 

"That  there  has  been,  during  the  year  next  preceding 
said  30th  day  of  June,  1909,  such  high  schools  main- 
tained in  school  districts  No.  40  and  47,  in  said  Wilson 
county,  Kansas,  and  said  high  schools  have  not  been 
discontinued. 

"That  A.  F.  Squires,  J.  L.  Rogers  and  J.  E.  Clark 
have  been,  since  the  11th  day  of  January,  1909,  and 
now  are,  the  duly  elected  and  regularly  acting  county 
commissioners  of  said  Wilson  county;  that  Josie  E. 
Park  is  now,  and  has  been,  since  the  lOth  day  of  May, 
1909,  the  duly  elected,  qualified  and  acting  county  su- 
perintendent of  said  county. 
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"That  at  the  general  election  for  the  year  1900  the 
following  proposition  was  submitted  to  the  qualified 
voters  of  Wilson  county,  Kansas,  viz. :  *May  the  pro- 
visions of  the  high-school  act  of  1905  apply  in  this 
county?'  And  at  said  election  a  majority  of  the  voters 
voting  on  said  proposition  voted  in  favor  of  the  same. 

"That  on  or  before  the  25th  day  of  July,  1909,  the 
said  Josie  E.  Park,  as  such  county  superintendent,  cer- 
tified to  the  county  clerk  and  county  treasurer  of  said 
county  the  average  daily  attendance  in  the  said  several 
high  schools  in  said  Wilson  county,  in  compliance  with 
the  provisions  of  chapter  397  of  the  Laws  of  1905,  and 
acts  amendatory  and  supplemental  thereto,  for  the  yea* 
ending  June  30,  1909.  Said  county  superintendent  as 
aforesaid  also  certified,  on-  or  before  the  25th  day  ol 
July,  1909,  to  the  said  board  of  county  commissioners 
the  amount  of  money  necessary  for  the  maintenance  of 
such  high  schools  for  the  ensuing  year,  which  certificate 
is  in  words  and  figures  as  follows : 

"ESTIMATED   EXPENSE   OF    MAINTAINING   THE    HIGH    SCHOOLS 

Altoona.  Fredonia.  NeodesiUK 

Superintendent's  salary |450  $500.00  $600 

Teacher's  salary   1,665  2,182.00  2,250 

Janitor    157  150.00  180 

Fuel  and  lights 72  67.50  125 

Apparatus   300  375.00  400 

12,644         13,274.50         |3,555 

"That  the  total  amount  necessary  for  the  support 
of  such  high  schools  of  said  county,  as  so  certified^ 
amounts  to  $9473.50,  of  which  amount  this  plaintiff  is 
entitled  to  $2644. 

"That  the  assessed  valuation  of  the  taxable  property 
of  Wilson  county,  Kansas,  for  the  year  1909,  is  $29,« 
680,365;  that  none  of  said  districts  No.  32,  40  or  47 
contain  more  than  16,000  inhabitants;  and  that  no 
county  high  school  has  been  established  in  said  Wilson 
county,  Kansas,  and  none  is  now  mentioned  [main- 
tained]  therein. 

"That  said  board  of  county  commissioners  have  at  all 
times  failed,  neglected  and  refused  to  make  such  levy  as 
is  necessary  to  produce  said  amount  of  $9473.50  for  the 
maintenance  of  such  high  schools,  although  having  been 
demanded  so  to  do;  that  a  levy  necessary  to  produce 
said  sum  of  $9473.50  will  not  exceed  five-tenths  (%o)  of 
one  mill  on  the  dollar  of  the  assessed  valuation  of  the 
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taxable  property  in  Wilson  county,  Kansas;  that  de- 
mand was  made  by  this  plaintiff  on  the  said  Josie  E. 
Park,  as  county  superintendent  of  said  county,  to  make 
a  suitable  levy  sufficient  to  provide  said  amount  of 
$9473.50  and  certify  same  to  the  county  clerk  of  Wilson 
county,  Kansas,  but  that  the  said  Josie  E,  Park  refused 
and  neglected  to  make  such  levy  and  has  ever  since  so 
refused  and  neglected  to  make  same. 

"That  this  plaintiff  has  no  adequate  remedy  at  law 
for  the  said  refusal  and  neglect  of  defendants." 

On  application  to  the  judge  of  the  court  an  alterna- 
tive writ  of  mandamus,  reciting  in  detail  the  facts  al- 
leged in  the  petition  as  having  been  made  to  appear, 
was  allowed.  The  defendants — ^the  board  of  cchmty 
commissioners  and  the  county  superintendent — ^jointly 
filed  a  motion  to  quash  the  writ,  for  the  reason  that  the 
petition  of  the  plaintiff  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  At  the  ensuing  term  of 
court  the  motion,  or  demurrer,  came  on  for  hearing,  and 
was  by  the  court  sustained  generally,  whereupon  the 
plaintiff  elected  to  stand  upon  its  pleading,  and  the 
court  dismissed  the  action. 

The  plaintiff  makes  three  assignments  of  error:  (1) 
That  the  court  erred  in  sustaining  the  motion  to  quash 
and  in  dismissing  the  action;  (2)  that  the  court  erred 
in  taking  judicial  notice  of  a  fact  which  did  not  appear 
in  the  pleading — ^that  the  board  of  county  commis- 
sioners had  levied  a  tax  of  two-tenths  of  a  mill  for 
the  support  of  the  high  schools  in  question;  (3)  that 
the  court  erred  in  holding  that  the  amount  of  tax  levied 
by  the  board  of  county  commissioners  was  discretionary 
with  the  board,  notwithstanding  the  provisions  of  chap- 
ter 397  of  the  Laws  of  1905  (Gen.  Stat.  1909,  §  7792 
et  seq.)  and  acts  amendatory  and  supplemental  thereto. 
(Laws  1907,  ch.  333,  Gen.  Stat.  1909,  §7797;  Laws 
1909,  ch.  245,  Gen.  Stat.  1909,  §  9394  et  seq.) 

The  defendants  contend  that  as  the  levying  of  a  tax 
and  determining  the  amount  thereof  is  a  legislative 
function  the  acts  in  question  are  unconstitutional,  in 
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that  they  in  effect  authorize  the  county  superintendent 
to  determine  the  amount  of  tax  to  be  levied ;  that  the 
county  superintendent  is  not  a  tribunal  transacting  the 
county  business  within  the  meaning  of  section  21  of 
article  2  of  the  constitution;  and  that  the  determination 
of  the  amount  of  tax  necessary  to  support  the  high 
schools  is  discretionary  with  the  board  of  county  com- 
missioners, as  in  other  cases. 

The  court,  in  passing  upon  the  motion,  said  that 
judicial  notice  would  be  taken  of  the  fact  that  the 
board  of  county  commissioners  did  in  August,  1909, 
levy  for  the  high-school  fund  a  tax  of  two-tenths  of  one 
mill  on  the  dollar  on  all  the  taxable  property  in  Wilson 
county,  which  levy  will  produce  $5936,  of  which  the 
plaintiff  will  be  entitled  to  $1664  as  its  portion  thereof, 
and  held  that,  the  board  having  exercised  the  discre- 
tion vested  in  it  by  law,  this  action  can  not  be  main- 
tained. 

In  a  matter  of  such  public  notoriety  and  interest  as 
the  levying  of  a  tax  upon  all  of  the  taxable  property 
in  the  county  we  think  the  court  did  not  err  in  taking 
judicial  notice  of  the  fact. 

As  to  whether  that  portion  of  the  act  authorizing  the 
county  superintendent  to  estimate  the  amount  necessary 
to  be  raised  by  taxation  for  the  support  of  high  schools, 
and  providing  that  upon  the  failure  of  the  board  of 
county  commissioners  to  levy  a  tax  to  raise  such  amount 
the  superintendent  should  make  a  suitable  levy,  is  con- 
stitutional we  do  not  deem  it  necessary  to  decide  in 
this  case.  The  commissioners  and  the  superintendent 
demurred  jointly  to  the  petition.  By  the  ordinary  rules 
of  pleading,  while  the  court  may  in  its  discretion  sustain 
a  demurrer  as  to  one  defendant  and  overrule  it  as  to  the 
other,  the  court  should  overrule  or  sustain  a  joint  de- 
murrer according  as  the  petition  does  or  does  not  state 
a  cause  of  action  against  either  defendant.  We  will, 
then,  consider  the  petition  and  demurrer  as  they  relate 
to  the  board  of  county  commissioners  only,  for  if  the 
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petition  stated  a  cause  of  action  against  either  de- 
fendant it  was  stated  against  the  board  of  commis- 
sioners. 

Section  6  of  chapter  397  of  the  Laws  of  1905,  as 
amended  by  section  1  of  chapter  333  of  the  Laws  of 
1907  (Gen.  Stat.  1909,  §  7797),  reads  as  follows: 

"It  shall  be  the  duty  of  the  county  superintendent  to 
•certify  to  the  county  clerk  and  to  the  county  treasurer, 
on  or  before  the  25th  day  of  July  of  each  year,  the  aver- 
age daily  attendance  in  the  several  high  schools  of  the 
tjounty  complying  with  the  provisions  of  this  act  for 
the  year  ending  on  the  30th  day  of  June  preceding,  and 
to  certify  to  the  board  of  county  commissioners  the 
amount  necessary  for  the  maintenance  of  such  high 
schools  the  ensuing  year,  and  the  county  commissioners 
shall  make  such  levy  (not  to  exceed  three  mills  on  the 
dollar  of  the  assessed  valuation  of  the  taxable  property 
within  such  county)  as  may  be  necessary  to  produce 
such  amount;  and  in  case  the  county  commissioners 
shall  fail  to  make  such  levy,  then  the  county  superin- 
tendent shall  make  a  suitable  levy,  and  certify  the  same 
to  the  county  clerk  of  such  county,  who  shall  enter  upon 
the  tax  rolls  the  levy  so  made  by  the  county  superint^i- 
<ient," 

The  limitation  as  to  the  amount  of  the  assessment 
was  changed  by  section  15  of  chapter  245  of  the  Laws  of 
1909  (Gen.  Stat.  1909,  §  9408)  to  five-tenths  of  one  mill 
upon  the  dollar  on  all  taxable  property.  The  limitation 
provided  in  the  act  of  1909  should  be  read  in  lieu  of  the 
portion  within  parentheses  in  the  above  section. 

The  law  imposes  upon  the  county  superintendent  the 
-duty  of  certifying  to  the  county  clerk  and  to  the  county 
treasurer,  on  or  before  the  25th  day  of  July  of  each 
year,  the  average  daily  attendance  in  the  several  high 
schools  of  the  county  for  the  year  ending  June  30  pre- 
-ceding,  and  to  certify  to  the  board  of  county  commis- 
sioners the  amount  necessary  for  the  maintenance  of 
such  high  schools  for  the  ensuing  year.  Thereupon 
this  duty  is  imposed  on  the  county  commissioners :  they 
«hall  make  such  a  levy,  not  to  exceed  five-tenths  of  a 
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mill  on  the  dollar  of  the  assessed  valuation  of  the  tax- 
able property  within  the  county,  as  may  be  necessary  to 
produce  such  amount. 

Other  provisions  are  made  in  section  5  of  chapter 
397  of  the  Laws  of  1905  (Gen.  Stat.  1909,  §  7796)  for 
means  by  which  the  county  superintendent  may  acquire 
the  information  upon  which  to  base  the  estimate,  which, 
of  course,  may  be  presumed  to  be  in  addition  to  such 
knowledge  as  comes  to  the  superintendent  in  the  dis- 
charge of  his  official  duties. 

By  the  terms  of  section  1  of  chapter  397  of  the  Laws 
of  1905  (Gen.  Stat.  1909,  §  7792)  the  act  does  not  ap- 
ply except  to  counties  in  thestate  in  which  one  or  more 
school  districts,  or  cities  of  less  than  16,000  inhabitants, 
shall  have  maintained  high  schools  of  the  requisite- 
grade. 

It  thus  appears  that  the  county  superintendent,  in 
making  the  estimate  of  the  necessary  amount  to  be 
raised  to  support  the  high  schools,  may  know  with  prac- 
tical precision  what  it  has  cost  to  maintain  the  schools 
for  the  year  preceding,  and  that  officer  is  thus  probably 
better  prepared  to  make  an  estimate  of  the  necessary 
expenses  for  the  ensuing  year  than  any  other  officer  or 
officers  of  the  county,  not  excepting  the  board  of  county 
commissioners.  The  legislature,  probably  recognizing 
this  fact,  imposed  upon  the  county  superintendent  the 
duty  of  making  the  estimate  and  certifying  certain 
facts,  and  upon  the  board  of  county  commissioners  the 
duty  of  levying  a  tax  to  raise  the  amount  estimated.  A 
specific  duty  is  by  statute  imposed  upon  the  county 
superintendent,  and,  if  the  act  is  valid,  as  we  hold  that 
it  is,  it  imposes  a  specific  duty  upon  the  board  of  county 
commissioners,  and  does  not  leave  that  body  any  dis- 
cretion in  the  matter. 

The  legislative  discretion  involved  in  the  levying  of  a 
tax  has  in  this  case  been  exercised  practically  by  the 
legislature  itself.  It  has  prescribed  a  very  low  limit  ta 
the  rate  of  taxation,  and  has  prescribed  upon  what  facta 
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the  commissioners  shall  act  in  levying  a  tax  up  to  such 
limit.  It  was  said  in  Comm'ra  of  Wycmdotte  Co.  v. 
Ahhott,  52  Kan.  148,  on  the  authority  of  numerous 
cases  from  this  court  there  cited : 

"Where  a  legal  duty  is  cast  upon  a  board  of  county 
commissioners,  that  duty  may  be  enforced  by  man- 
damus,  and  such  duty  can  not  be  evaded  upon  the 
ground  that  the  county  officials  have  a  discretion  to 
act."     (Page  159.) 

(See,  also,  Hutchinson  v.  Leimbach,  68  Kan.  37,  44.) 

We  conclude  that  the  court  erred  in  sustaining  the 

demurrer  to  the  petition.    The  judgment  is  reversed 

and  the  case  is  remanded,  with  instructions  to  proceed 

in  accordance  with  the  views  herein  expressed. 


H.  A.  Hill,  Appellant,  v.  The  Board  of  County  Com- 
missioners OF  THE  County  of  Johnson  et  al.,  Ap- 
pellees. 

No.  16,986. 
SYLLABUS  BY  THE  COURT. 

Constitutional  Law — Delegation  of  Legislative  Powers — Due 
Process  of  Law — Taxation — Rock  Road  Law,  Chapter  201 
of  the  Laws  of  1909  "providing  for  the  improvement  of 
country  roads,"  commonly  known  as  the  "rock  road  law/'  is 
not  unconstitutional  on  the  ground  that  it  delegates  legis- 
lative power  to  the  petitioners,  nor  for  the  reason  that  the 
act  contains  no  express  provision  for  notice  to  the  property 
owners  before  the  special  assessments  become  a  tax  upon 
their  property,  nor  because  it  gives  to  the  board  of  county 
commissioners  authority  to  tax  one-fourth  of  the  cost  of  the 
improvement  upon  the  township  through  which  the  road  runs. 

Appeal  from  Johnson  district  court;  Jabez  O.  Ran- 
kin, judge.    Opinion  filed  June  11,  1910.    Affirmed. 

A.  L.  Berger,  and  S.  D.  Scott,  for  the  appellant. 

Fred  S.  Jackson,  attorney-general,  C.  B.  Little, 
county  attorney,  John  T.  Little,  C.  W.  Gorsuch,  and 
C.  L.  Randall,  for  the  appellees. 
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The  opinion  of  the  court  was  delivered  by 

Porter,  J. :  In  this  case  the  validity  of  the  "rock  road 
law"  is  assailed,  and  the  only  question  is  whether  the 
law  is  constitutional. 

The  board  of  county  commissioners  was  about  to  let 
a  contract  for  the  construction  of  a  public  road  in  John- 
son county  when  the  plaintiff,  who  is  a  taxpayer  in  the 
county,  owning  land  within  the  taxing  district,  brought 
this  action  to  enjoin  the  proceedings.  A  temporary  re- 
straining order  was  granted.  The  defendants  answered 
that  they  were  proceeding  under  the  authority  of  chap- 
ter 201  of  the  Laws  of  1909  (Gen.  Stat.  1909,  §§  7359- 
7369),  entitled  "An  act  providing  for  the  improvement 
of  country  roads  in  the  state  of  Kansas,"  appraved 
March  6,  1909.  The  answer  alleged  that  under  the 
provisions  of  the  act  a  petition  was  presented  to  the 
board  praying  for  the  improvement  of  the  road;  that 
it  contained  the  names  of  more  than  sixty  per  cent  of 
the  landowners  along  the  line  of  the  road  owning  more 
than  fifty  per  cent  of  the  land  to  be  taxed,  and  that  it 
fully  complied  with  all  the  provisions  of  the  law ;  that 
afterward,  at  a  regular  meeting  of  the  board,  a  resolu- 
tion was  adopted  finding  and  declaring  the  improvement 
to  be  of  public  utility,  and  declaring  that  the  taxing 
district  for  the  payment  of  the  improvement  should  in- 
clude the  lands  lying  on  each  side  of  the  road  within  the 
distance  set  out  in  the  petition,  and  further  alleged  that 
the  proceedings  of  the  board  were  in  compliance  with 
the  provisions  of  the  statute  and  with  full  authority. 
A  demurrer  to  the  answer  was  overruled,  and  the  plain- 
tiff appeals. 

The  act,  which  is  commonly  known  as  the  "rock  road 
law,"  provides  for  the  improvement  of  country  roads. 
The  first  three  sections  of  the  act  are  as  follow : 

"Section  1.  Wherever  sixty  per  cent  of  the  land- 
owners along  the  lines  of  any  regularly  laid  out  road, 
who  shall  own  at  least  fifty  per  cent  of  the  land  to  be 
taxed,  within  such  distance  as  shall  be  stated  in  the 
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petition  hereinafter  referred  to,  or  on  each  side  thereof, 
or  within  a  radius  of  the  distance  prescribed  in  such 
petition  on  each  side  of  such  road,  from  any  point 
thereof,  and  between  the  terminal  points  mentioned  in 
such  petition,  shall  petition  the  board  of  county  commis- 
sioners of  the  county  in  which  such  road  is  located  for 
the  improvement  of  such  road,  or  any  part  thereof,  said 
county  commissioners  shall  cause  said  road  or  part  of 
road  thereof  to  be  improved  as  prayed  for  in  said  peti- 
tion and  as  hereafter  provided ;  provided,  however,  that 
before  such  improvements  as  prayed  for  in  such  petition 
are  ordered  by  the  county  commissioners  they  shall,  by 
order  of  the  board,  find  and  declare  it  to  be  of  public 
utility. 

"Sec.  2.  Such  petition  shall  state :  First,  the  name  of 
the  road  which  or  any  part  of  which  is  to  be  improved ; 
second,  the  points  between  which  said  improvements 
are  to  be  made;  third,  the  kind  of  improvements  prayed 
for;  fourth,  the  number  of  annual  assessments  to  be 
made  in  payment  thereof,  not  exceeding  ten. 

"Sec.  3.  Upon  the  filing  of  such  petition  the  said 
county  board  shall  cause  an  accurate  survey  of  such 
road,  or  any  part  thereof,  to  be  made  by  the  county 
surveyor,  or  by  some  surveyor  or  engineer  to  be  em- 
ployed by  them  for  that  purpose,  and  a  careful  estimate 
of  the  cost  of  such  improvement,  with  profile  and  speci- 
fications thereof,  together  with  a  map  showing  the 
several  tracts  of  land  within  such  distance  as  shall  be 
stated  in  the  petition,  and  cause  the  same  to  be  filed  in 
the  office  of  the  county  clerk  of  the  county." 

Section  4  provides  that  the  county  commissioners 
shall  take  charge  of  and  conduct  the  improvement  in 
conformity  with  the  specifications,  and  authorizes  the 
board  to  make  contracts  for  the  work  and  to  issue 
special-improvement  bonds  in  payment  thereof.  There 
are  provisions  for  letting  the  contracts  to  the  lowest 
bidder,  and  for  contractors'  bonds  for  the  faithful  per- 
formance of  the  work. 

Section  6  provides  that  when  the  work  is  completed 
the  county  commissioners  shall  apportion  three-fourths 
of  the  cost  thereof  among  the  several  tracts  of  land 
designated  in  the  map,  according  to  the  benefits  accru- 
ing to  the  property,  and  shall  give  credit  thereon  for  any 
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damages  occasioned  to  the  property  by  the  construction 
of  the  improvement,  and  that  "the  remaining  one- 
fourth  of  such  cost  shall  be  charged  to  the  township  or 
townships  in  which  such  road  improvements  are  made, 
which  shall  be  raised  in  the  manner  now  provided  by 
law  for  raising  taxes  for  all  township  purposes." 

Section  7  authorizes  the  commissioners,  whenever  in 
their  judgment  any  part  of  such  road  is  of  general  im- 
portance to  the  county,  or  where  unusual  expense  will 
be  incurred  by  reason  of  creeks,  sand,  etc.,  to  make  an 
order  that  the  expense  of  such  portion  of  the  road  shall 
be  paid  out  of  the  general  fund  of  the  county.  There  is 
a  further  provision  that  the  county  clerk  shall  enter  the 
cost  of  such  improvement  upon  the  tax  rolls  of  the 
county,  and  that  the  taxes  shall  be  collected  as  other 
taxes. 

The  main  contention  is  that  the  act  is  unconstitu- 
tional because  it  delegates  legislative  powers  to  the  pe- 
titioners, first,  to  determine  absolutely  the  location,  ex- 
tent and  boundaries  of  the  taxing  district  within  which 
three-fourths  of  the  cost  of  such  improvement  is  to  be 
raised  by  special  assessments ;  second,  to  determine  the 
kind,  character,  extent  and  cost  of  the  improvement; 
third,  to  determine  the  time  over  which  the  special  as- 
sessments are  to  be  extended  and  payments  made,  and, 
fourth,  to  levy  one-fourth  of  the  cost  of  the  improvement 
upon  the  townships  through  which  the  road  runs  with- 
out their  consent. 

The  whole  contention  is  based  upon  the  doctrine  of 
Comm'rs  of  Wyandotte  Co.  v.  Abbott,  52  Kan.  148, 
where  the  "Buchan  law"  was  held  unconstitutional. 
That  decision,  which  was  by  a  majority  of  the  court, 
turned  upon  the  single  proposition  that  the  act  under 
consideration  provided  that  when  a  majority  of  resident 
landowners  within  one-half  mile  on  either  side  of  any 
regularly  laid  out  road  petitioned  the  board  to  improve 
a  road,  or  any  part  thereof,  it  was  thereby  made  the 
duty  of  the  board  to  cause  the  improvement  to  be  made. 
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Because  of  the  arbitrary  provision  leaving  to  the  board 
no  discretion  or  supervisory  control,  either  with  respect 
to  whether  the  improvement  should  be  made  or  its  cost, 
the  act  was  held  to  confer  legislative  power  upon  the 
petitioners.  It  was  said  in  the  opinion,  however,  by 
way  of  argument,  that  if  the  statute  had  conferred  dis- 
cretion upon  the  board  to  make  the  improvement  it 
might  be  upheld.  The  same  principle  controlled  the 
decision  in  Hutchinson  v.  Leimhach,  68  Kan.  37,  where 
an  act  of  the  legislature  attempting  to  authorize  an  in- 
dividual to  effect  a  change  in  the  boundaries  of  a  city 
by  a  petition  to  the  district  court  was  held  invalid  for 
the  reason  that  the  provisions  of  the  act  left  no  dis- 
cretion in  the  council  or  other  public  body  or  office.  The 
doctrine  of  Comm'rs  of  Wyandotte  Co.  v,  Abbott,  supra, 
is  limited  by  the  language  used  in  the  opinion  to  the 
peculiar  provisions  of  the  act  there  involved.  In  pass- 
ing upon  the  particular  proposition  which  we  are  now 
considering  it  was  said : 

"If  the  legislature  had  conferred  upon  the  board  of 
county  commissioners  of  Wyandotte  county  discretion 
to  order  the  improvement,  the  control  thereof,  and  the 
amount  of  expenditure  therefor,  the  statute  might  be 
valid.     (Const.,  art.  2,  §21.)"     (Page  161.) 

During  the  seventeen  years  which  have  passed  since 
the  Abbott  case  was  decided  there  has  been  a  steady  and 
constant  growth  of  sentiment  everywhere  in  favor  of 
the  building  of  "good  roads,"  and  of  apportioning  the 
cost  of  their  construction  between  the  public  and  those 
whose  property  is  specially  benefited  thereby.  This 
sentiment  has  gradually  crystallized  into  a  popular  de- 
mand, in  response  to  which  the  legislature  at  its  last 
session  enacted  the  "rock  road  law."  It  is  the  duty  of 
the  court  to  uphold  the  statute  unless  it  is  apparent 
that  it  conflicts  with  some  provision  of  the  constitution. 
It  is  presumed  to  be  valid.  In  its  enactment  the  legisla- 
ture evidently  sought  to  avoid  the  defects  in  the  Buchan 
law,  and  doubtless  for  that  reason  expressly  provided 
52—82  KAN. 
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that  before  the  improvement  prayed  for  should  be  or- 
dered by  the  board,  and  before  any  tax  could  be  im- 
posed, the  board  should  first  make  an  order  finding  and 
declaring  the  road  to  be  of  public  utility. 

The  difference  between  the  two  statutes  is  quite  ma- 
terial. The  earlier  one,  which  was  held  to  be  uncon- 
stitutional, left  no  discretion  whatever  in  ttie  board  as 
to  whether  the  improvement  should  be  made.  If  the 
petition  was  in  due  form  the  board  was  required  to 
order  the  improvement  made  and  the  tax  to  be  levied. 
Under  the  provisions  of  the  act  of  1909,  before  any  im- 
provement can  be  made  or  any  tax  levied  the  board 
must  first  find  and  declare  the  improvement  to  be  of 
public  utility,  and  must  adopt  the  boundaries  of  the 
taxing  district  suggested  by  the  petitioners.  But  it  has 
the  power  and  discretion  to  adopt  or  reject.  If  in  its 
judgment  the  taxing  district  is  not  a  proper  one  the 
board  can  reject  the  proposition  and  refuse  to  find  and 
declare  the  improvement  to  be  of  public  utility.  The 
effect  of  such  action  would  require  a  petition  to  be 
presented  with  a  taxing  district  acceptable  to  the  board 
before  any  improvement  could  be  made  or  tax  levied. 
The  determining  of  the  kind,  character  and  extent  of 
the  cost  of  the  improvement,  of  the  time  when  special 
assessments  are  to  be  paid,  and  the  finding  and  declar- 
ing the  work  to  be  of  public  utility,  are  all  acts  of  the 
board.  The  law  does  not  delegate  to  the  petitioners 
the  power  to  order  or  direct  that  anything  be  done. 
They  do  not  arbitrarily  fix  or  form  a  taxing  district, 
nor  do  they  arbitrarily  determine  the  kind,  character 
or  extent  of  the  improvement  or  the  cost  thereof,  or  the 
time  when  the  special  assessments  are  to  be  paid. 
These  are  all  done  by  the  board.  Nothing  that  the 
petitioners  do  can  be  regarded  as  the  exercise  of 
legislative  power.  They  merely  initiate  the  proceed- 
ings. Their  petition  may  be  in  proper  form,  may,  in 
every  respect,  comply  with  the  provisions  of  the  act, 
but,  unless  the  board  in  its  legislative  capacity  declares 
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that  the  improvement  is  of  public  utility  and  shall  be 
made,  no  action  is  taken  toward  making  the  improve- 
ment or  levying  a  tax. 

This  vital  distinction  between  this  act  and  the  one 
involved  in  the  Abbott  case  answers  the  objection  to 
the  present  act  based  on  the  ground  that  it  provides  for 
taxing  one-fourth  of  the  cost  of  the  improvement  to  the 
township  through  which  the  road  runs.  The  power  to 
declare  what  shall  be  the  taxing  district  is  a  legislative 
power,  exercised  by  the  board,  upon  which  the  legisla- 
ture may  confer  legislative  powers.  Section  21  of  arti- 
cle 2  of  the  constitution  provides  that  the  legislature 
may  confer  upon  tribunals  transacting  the  business 
of  the  several  counties  such  powers  of  local  legislation 
and  administration  as  it  shall  deem  expedient.  (City 
of  Emporia  v.  Smith,  42  Kan.  433.)  In  Wtdf  v.  Kansas 
City,  77  Kan.  358,  the  court  upheld  a  law  providing  for 
the  appointment  by  the  mayor,  in  cities  having  a  popu- 
lation of  more  than  50,000,  of  a  board  of  park  commis- 
sioners with  power  to  issue  bonds  and  levy  taxes  there- 
for. In  the  present  case  it  appears  from  the  answer 
that  the  county  commissioners  expressly  adopted  the 
district  as  defined  by  the  petitioners. 

Another  objection  urged  is  that  the  act  contains  no 
express  provision  for  notice  to  the  property  owners  be- 
fore the  special  assessment  becomes  a  tax  upon  the 
property.  A  complete  answer  to  this  is  found  in  the 
cases  of  Gilmore,  County  Clerk,  v.  Hentig,  33  Kan.  156, 
and  Railroad  Co.  v.  Abilene,  78  Kan.  820.  Every  pre- 
sumption is  in  favor  of  the  validity  of  the  statute,  and 
it  will  not  be  held  void  merely  because  there  is  no  ex- 
press provision  for  notice  to  the  property  owner  and 
opportunity  to  be  heard  if  there  is  nothing  in  the  stat- 
ute which  prevents  such  notice.  In  the  opinion  in  Rail- 
road Co.  V.  Abilene,  supra,  it  was  said: 

"Provision  for  notice  and  a  hearing  need  not  be 
made  in  the  statute  by  express  words.  It  may  be  im- 
plied.   In  reality  the  courts  simply  read  the  provision 
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into  the  statute  in  order  to  uphold  taxation  schemes 
against  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  which  forbids  any  state  to  deprive 
any  person  of  property  without  due  process  of  law. 
This  was  done  in  the  case  of  GUmore,  County  Clerk,  v. 
Hentig,  33  Kian.  156.  But  the  statute  must  be  one 
which  will  allow  notice  and  a  hearing  to  be  interpo- 
lated. If  it  arbitrarily  fixes  the  steps  to  be  taken  in  a 
manner  indicating  that  notice  and  a  hearing  upon  some 
subject  like  benefits  are  excluded,  it  must  be  judged  ac- 
cordingly."    (Page  827.) 

There  is  nothing  in  the  act  in  our  opinion  which  con- 
flicts with  the  various  provisions  of  the  statutes  for 
raising  taxes  for  township  purposes.  Attention  is 
called  to  the  fact  that  section  1  of  chapter  256  of  the 
Laws  of  1909  (Gen.  Stat.  1909,  §  9423)  provides  that 
township  boards  shall  fix  the  levy  and  rate  of  taxation 
for  township  purposes,  but  shall  not  levy  a  tax  to  ex- 
ceed three-fourths  of  one  mill  for  township  purposes. 
It  is  contended  that  this  necessarily  conflicts  with  sec- 
tion 6  of  the  present  act,  which  provides  that  one- 
fourth  of  the  cost  of  rock  roads  may  be  paid  by  the 
township,  and  "shall  be  raised  in  the  manner  now  pro- 
vided by  law  for  raising  taxes  for  all  township  pur- 
poses." This  provision  refers  to  the  method  of  raising 
the  tax  for  one-fourth  of  the  cost  of  the  improvement, 
and  does  not  make  the  tax  thus  levied  a  tax  for  town- 
ship purposes.  It  is  in  the  nature  of  a  general  tax,  and 
is  not  special  in  the  sense  that  it  is  charged  against 
specific  property. 

We  conclude  that  the  law  is  not  invalid  for  any  of  the 
reasons  suggested,  and  the  judgment  of  the  district 
court  is  therefore  affirmed. 
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Jennie  M.  Schmidt,  Plaintiff,  v.  James  M.  Nation,  as 
Auditor,  etc.,  et  ah,  Defendants. 

No.  17,104. 
SYLLABUS  BY  THE  COURT. 

1.  School  Land — Assignment  of  Certificate  of  Purchase — Inu 
provements — Patent.  Where  a  purchaser  of  school  land  sells 
his  right  to  the  land  and  the  improvements  to  another,  and 
assigns  liis  certificate  and  gives  possession  to  such  other,  the 
assignee  becomes  the  owner  of  the  improvements;  and  when 
he  has  completed  the  purchase  under  the  certificate  by  full 
payment  of  the  purchase  price  he  is  entitled  to  a  patent. 

2. Improvements — Ownership.    In  such  a  case  the  state 

does  not  become  the  owner  of  the  improvements,  and  a  sale 
of  the  land  for  the  appraised  value  thereof  separate  from  the 
improvements  is  proper. 

3.  Patent — Duty  of  State  Auditor.    In  such  a  case  the 

assignee  of  the  certificate,  who  has  paid  the  state  the  pur- 
chase price  of  the  land  in  full,  is  entitled  to  a  patent,  and  it 
is  the  duty  of  the  state  auditor  upon  demand  to  make  the 
proper  certificate  for  such  patent. 

Original  proceeding  in  mandamus.  Opinion  filed 
June  11,  1910.    Writ  allowed. 

Lee  Monroe,  W.  S.  Roark,  and  George  A.  Kline,  for 
the  plaintiff. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  and  Charles  D.  Shukers, 
special  assistant  attorney-general,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Graves,  J. :  This  is  an  original  action  in  this  court 
by  Mrs.  Jennie  M.  Schmidt  to  obtain  a  writ  of  man- 
damus compelling  the  state  auditor  to  make  the  proper 
indorsements  upon  a  certificate  of  sale  of  school  land 
to  enable  her  to  obtain  a  patent  to  the  land.  It  ap- 
pears that  the  land  in  controversy  consists  of  320 
acres  and  is  situated  in  Gove  county.  One  quarter 
section  was  settled  upon  by  Judson  J.  Bigbee,  in  1887, 


Digitized  by  VjOOQ IC 


822  SUPREME  COURT  OF  KANSAS. 

Schini<Jt  V.  Nation. 

and  the  other  by  Elma  L.  Stansbury,  in  1899.  They 
resided  upon  and  improved  the  land  until  July,  1901, 
when  they  sold  their  improvements  and  rights  as  set- 
tlers to  one  John  Rundberg,  who  assigned  the  certifi- 
cates to  the  petitioner,  Jennie  M.  Schmidt. 

After  the  purchase  by  Rundberg  the  land,  upon  the 
application  of  twenty  householders,  was  off^ned  for 
sale,  and  was  purchased  by  Rundberg  for  $3  an  acre. 
The  land  and  improvements  were  appraised  separately 
— ^the  land  at  $3  an  acre,  the  improvements  iy>on  one 
laract  at  $870,  and  those  upon  the  otiier  at  $169.5<Q.  As 
Rundberg  had  purchased  the  improvements  from  Uie 
owners,  certificates  of  purchase  were  issued  to  him  for 
the  appraised  value  of  the  land  alone.  After  the  plain- 
tiff came  into  possession  of  the  land  she  paid  for  one 
of  the  tracts  in  full,  but  when  the  certificate,  with  final 
payment  indorsed  thereon,  was  sent  to  the  state  au- 
ditor he  refused  to  certify  it  for  a  patent,  upon  the 
ground  that  the  state  was  entitled  to  the  value  of  the 
improvements  upon  that  tract,  amounting  to  $169.50. 
The  plaintiff  also  made  a  tender  of  the  full  purchase 
price  of  the  other  tract  to  the  county  treasurer  of  Gove 
county,  which  was  refused  on  account  of  the  action  of 
the  auditor  as  to  the  tract  for  which  payment  had  been 
made. 

The  improvements  were  originally  the  property  of 
the  settlers  who  made  them.  The  state  had  no  interest 
in  such  improvements,  and  claimed  none.  While  these 
improvements  were  in  the  possession  and  ownership 
of  the  settlers  who  made  them,  a  bona  fide  sale  thereof 
was  made  to  Rundberg;  thereafter  they  were  his  prop- 
erty. He  sold  them  to  the  plaintiff.  No  steps  have 
been  taken  by  the  state  to  cause  the  improvements  to 
be  forfeited  or  confiscated  to  the  state's  use  or  benefit. 
We  have  not  been  cited  to  any  statutory  provision 
which  provides  for  such  a  forfeiture.  The  only  policy 
adopted  by  the  state  in  relation  to  the  disposition  of  im- 
provements upon  school  land  where  the  land  is  trans- 
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ferred  by  assignment  of  the  certificate  of  purchase  is 
indicated  by  the  provisions  of  the  statute  existing  upon 
this  subject  when  the  rights  now  under  consideration 
accrued.  In  a  case  where  a  purchaser  by  reason  of 
failure  to  comply  with  his  contract  forfeits  his  right  to 
purchase  the  land,  the  improvements  naturally  revert 
to  the  state  as  a  part  of  the  land.  Where  a  settler 
erects  improvements  and  afterward  becomes  a  pur- 
chaser of  the  land,  the  state  expressly  relinquishes  to 
him  whatever  right  it  may  be  supposed  to  have  to  the 
improvements  as  an  encouragement  to  permanent  oc- 
cupancy. (Laws  1876,  ch.  122,  art.  14,  §  6;  Gen.  Stat. 
1901,  §  6346.)  Where  the  purchaser  has  no  right  to 
the  improvements,  the  state  requires  him  to  pay  for 
them.  (Gen.  Stat.  1901,  §  6346.)  If  the  improvements 
were  owned  by  the  settler  or  other  person  and  do  not 
pass  to  a  subsequent  purchaser  under  the  provisions 
of  the  statute,  then  if  the  improvements  have  been 
appraised  separately  their  value  belongs  to  the  owner 
thereof.  (Laws  1876,  ch.  122,  art.  14,  §  20;  (Jen.  Stat. 
1901,  §  6360.)  But  in  the  case  here  presented  the  pur- 
chaser has  already  paid  the  owner  for  the  improve- 
ments. She  stands  in  this  respect  in  the  same  attitude 
as  if  she  were  the  original  settler  and  had  made  the 
improvements.  It  would  be  an  unusual  proceeding  at 
least  for  the  state  to  require  this  settler  to  purchase 
her  own  improvements  as  a  prerequisite  to  perfecting 
her  title  to  the  land,  the  purchase  price  of  which  has 
been  fully  paid.  This  is  not  in  harmony  with  the  lib- 
eral policy  practiced  by  the  state  in  the  disposal  of  its 
school  land.  The  state  has  never  manifested,  either 
in  the  statutory  procedure  for  the  disposal  of  school 
land  or  in  the  practice  thereunder,  a  disposition  to 
extort  property  from  settlers  in  this  manner.  If  it 
were  intended  to  be  any  part  of  the  plan  for  the  dis- 
posal of  these  lands  to  make  the  sale  of  improvements 
a  material  feature,  some  provision  would  probably 
have  been  made  by  which  the  title  to  the  land  and  the 
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improvements  could  be  kept  separate,  so  purchasers 
could  know,  when  they  were  buying  school  land,  who 
owned  the  improvements. 

The  plaintiff  purchased  the  land  from  the  owner  in 
good  faith  and  upon  the  reasonable  belief  that  he  had 
a  good  right  to  convey  both  the  land  and  the  improve- 
ments. He  had  a  certificate  of  purchase  issued  by  the 
state,  and  now,  after  the  plaintiff  has  paid  to  the  state 
all  that  it  is  entitled  io  under  the  contract  evidenced 
by  this  certificate,  and  has  received  a  final  receipt  for 
full  payment  for  the  land,  to  compel  her  to  pay  again 
for  that  which  she  has  already  bought  seems  like  an 
act  of  injustice  and  extortion.  No  statute  should  be 
held  to  provide  for  or  justify  such  a  transaction  unless 
its  language  is  so  clear  and  unequivocal  as  to  render  a 
different  interpretation  unreasonable.  Our  attention 
has  not  been  called  to  any  statute  that  can  by  reason- 
able interpretation  be  said  to  convey  such  a  meaning. 
We  think  the  plaintiff  is  entitled  to  her  patent  with- 
out paying  for  the  improvements  again,  and  the  au- 
ditor should  make  the  necessary  certificate  to  enable 
'  her  to  obtain  the  patent.  The  writ  is  therefore  allowed 
as  prayed  for. 


Leigh  Hunt,  Appellant,  v.  The  Board  op  County 
Commissioners  of  the  County  of  Allen  et  al.. 
Appellees. 

No.  16.526. 
SYLLABUS  BY  THE  COURT. 

1.  Taxation  —  Stock  of  Corporation  —  Resident  Owner,  The 
resident  owner  of  shares  of  stock  in  a  corporation  which  is 
organized  in  another  state  and  has  its  principal  office  in  such 
state,  and  not  in  the  state  of  Kansas,  is  required  by  the  stat- 
utes of  this  state  to  list  such  shares  for  taxation  at  the  full 
value  thereof,  and  is  not  entitled  to  any  deduction  from  the 
assessment  thereof  although  all,  or  practically  all,  of  the  cap- 
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ital  of  such  corporation  is  invested  in  real  estate  and  personal 
property  which  is  taxed  in  this  state. 

2.  Double  Taxation — Validity  of  Statute,    Such  taxation 

of  such  shares  of  stock  is  not  double  taxation,  and  the  statutes 
authorizing  the  same  are  not  void  as  in  conflict  with  section  1 
of  article  11  of  the  constitution  of  the  state  of  Kansas,  but  are 
valid. 

Appeal  from  Allen  district  court;  Oscar  Foust, 
judge.  Opinion  filed  May  7,  1910.  Affirmed.  Rehear- 
ing denied  June  17,  1910. 

Altes  H.  Campbell,  and  John  F.  Goshom,  for  the  ap- 
pellant; John  J.  Jones,  and  Zeigler  &  Dana,  of  counsel. 

H.  A.  Ewing,  S.  A.  Gard,  and  G.  R.  Gard,  for  the  ap- 
pellees. 

The  opinion  of  the  court  was  delivered  by 

Smith,  J. :  It  is  agreed  that  "the  question  here  pre- 
sented is.  May  a  resident  owner  of  shares  in  a  foreign 
corporation  which  has  complied  with  the  corporation 
laws  of  this  state  be  lawfully  taxed  thereon,  where  all 
of  its  property  is  situated  and  taxed  and  the  tax  thereon 
paid  in  this  state,  its  property  so  taxed  exceeding  in 
value  the  value  of  all  its  outstanding  shares,  and  where 
all  or  practically  all  of  its  shareholders  are  also  resi- 
dents of  this  state?" 

The  plaintiff.  Hunt,  filed  a  petition  in  the  district 
court  of  Allen  county  in  which  it  is  virtually  conceded 
he  stated  facts  sufficient  to  entitle  him  to  recover  judg- 
ment against  the  defendants  for  nearly  $1000,  if  the 
above  question  be  answered  in  the  negative.  The  de- 
fendants jointly  demurred  to  the  petition  on  the  ground 
that  the  facts  stated  did  not  entitle  the  plaintiff  to  re- 
cover. The  demurrer  was  sustained  by  the  court,  and, 
the  plaintiff  electing  to  stand  upon  his  pleading,  judg- 
ment was  rendered  against  him  for  costs.  He  appeals. 
This  question  must  be  answered  by  the  statutes  of  the 
state.  Section  9214  of  the  General  Statutes  of  1909 
(Laws  1876,  ch.  34,  §  1)  provides  "that  all  property  in 
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this  state,  real  and  personal,  not  expressly  exempt 
therefrom,  shall  be  subject  to  taxation  in  the  manner 
prescribed  by  this  act."  That  the  capital  stock  of  the 
corporation  in  question  is  personal  property  is  deter- 
mined generaUy  and  specifically  by  the  following  ex- 
cerpt from  section  9215  of  the  General  Statutes  of  1909 
(Laws  1907,  ch.  408,  §  1) : 

"The  term  'personal  propertj^*  shall  include  every  tan- 
gible thing  which  is  the  subject  of  ownership,  not  form- 
ing part  or  parcel  of  real  property;  also  the  capital 
stock,  undivided  profits  and  all  other  assets  of  every 
company,  incorpor^ed  or  unincorporated,  and  every 
share  or  interest  in  such  stock,  profit,  or  assets,  by 
whatever  name  the  same  may  be  designated,  provided 
the  same  is  not  included  in  other  personal  property  sub- 
ject to  taxation  or  listed  as  the  property  of  individuals." 

It  is  not  contended  that  this  capital  stock  is  exempt 
from  taxation,  or  that  the  capital  stock  of  any  corpora- 
tion for  profit  is  directly  exempt  by  any  provision  of  the 
statute.  It  is,  however,  contended  that  to  maintain  "a 
uniform  and  equal  rate  of  assessment  and  taxation" 
(Const,  art.  11,  §  1),  the  provisions  of  section  9229  of 
the  Gteneral  Statutes  of  1909  (Laws  1908,  ch.  80,  §  1), 
which  apply  only  to  corporations  having  their  principal 
office  within  the  state,  should  in  some  way  be  applied 
to  the  capital  stock  of  a  corporation  having  its  principal 
office  outside  of  the  state  but  owned  by  citizens  and 
residents  of  the  state.  The  provision  of  section  9229 
necessary  to  elucidate  the  contention  is  as  follows : 

"That  no  person  shall  be  required  to  include  in  the 
list  of  personal  property  any  portion  of  the  capital  stock 
of  any  company  or  corporation  which  is  required  to  be 
listed  by  such  company  or  corporation;  but  all  incor- 
porated companies,  except  such  companies  and  cor- 
porations as  are  specially  provided  for  by  statute,  shall 
be  required  to  list  by  their  designated  agent  in  the  town- 
ship or  state  [city]  where  the  principal  office  of  said 
company  is  kept,  the  full  amount  of  stock  paid  in  and 
remaining  as  capital  stock,  at  its  true  value  in  money, 
and  such  stock  shall  be  taxed  as  other  personal  prop- 
erty ;  provided,  that  such  amount  of  stock  of  such  com- 
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panies  as  may  be  invested  in  real  or  personal  property 
which,  at  the  time  of  listing  said  capital  stock,  shall  be 
particularly  specified  and  given  to  the  assessors  for 
taxation,  shall  be  deducted  from  the  amount  of  said 
tjapital  stock." 

It  is  true  that  under  the  provisions  of  this  section  the 
<»pital  stock  of  a  corporation  having  its  principal  office 
in  this  state  practically  escapes  taxation  to  the  extent 
that  the  same  is  invested  in  real  estate  or  in  personal 
l)roperty.  But  it  is  also  true  that  under  the  provisions 
of  the  statute  the  owner  of  shares  of  stock  in  a  corpora- 
tion which  does  not  have  its  principal  office  in  the  state 
is  required  to  list  the  same  for  taxation  at  its  full  value ; 
and  there  is  no  provision  for  deducting  from  the  amount 
of  such  value  any  sum  proportionate  to  the  amount 
which  the  corporation  has  invested  in  real  estate  or 
personal  property  in  the  state  as  compared  with  the  en- 
tire capital  stock  thereof.  This  results  in  an  inequality 
of  taxation.  Where  a  company  has  its  principal  office 
in  this  state  the  stockholder  is  not  directly  assessed  or 
taxed  on  his  stock.  The  corporation  lists  its  entire 
capital  stock  and  is  allowed  a  deduction  from  the  value 
thereof  in  the  amount  of  the  value  of  the  real  and  per- 
sonal property  in  which  the  stock  is  invested  and  which 
is  taxed.  The  stockholder  inferentially  pays  his  propor- 
tion of  the  taxes  levied  against  his  stock  indirectly  by  a 
reduction  of  the  dividends,  while  the  owner  of  stock  in 
a  corporation  which  does  not*  have  its  general  office  in 
this  state  is  required  personally  to  list,  and  is  taxed 
upon  the  full  value  of,  his  shares  of  capital  stock,  and 
is  required  to  pay  the  tax  directly. 

The  plaintiff  listed  and  was  taxed  on  the  full  value 
of  his  shares  of  stock  in  a  corporation  organized  under 
the  laws  of  West  Virginia,  in  which  state  was  its  gen- 
eral office.  The  capital  of  the  corporation  was  invested 
almost  entirely  in  real  estate  and  personal  property  in 
Kansas,  and  its  property  in  this  state  was  taxed  at  a 
greater  value  than  the  amount  of  its  capital  stock.  The 
plaintiff  denied  liability  to  pay  any  taxes  upon  his 
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shares,  and  tendered  pajonent  of  taxes  on  his  other 
property,  which,  being  refused,  he  paid  the  entire  tax 
and  brought  this  action  to  recover  the  amount  which  he 
claims  was  illegally  levied  against  him. 

It  must  be  conceded  that  he  paid  more  taxes  than 
would  have  been  required  of  him  if  the  corporation  had 
had  its  principal  office  in  this  state  and  had  listed  its 
property  and  been  taxed  according  to  the  statutes  of 
the  state.  While  the  result  is  unequal,  he  has  not  been 
subjected  to  double  taxation.  The  corporation,  as  a 
person,  was  assessed  and  paid  its  taxes  in  accordance 
with  the  laws  of  the  state.  It  did  not  own  the  shares 
of  stock  assessed  to  the  plaintiff,  but  he  owned  the  same 
independently  and  separately,  and  they  were  directly  as- 
sessed and  taxed  to  him  under  the  provisions  of  the 
statute.  (Gray's  Lim.  Tax.  Power,  §  1374;  27  A.  &  E. 
Encycl.  of  L.  949 ;  1  Desty,  Tax.  p.  353 ;  Wright  v.  Louis- 
viUe  &  NashvUle  R.  R.  Co.,  195  U.  S.  219 ;  Greerdeaf  v. 
Board  of  Review,  184  111.  226.) 

It  is  apparent  that  it  would  be  very  impracticable,  if 
not  impossible,  to  adapt  the  method  provided  by  statute 
for  listing  and  taxing  shares  in  corporations  having 
general  offices  in  the  state  to  the  listing  and  taxing  of 
shares  in  corporations  not  so  situated.  The  inequality 
in  this  case  grows  out  of  the  different  method  pro- 
vided by  the  statute  for  listing  and  assessing  shares 
in  the  two  kinds  of  corporations.  Of  necessity  the 
legislature  has  adopted  several  different  methods 
for  the  assessment  of  property  of  different  classes 
and  used  in  different  kinds  of  business.  The  same 
rate  of  taxation  was  levied  upon  the  plaintiff's  prop- 
erty, and  the  same  method  of  assessment  was  applied 
thereto,  as  is  applied  to  the  property  of  all  other 
citizens  similarly  situated.  So  far  no  Solon  has  ap- 
peared in  this  or  any  other  state  of  the  Union  who  could 
devise  a  method,  or  any  number  of  methods,  of  assess- 
ment and  taxation  for  all  the  various  kinds  of  property 
which  would  result  in  equal  taxation  in  every  individual 
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case.  As  has  been  said,  if  absolute  equality  of  taxation 
is  required,  there  can  be  no  taxation. 

The  petition  at  least  fails  to  allege  that  the  corpora- 
tion had  its  general  office  within  this  state  and  that  it 
thus  became  the  duty  of  the  corporation  to  return  its 
capital  stock,  including  the  plaintiff's  shares,  for  taxa- 
tion.   Therefore  the  petition  is  demurrable. 

The  judgment  is  affirmed. 


In  the  Matter  of  the  Disbarment  of  W.  B.  Wash- 
ington. 

No.  16»811. 

Attorneys — Disbarment,  The  evidence  and  finding^  held  to  au- 
thorize and  require  the  revocation  of  the  license  of  the  ac- 
cused to  practice  law  in  this  state. 

Original  proceeding  in  disbarment.  Opinion  filed 
June  11,  1910.    Attorney's  license  revoked. 

STATEMENT. 

Charges  were  presented  against  W.  B.  Washington, 
an  attorney  of  the  bar  of  this  court.  In  substance  it  is 
charged  (1)  that  he  wrongfully  altered  a  return  upon 
an  execution  then  upon  the  files  of  the  district  court; 
(2)  that  in  an  action  of  foreclosure  he  wrongfully  as- 
sumed to  represent  a  party  which  had  not  appeared 
nor  authorized  anyone  to  appear  for  it  in  the  action, 
and  obtained  an  order  of  the  court  for  the  pajonent 
of  a  sum  of  money  to  himself  as  attorney  for  such  cor- 
poration, without  its  knowledge  or  consent,  and  never 
paid  or  attempted  to  pay  it  over,  but  applied  it  to  his 
own  use;  (8)  that  he  fraudulently  altered  the  terms  of 
a  promissory  note  held  by  him,  by  inserting  therein  a 
stipulation  relating  to  interest  after  it  had  been  de- 
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livered  to  him;  (4)  that,  while  acting  as  trustee  bf  a 
fund  placed  in  his  hands  by  two  persons,  he  refused  to 
pay  it  over  to  the  one  entitled  to  it  according  to  the 
terms  of  the  trust  agreement,  and  wrongfully  required 
that  a  sum  of  money  claimed  by  his  son  against  the 
person  so  entitled  should  be  first  paid;  (5)  that  he 
wrongfully  added  the  words  "and  interest"  to  the 
verification  of  an  account  in  his  hands  for  collection, 
without  the  knowledge  or  consent  of  the  affiant  thereto, 
in  order  to  compel  the  debtor  to  pay  interest  not 
claimed  by  the  creditor;  (6)  that,  acting  with  his  son 
as  a  partner  in  business  as  real-estate  agents,  he  caused 
a  conveyance  to  be  made  to  his  son  of  a  title  which  he 
had  been  emplpyed  to  secure  for  his  client,  and  refused 
to  permit  the  son  to  convey  it  to  the  client  unless  his 
demand  for  a  much  larger  sum  than  had  been  agreed 
upon  for  his  services,  and  much  larger  than  they  were 
worth,  was  paid;  (7)  that  he  obtained  from  a  client 
a  note  and  mortgage  for  $525  to  use  in  procuring  an 
assignment  to  a  third  party  and  extension  of  the  time 
of  pajonent  of  a  judgment  against  this  client,  which  he 
had  obtained  as  attorney  for  the  judgment  creditor, 
and  that  he  did  not  apply  it  to  the  purpose  for  which 
it  was  given,  but  wrongfully  claimed  it  as  his  own; 
(8)  that,  being  a  man  of  violent  and  turbulent  dispo- 
sition, he  has  threatened  the  lives  of  others,  and  is  a 
quarrelsome  and  dangerous  man. 

An  answer  was  filed,  and  a  commissioner  was  ap- 
pointed to  hear  and  report  upon  the  issues  so  made. 
The  evidence  taken  and  the  findings  of  the  commis- 
sioner thereon  are  now  presented  for  judgment. 

The  evidence  on  the  part  of  the  complainants,  who 
are  citizens  of  the  district  wherein  the  accused  re- 
sides, tends  to  support  the  charges.  The  evidence  on 
the  part  of  the  accused  tends  to  disprove  part  of  the 
charges,  and  is  explanatory  of  his  conduct  in  the  mat- 
ters specified  in  others.  The  findings  of  the  commis- 
sioner upon  the  several  specifications  ai*e  in  substance : 
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(1)  That  real  estate  having  been  sold  by  a  coroner 
upon  execution  for  $250;  the  accused  made  out  the  re- 
turn for  the  officer,  stating  that  the  sale  had  been 
madiB  for  $171.70.  Some  time  afterward  an  abstracter 
in  searching  the  records  discovered  a  discrepancy  be- 
tween this  return  and  the  recital  in  the  coroner's  deed 
which  stated  that  the  sale  had  been  made  for  $250,  and, 
being  called  upon  for  an  explanation,  the  accused  went 
to  the  office  of  the  clerk  of  the  district  court  and  altered 
the  return  then  remaining  on  file  so  as  to  show  that 
the  sale  had  been  made  for  $250,  by  interlitieation  and 
by  writing  over  the  words  previously  written,  but  that, 
thiis  was  done  openly  and  without  fraudulent  intent. 

(2)  That  in  a  foreclosure  action  wherein  he  was 
attorney  for  the  plaintiff  thfe  ac<^used  presented  to  the 
court  and  procured  the  allowance  of  an  order  of  con- 
firmation, wherein  he  had  inserted  a  clause  directing^ 
the  paymeilt  to  him,  as  attorney  for  the  Nichols  & 
Shepard  Co.,  the  sum  of  $139.89  out  of  the  proceeds 
of  the  foreclosure  sale,  "to  be  paid  on  second  mort- 
gage." That  corporation  did  hold  a  second  mortgage 
on  thie  property,  but  had  not  sought  or  obtained  any 
judgment  or  order  in  the  action,  nor  appeared  therein, 
nor  authorized  the  accused  to  do  so,  and  had  no  knowl- 
edge of  his  having  done  so.  He  did  not  pay  the  money 
over  to  the  corporation  or  make  any  effort  to  do  so,  but 
placed  it  in  the  hands  of  a  friend.  On  the  trial  of  this 
proceeding,  about  five  years  after  he  had  received  it, 
he  paid  it  over  to  an  attorney  for  the  Nichols  &  Shep- 
ard Co.,  upon  demand  therefor,  claiming  that  he  had 
forgotten  about  it. 

(3)  That  the  charge  relating  to  the  alteration  of  the 
interest  clause  in  promissory  notes  was  not  sustained. 

(4)  That  W.  B.  Washington  and  his  son,  H.  W. 
Washington,  had  been  associated  in  business  as  real- 
estate  agents  at  the  law  office  of  the  former  at  Leoti 
until  H.  W.  Washington  went  to  Colorado,  expecting  to 
remain.    One  Chapman  asked  him  to  return  to  Leoti  to 
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assist  in  a  real-estate  deal.  This  he  did,  and  the  trade, 
with  his  assistance,  was  made  between  Chapman  and 
one  Burkert,  and  a  written  contract  stating  its  terms 
was  prepared  by  the  accused  for  them.  Pursuant  to 
the  terms  of  the  contract  each  party  placed  in  the  hands 
of  W.  B.  Washington  $200,  to  be  held  by  him  until  its 
terms  were  complied  with.  To  this  sum  $300  was 
afterward  added.  The  amount,  $700,  was  deposited 
by  him  in  the  bank,  in  a  special  account.  The  contract 
was  carried  out,  when  H.  W.  Washington  and  Chap- 
man, who  by  the  terms  of  the  agreement  was  entitled 
to  the  fund,  differed  about  the  compensation  the  former 
was  to  receive  for  his  services,  whereupon  W.  B.  Wash- 
ington refused  to  turn  over  the  fund  to  Chapman  until 
the  claim  of  his  son  for  $700  was  settled,  saying  that 
this  was  done  that  his  son  might  not  be  compelled  to 
sue  for  his  pay.  Thereupon  Chapman  and  the  son 
agreed  that  the  latter  should  be  paid  $350,  and  W.  B. 
Washington  drew  out  the  $700  and  paid  Chapman 
$350  and  H.  W.  Washington  $350.  The  value  of  the 
property  disposed  of  by  Chapman  was  over  $8000. 

(5)  That  the  accused  had  a  claim  for  collection 
against  a  Leoti  merchant.  The  claim  was  mailed  from 
St.  Louis  on  October  30.  On  October  31  the  debtor 
mailed  his  check  to  the  creditor  for  the  amount  claimed. 
The  check,  however,  was  not  paid  until  November  21, 
and  the  creditor  urged  the  accused  to  collect  the  claim, 
and,  on  January  4  following,  sent  him  a  duly  itemized 
and  verified  statement  of  the  account,  with  instructions 
to  sue.  A  demand  was  made  for  the  money,  and  the 
debtor,  without  saying  that  he  had  sent  the  check,  re- 
fused to  have  anything  to  do  with  the  accused  concern- 
ing it.  Thereupon  the  accused  sued  upon  the  account, 
filing  the  itemized  statement  in  court,  but  before  doing 
so  added  an  item  of  $12  for  interest,  and  inserted  in 
the  affidavit  verif5ang  the  account  the  words  "and  in- 
terest," after  the  statement  therein  of  the  balance  due, 
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which  alteration  was  made  without  authority,  but  with- 
out fraudulent  intent.  The  debtor  defended  the  action 
and  recovered  costs. 

(6)  That  the  accused  was  employed  to  look  up  a  title 
for  a  client  and  procure  a  quitclaim  deed  for  certain 
land.  His  son  was  at  that  time  dealing  on  his  indi- 
vidual account  in  town  lots,  and  subsequently  obtained 
a  deed  from  the  claimant  of  the  lot  which  the  accused 
had  been  employed  to  secure  for  his  client,  but  he  had 
no  interest  in  the  title  so  acquired  by  his  son  and  no 
knowledge  of  the  fact  that  the  son  had  attempted  to  ' 
obtain,  or  had  obtained,  it  until  after  it  was  done. 

(7)  The  accused,  as  attorney  for  one  Meisenheimer, 
obtained  a  judgment  against  one  Cutler  for  over  $1300. 
Cutler  requested  him  to  obtain  from  Meisenheimer  ex- 
tensions of  time  to  pay  the  judgment,  and  extensions 
were  accordingly  obtained  from  time  to  time.  It  was 
agreed  between  Cutler,  Meisenheimer  and  the  accused 
that  Cutler  should  pay  to  the  accused  the  fee  due  him 
from  Meisenheimer  in  obtaining  the  judgment.  After 
several  extensions  had  been  made  the  accused  informed 
Cutler  that  one  Bassett  would  buy  the  judgment,  and 
would  be  more  lenient  in  its  enforcement,  and  he  pro- 
cured for  Cutler  an  assignment  of  the  judgment  to 
Bassett.  About  that  time  he  settled  with  Cutler  for  his 
services  and  expenses,  and  took  a  note  therefor  for 
$525,  payable  to  the  order  of  Bassett.  Bassett  then  re- 
fused to  accept  the  assignment  of  the  judgment,  and 
thereupon  assigned  the  note  without  recourse  to  the 
accused  and  returned  the  assignment  of  the  judgment 
to  Meisenheimer.  Cutler  was  informed  of  the  failure 
to  sell  either  the  note  or  the  judgment  to  Bassett.  The 
note  was  not  paid  when  due,  and  a  new  note  for  $557, 
to  the  order  of  W.  B.  Washington,  secured  by  a  bill  of 
sale  of  an  elevator,  was  given  in  its  place,  and  the 
mortgage  securing  the  first  note  was  released.  These 
papers  were  placed  in  the  hands  of  one  Christy,  and 
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while  in  such  custody  Cutler  commenced  an  action  in 
the  district  court  against  the  accused  and  Christy  for 
their  cancellation,  on  the  ground  that  they  had  been 
obtained  by  fraud.  Issues  were  joined  in  the  case,  and 
upon  trial  a  special  verdict  was  rendered  in  favor  of 
Cutler  and  judgment  was  rendered  upon  the  verdict 
and  findings  of  the  court  for  cancellation  as  prayed  for. 
The  question  submitted  to  the  jury  and  determined  in 
that  action  was  whether  the  note  for  $525  was  exe- 
cuted under  the  circumstances  and  for  the  considera- 
tion claimed  by  Cutler  or  under  the  circumstances  and 
for  the  consideration  claimed  by  Washington,  and  the 
answer  was  that  the  transaction  was  as  claimed  by 
Cutler.  The  claim  of  Cutler  was  in  substance  that  the 
note  was  given  to  procure  an  assignment  of  the  judg- 
ment by  Meisenheimer  to  Bassett  and  an  extension  of 
time  thereon  in  the  circumstances  about  as  set  out  in 
the  sixth  charge  made  herein;  that  the  note  had  not 
been  applied  to  that  purpose ;  that  there  was  no  other 
consideration  for  the  note;  and  that  it  was  not  given 
in  consideration  of  services,  as  claimed  by  the  accused. 
(8)  That  the  accused  is  a  man  of  quick  temper, 
which  he  sometimes  fails  to  control,  and  has  had  much 
trouble  at  different  times  with  one  of  the  relators,  and 
also  with  the  marshal  of  Leoti  and  with  some  others; 
that  at  times  and  probably  when  under  the  influence 
of  intoxicating  liquor  he  was  very  abusive  and  threat- 
ening in  conduct  and  lahguage ;  that  he  has  bitter  ene- 
mies, among  whom  is  the  relator  referred  to;  that  he 
had  a  quarrel  with  the  city  marshal  over  a  dog  fight, 
during  which  he  displayed  a  pocketknife  and  the  mar- 
shal a  revolver,  and  that  a  crowd  was  attracted  and 
much  excitement  ensued,  after  which  the  belligerents 
made  up;  that  the  respondent's  most  serious  trouble 
has  been  with  the  relator  before  referred  to,  who  was 
mayor  of  Leoti,  the  relator  having  made  a  practice  of 
carrying  a  revolver  and  menacing  the  accused,  who  has 
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on  two  or  three  occasions  made  threats  against  the  re- 
lator and  has  used  language  concerning  him  which  for 
vileness  and  indecency  is  beyond  the  imagination  of 
the  ordinary  individual,  and  wholly  unjustifiable,  and 
when  under  the  influence  of  drink  has  also  used  very 
improper  language  regarding  others  with  whom  he  was 
having  trouble. 

The  conunissioner  concluded  that  the  right  of  the  re- 
spondent to  practice  law  should  be  suspended  for 
three  months,  and  that  he  should  pay  one-half  of  the 
costs  of  the  proceeding  and  the  relators  should  pay  the 
other  half.    In  his  opinion  the  commissioner  said : 

"I  have  some  doubt  as  to  the  correctness  of  the  con- 
clusions of  law;  but  fortunately  that  matter  will  be 
finally  determined  by  the  combined  judgment  of  the 
seven  judges  of  this  court  and  does  not  rest  upon  the 
judgment  of  your  commissioner.  Each  of  the  attorneys 
for  the  prosecution  in  the  oral  argument  took  occasion 
to  disavow  any  personal  feeling  in  this  matter,  and 
each  stated  in  substance  that  he  had  known  Mr.  Wash- 
ington for  many  years;  that  his  conduct  in  court  had 
always  been  unexceptionable  and  his  treatment  of  the 
members  of  the  bar  had  been  universally  that  of  a  gen- 
tleman, .  .  .  and,  however  justifiable  this  prosecu- 
tion may  have  been,  it  was  evident  to  me  that  it  was 
prosecuted  with  malice  and  a  spirit  of  revenge,  and,  in 
my  judgment,  it  would  not  conduce  to  the  public  wel- 
fare that  either  party  should  boast  of  an  unqualified  vic- 
tory ;  nor  would  it  do  for  the  court  to  ignore,  or  by  im- 
plication sanction,  the  conduct  of  Mr.  Washington.  His 
alteration  of  the  record  in  the  ofiice  of  the  clerk  of  the 
district  court  was  reprehensible,  although  not  done 
with  fraudulent  intent.  No  attorney  should  alter  a 
record  of  the  court  without  an  express  order  from  the 
court  or  judge,  and  such  order  should  be  reduced  to 
writing  and  made  a  part  of  the  records  of  the  court. 
The  conduct  of  Mr.  Washington  in  receiving  the 
$139.89,  as  specified  in  the  second  charge,  seems  inex- 
cusable in  the  first  instance,  and  his  failure  to  discover 
the  parties  to  whom  the  money  belonged  and  properly 
account  for  it  within  a  reasonable  time  increases  his 
misconduct  in  connection  with  the  matter.  His  per- 
sonal conduct,  as  disclosed  by  the  testimony  introduced 
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under  the  eighth  charge,  should  be  condemned  by  all 
right-thinking  men.  I  do  not  believe  that  the  bar  of 
Kansas  requires  that  any  example  should  be  made  for 
their  benefit  or  that  the  profession  will  be  disgraced 
by  association  with  Mr.  Washington.  The  evidence  in 
this  case  shows  that  his  conduct  and  practices  have  been 
below  the  average  standard,  and  yet,  in  my  opinion, 
the  punishment  of  disbarment  is  too  severe  for  the  of- 
fenses by  him  committed,  and  a  suspension  of  his  right 
to  practice  for  a  limited  time  and  the  division  of  the 
costs  will  come  nearer  promoting  exact  justice." 

D.  A.  Banta,  J.  S.  Simmons,  and  R.  D.  Armstrong, 
for  the  accusers. 

Af.  B.  Nicholson,  Lee  Monroe,  and  George  A.  Kline, 
for  the  accused. 

Per  Curiam:  The  alteration  of  the  return  of  an  offi- 
cer after  it  is  duly  filed  in  the  clerk's  office,  without  any 
order  or  sanction  of  the  court,  is  so  dangerous  to  the 
rights  of  the  parties  and  so  perilous  to  public  records 
that  comment  upon  it  seems  hardly  necessary.  The 
practice  of  applying  for  and  obtaining  an  order  for  an 
amendment  to  be  made  by  an  officer,  where  an  amend- 
ment is  proper,  is  so  usual  that  it  must  have  been  well 
known  to  the  accused.  The  records  of  a  court  would  be 
of  little  value  if  subject  to  alteration  without  leave  by 
attorneys,  who,  because  of  the  confidence  reposed  in 
them  as  officers  of  the  court,  have  opportunities  to  do  so. 
That  the  alteration  in  this  instance  was  made  without 
fraudulent  intent  palliates,  but  does  not  justify,  the  act. 

The  manner  in  which  the  $139.89  was  obtained  and 
its  retention  for  over  five  years  without  even  an  effort 
to  pay  it  over  to  the  party  in  whose  name  it  had  been 
claimed  are  alike  reprehensible.  That  party  had  not 
appeared  in  the  action,  nor  in  any  manner  authorized 
the  accused  to  claim  or  receive  money  in  its  behalf.  It 
was  a  surplus  fund  remaining  after  the  satisfaction  of  a 
judgment,  and  if  the  court  had  been  informed  of  the 
true  facts  a  proper  order  would  have  been  made  for  its 
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disposition,  but  not  the  one  that  was  prepared  and  pre- 
sented to  the  court  by  the  accused. 

The  findings  exonerate  the  accused  from  the  third 
charge,  and  also  from  the  sixth.  With  respect  to  the 
latter  it  seems  unfortunate  that  the  son,  whose  office 
appears  to  have  been  with  the  father,  and  with  whom 
the  father's  name  had  been  associated  in  the  real-estate 
business,  purchased  and  held  adversely  a  title  which 
the  father  as  an  attorney  had  been  employed  to  procure 
for  a  client.  Although  this  was  done  innocently  and 
without  the  father's  knowledge,  the  outward  circum- 
stances were  such  that  the  complainants  probably  were 
mistaken  as  to  the  real  nature  of  the  transaction  when 
they  made  the  charge. 

The  reason  given  by  the  accused  for  not  paying  over  a 
trust  fund  in  accordance  with  the  agreement  upon 
which  he  held  it  until  his  son's  claim  was  first  paid, 
namely,  that  he  wished  to  save  his  son  from  a  lawsuit, 
although  it  may  appeal  to  parental  feelings,  was  not  a 
sufficient  excuse  for  a  trustee  for  others.  So  far  as  the 
findings  show,  the  son's  claim  was  just,  but  the  father 
had  not  been  appointed  to  judge  of  that  matter,  and  the 
trust  agreement  made  no  provision  for  its  pajonent. 

The  addition  of  the  item  of  interest  in  the  account, 
and  the  insertion  of  the  words  "and  interest"  in  the 
affidavit  verifjring  it,  referred  to  in  the  fifth  finding, 
unlike  the  alteration  of  the  coroner's  return,  were  done 
before  the  bill  of  particulars  to  which  it  was  attached 
had  been  filed.  The  gravamen  of  the  charge  consists  in 
the  fact  that  the  verification  was  affected  by  the  addi- 
tion. The  affiant  had  not  sworn  to  the  correctness  of 
any  claim  for  interest,  but  the  added  words  made  it  ap- 
pear that  he  had  done  so.  The  account,  therefore,  as 
filed,  so  far  at  least  as  the  item  of  interest  is  con- 
cerned, was  not  a  verified  account,  but  as  it  was  made  to 
appear  so  the  plaintiff  in  that  action  might  have  ob- 
tained an  advantage  to  which  he  was  not  entitled. 
(Jus.  Civ.  Code,  §  84.)     While  no  injury  resulted  in 
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the  particular  case,  such  a  practice  can  not  be  ap- 
proved. 

In  considering  the  eighth  finding,  upon  the  charge  of 
offensive  language  and  quarrelsome  conduct,  the  follow- 
ing quotation  from  an  opinion  of  this  court  seems  per- 
tinent : 

"True  it  is  that  a  man  is  required  to  show  upon  his 
admission  to  the  bar  that  he  is  of  good  moral  character. 
His  license  to  practice  after  he  is  admitted,  however, 
will  not  be  revoked  on  account  of  objectionable  personal 
habits  until  it  is  shown  that  such  habits  have  rendered 
him  unable  to  attend  properly  to  his  duties  as  a  lawyer, 
or  have  rendered  him  unworthy  of  the  great  trust  and 
confidence  generally  accorded  to  the  members  of  the 
profession,  or  that  such  habits  have  become  so  bad  as 
to  scandalize  his  profession  or  the  courts  in  which  he 
practices."    (In  re  Elliott,  73  Kan.  151, 157.) 

In  the  opinion  of  the  commissioner  the  language  and 
conduct  referred  to  were  provoked,  in  part  at  least,  by 
that  of  two  of  the  complainants.  It  is  quite  true  that 
the  speech  and  conduct  of  a  man  must  be  viewed  in  the 
light  of  any  provocation  given  by  others,  and  of  all  the 
attendant  circumstances.  Still,  the  complainants  were 
not  on  trial.  Their  conduct,  except  so  far  as  it  explains 
the  conduct  of  the  person  charged,  or  affects  their  own 
credibility,  is  not  very  important  now  in  this  case,  if 
sufficient  cause  existed  to  warrant  the  proceeding. 
That  a  lawyer  should  use  language  which  the  commis- 
sioner reports  is  so  regrettable  a  fact  that  we  refer  to  it 
only  because  duty  requires  it,  and  an  omission  might  be 
thoughtlessly  construed  as  an  indication  of  indifference 
on  the  part  of  the  court. 

It  will  be  observed  that  the  finding  of  the  district 
court,  upon  the  trial  of  the  action  between  Cutler  and 
Washington  for  the  cancellation  of  securities,  was  con- 
trary to  that  of  the  commissioner's  finding  upon  the 
seventh  charge.  In  view  of  the  findings,  however,  upon 
other  charges,  which  are  amply  supported  by  the  evi- 
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dence,  it  is  not  deemed  necessary  to  review  the  evidence 
relating  to  that  one. 

We  quite  agree  with  the  commissioner  that  an  example 
is  not  required  for  the  benefit  of  the  legal  profession, 
for  happily  offenses  of  the  nature  specified  in  these 
charges  are  rare  indeed,  and  the  bar  has,  as  it  fully  de- 
serves, the  confidence  of  the  people;  yet  in  order  that 
this  confidence  may  continue  unabated,  and  because  the 
due  administration  of  justice  requires  it,  courts  will 
not  hesitate  to  apply  sufficient  correctives  whenever 
willful  violation  of  duty  is  shown.  {In  re  Norris,  60 
Kan.  649 ;  In  re  Smith,  73  Kan.  743. ) 

"If  the  accused  has  been  shown  to  be  guilty  of  such 
misconduct  that  the  public  should  be  protected  from  the 
implied  recommendation  for  integrity  with  which  he  is 
armed  as  a  member  of  the  bar,  that  recommendation 
should  be  withdrawn  and  he  should  be  disbarred." 
(In  re  Elliott,  73  Kan.  151,  159.) 

The  care  and  patience  of  the  commissioner  called  to 
perform  an  unpleasant  duty,  and  the  kindly  manner  in 
which  it  was  performed,  merit  our  grateful  approval, 
but  the  penalty  recommended  seems  to  the  court  in- 
sufficient, and  as  there  was  good  cause  for  the  pro- 
ceeding no  costs  should  be  imposed  upon  the  complain- 
ants. 

Believing  that  the  evidence  and  the  facts  reported 
authorize  and  require  it,  the  judgment  of  the  court  is 
that  the  license  of  the  accused  to  practice  law  in  this 
state  be  revoked,  and  that  he  pay  the  costs. 
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Andrew  J.  Gambill,  Appellee,  v.  Willum  P.  Bowen, 
Appellant. 

No.  16»408. 

Pleadings — Demurrer — Practicability  of  Guarding  Machinerif — 
Factory  Act — Injury  to  Employee.  .In  an  action  under  the 
section  of  the  factory  act  (Gen.  Stat.  1909,  §  4679)  requiring 
certain  machinery  to  be  guarded  where  practicable,  an  alle- 
gation that  it  was  the  defendant's  duty  to  guard  the  cog- 
wheels by  which  the  plaintiff  was  injured  held  to  imply  that 
such  guarding  was  practicable,  no  motion  having  been  filed  to 
make  the  pleading  more  definite  in  that  r^ard. 

Appeal  from  Montgomery  district  court;  Thomas  J. 
Flannelly,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

O.  P.  Ergenbright,  and  T.  H.  Stanford,  for  the  appel- 
lant ;  Stanford  &  Stanford,  of  counsel. 

C.  J.  Bryant,  for  the  appellee;  Ziegler  &  Dana,  of 
counsel. 

Per  Curiam:  The  plaintiff  recovered  a  judgment  in 
an  action  based  upon  the  section  of  the  factory  act 
(Laws  1903,  ch.  856,  §  4;  Gen.  Stat.  1909,  §  4679)  re- 
quiring cog  gearing  in  manufacturing  establishments 
to  be  safely  guarded  wherever  practicable.  On  appeal 
the  defendant  maintains  that  the  petition  failed  to 
state  a  cause  of  action  under  the  statute  because  it 
contained  no  allegation  that  it  was  practicable  to  guard 
the  machinery  upon  which  the  plaintiff  was  injured. 
The  petition  did  allege  "that  it  was  the  duty  of  the 
said  defendant  ...  to  have  all  of  the  aforesaid 
.  .  .  cogwheels  .  .  .  properly  and  safely 
guarded."  This  was  a  sufficient  averment  that  such 
guarding  was  practicable,  at  least  in  the  absence  of  a 
motion  to  make  the  pleading  more  definite  in  this  re- 
spect. 

The  plaintiff's  testimony  tended  to  show  that  he 
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would  not  have  been  injured  if  he  had  exercised  ordi- 
nary care,  but  whether  that  fact  was  conclusively  es- 
tablished need  not  be  determined,  in  view  of  the  de- 
cision by  this  court  in  another  case  that  contributory 
negligence  constitutes  no  defense  to  an  action  brought 
under  the  factory  act.  (Caspaf  v.  Lewin,  ante,  p.  604.) 
The  judgment  is  affirmed. 


Mary  A.  Farington,  Appellee,  v.  The  Modern  Wood- 
men OF  America,  Appellant. 

No.  16,486. 

Death — Proof — Seven  Years'  Unexplained  Absence,  In  an  ac- 
tion by  the  beneficiary  of  a  member  of  a  fraternal-insurance 
order  who  had  disappeared  and  had  not  been  heard  from  for 
more  than  seven  years  a  judgment  for  the  plaintiff  was  af- 
firmed. 

Appeal  from  Cherokee  district  court;  CORB  A.  Mc- 
Neill, judge.    Opinion  filed  June  11,  1910.    Affirmed. 

Truman  PUmtz,  George  G.  Perrin,  and  S.  C.  West- 
cott,  for  the  appellant. 

Edward  E.  Sapp,  and  Don  H.  Elleman,  for  the  ap- 
pellee. 

Per  Curiam:  This  action  was  brought  to  recover 
upon  a  beneficiary  certificate  issued  by  Camp  804, 
Modem  Woodmen  of  America,  at  Galena,  Kan.,  to 
Ivan  E.  Farington,  a  member  of  that  camp  and  son  of 
the  beneficiary,  Mary  A.  Farington,  the  plaintiff.  To 
enable  the  plaintiff  to  recover  it  was  necessary  for  her 
to  establish  the  death  of  Ivan  E.  Farington.  The  plain- 
tiff claims  that  her  son  disappeared  from  his  home 
December  1,  1899,  and  has  not  been  heard  from  since 
that  date.    Such  an  unexplained  absence  for  more  than 
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seven  years  creates  a  presumption  from  which  death 
may  be  inferred.  (Modem  Woodmen  v.  Gerdom,  72 
Kan.  391.)  The  trial  in  the  district  court  was  to  a 
jury,  which  upon  the  evidence  submitted  found  a  ver- 
dict in  favor  of  the  plaii^tiflf. 

It  is  claimed  that  the  testimony  presented  does  not 
show  that  the  search  made  to  find  Ivan  E.  Farington 
was  sufficient  to  satisfy  the  law  upon  this  subject  as 
decided  by  this  court  in  the  cases  of  Modem  Woodmen 
V.  Gerdom,  72  Kan.  391,  77  Kan.  401,  Renard  v.  Ben- 
nett, 76  Kan.  848,  and  other  decisions.  We  have  care- 
fully examined  the  evidence,  however,  and  think  it  fully 
complies  with  the  rule  announced  by  this  court  in  the 
cases  mentioned.  The  criticism  made  to  the  admission 
of  evidence  is  not  justifiable.  The  newspaper  clippings 
and  affidavits  objected  to  were  proper  evidence  for  the 
purpose  offered.  They  tended  to  show  what  diligence 
had  been  taken  to  find  Ivan  E.  Farington  or  to  explain 
his  absence,  and  this  was  a  material  question  in  the 
case. 

Being  unable  to  find  any  error,  the  judgment  of  the 
district  court  is  affirmed. 


LuDwiG  J.  Karner,  Appellant,  v.  The  Kansas  City 
Elevated  Railroad  Company,  Appellee. 

No.  16,676. 

1.  Practice,  District  Court — Admonition  to  Jury — Duty  to 
Agree,  An  admonition  to  the  jury  presenting  to  them  in 
strong  language  their  duty  to  agree  if  possible  held  not  to 
constitute  error. 

2.  Same,    An  oral  admonition  to  the  jury,  after  their 

deliberations  had  beg^un,  directing  tiieir  attention  to  the  in- 
structions regarding  the  burden  of  proof  and  adding,  ''when 
you  can  not  decide  a  matter  in  favor  of  the  party  who  has  the 
affirmative,  because  the  weight  of  the  evidence  is  not  that  way, 
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you  should  decide  the  other  way/'  held  not  to  be  reversible 
error. 
9.  Jmnr  and  Jubors  —  Misconduct  —  Consideration  of  Matters 
Not  in  Evidence.  TVhere  tke  Apeed  of  a  street  car  was  in 
issue,  the  fact  that  one  member  of  the  jury  told  the  others 
during  their  deliberations  that  he  was  a  railroad  man  and 
knew  within  what  distance  a  train  could  be  stopped  when 
running  at  a  certain  speed,  and  used  that  fact  in  arguing 
against  the  plaintiff's  right  to  recover,  held  not  to  be  ground 
for  reversaL 

Appeal  from  Wyandotte  court  of  common  pleas; 
Lewis  C.  True,  judge.  Opinion  filed  June  11,  1910. 
Affirmed. 

Edward  C.  Little,  for  the  appellant. 
O.  L.  Miller,  W.  J.  Biichan,  and  C.  A.  Miller,  for  the 
appellee ;  Samuel  Maker,  of  counsel. 

Per  Curiam:  The  plaintiff  sued  a  street-railway  com- 
pany on  account  of  injuries  received  in  a  collision,  al- 
leging negligence  in  running  at  too  high  a  rate  of  speed. 
Contributory  negligence  was  relied  on  as  a  ground  of 
defense.  A  verdict  was  returned  for  the  defendant,  and 
the  plaintiff  appeals.  When  the  jury  had  been  out  a 
short  time  the  court  called  them  in  and  urged  upon  them 
the  desirability  of  their  reaching  an  agreement.  Soon 
afterward  he  gave  them  the  same  admonition  in 
stronger  terms,  saying,  among  other  things : 

"I  think  you  have  failed  to  read  your  instructions  as 
much  as  you  should  have  read  them,  and  learn  from 
them  that  when  you  can  not  decide  a  matter  in  favor 
of  the  party  who  has  the  affirmative,  because  the  weight 
of  the  evidence  is  not  that  way,  you  should  decide  the 
other  way.  .  .  .  You  can  see  the  necessity  for 
your  making  some  strenuous  effort  to  come  to  an  agree- 
ment upon  that  doctrine  that  when  a  party  has  the 
affirmative  of  an  issue,  if  the  evidence  does  not  show 
that  party  is  entitled  to  recover  you  must  find  the  other 
way;  find  against  that  party." 

It  is  contended  that  this  language  was  likely  to  be. 
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and  in  fact  was,  understood  by  the  jury  to  mean  that  if 
as  a  body  they  could  not  agree  that  the  plaintiff  had 
shown  a  right  to  recover,  then  it  was  the  duty  of  all  to 
unite  in  a  verdict  for  the  defendant.  We  do  not  think 
the  words  of  the  court  were  fairly  open  to  that  con- 
struction or  that  it  is  probable  they  were  so  interpreted. 
They  seem  intended  merely  to  emphasize  the  principle 
that  it  is  the  duty  of  a  juror  to  find  against  the  party 
having  the  affirmative  of  an  issue,  unless  in  his  judg- 
ment the  contention  of  such  party  in  that  respect  is 
supported  by  a  preponderance  of  the  evidence.  The 
occasion  for  such  emphasis  does  not  appear,  but  as  the 
burden  of  proof  rested  upon  the  plaintiff  as  to  the  de- 
fendant's negligence,  and  upon  the  defendant  as  to  that 
of  the  plaintiff,  the  court  may  have  thought  there  was 
likelihood  of  a  misapprehension  and  so  directed  especial 
attention  to  the  written  instructions  in  that  regard.  A 
juror  made  affidavit  that  he  was  misled  by  the  language 
of  the  court,  but  of  course  it  was  not  competent  for  him 
to  impeach  the  verdict  in  this  manner. 

The  court  went  quite  far  in  seeking  to  impress  upon 
the  jury  their  duty  to  agree  if  possible,  but  not  so  far 
as  to  constitute  coercion  or  otherwise  amount  to  re- 
versible error.  Complaint  is  made  that  the  first  ad- 
monition to  the  jury  was  given  in  the  absence  of,  and 
without  notice  to,  the  plaintiff  or  his  attorney.  His 
attorney  was  present  when  the  language  most  strongly 
objected  to  was  used,  and  his  absence  on  the  prior  oc- 
casion could  not  have  resulted  in  material  prejudice  to 
his  client. 

A  further  ground  upon  which  a  reversal  is  asked  is 
that  during  the  deliberation  of  the  jury  one  of  its  mem- 
bers told  the  others  "that  he  had  been  a  railroad  man 
and  knew  how  long  it  took  to  stop  an  engine  and  train, 
and  how  far  a  train  would  run  in  stopping  when  run- 
ning at  a  certain  speed,  and  advanced  that  fact  in  his 
argument  to  the  other  jurors  as  an  argument  against 
the  plaintiff's  right  to  recover."    Just  what  bearing  the 
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statements  of  the  juror  had  upon  the  controverted 
facts  is  not  shown.  Possibly  he  argued  the  speed  of  the 
street  car  from  the  distance  within  which  it  was 
stopped,  in  the  light  of  his  experiences  as  to  the  time 
taken  to  stop  railroad  trains.  His  personal  knowledge 
was  not  so  closely  related  to  the  subject  under  consid- 
eration as  to  justify  us  in  saying  that  the  plaintiff  suf- 
fered substantial  prejudice  from  its  communication  to 
the  jury. 

Error  is  also  assigned  in  the  giving  and  refusing  of 
instructions,  but  the  charge  as  a  whole  seems  fairly  to 
have  covered  the  law  of  the  case,  so  far  as  the  record 
discloses. 

The  judgment  is  affirmed. 

Smith,  J.  (dissenting) :  The  journal  entry  of  the 
proceedings  in  this  case,  after  the  jury  first  retired 
to  consider  their  verdict,  is  as  follows : 

"And  thereafter,  and  after  the  jury  had  deliberated 
on  their  verdict  in  this  cause  for  several  hours,  the 
court  on  its  own  motion  called  the  jury  into  the  jury 
box,  and  this  in  absence  of  counsel  for  plaintiff,  and 
delivered  to  them  orally  the  following  lecture,  or  ad- 
monition :  'Well,  you  haven't  tried  enough ;  you  are  to 
follow  the'  weight  of  the  evidence.  We  want  verdicts 
from  juries,  not  disagreements  and  two  or  three  days' 
more  work.  Jurors,  like  courts,  must  try  hard  to  get 
the  work  along.  There  isn't  any  good  reason  in  most 
cases  for  jurors  disagreeing.  They  should  be  guided 
l)y  the  weight  of  the  evidence,  and  I  think  you  will  have 
to  stay.  Please  retire  again.'  Plaintiff's  counsel,  not 
being  present,  had  no  opportunity  to  except. 

"Thereupon  the  jury,  under  the  instruction  of  the 
court,  retired  in  charge  of  the  sworn  bailiff  to  consider 
of  their  verdict. 

"Thereafter,  and  within  about  an  hour's  time,  the 
court  again  called  the  jury  from  their  deliberation  and 
delivered  orally  to  them  the  following  further  lecture, 
or  admonition :  'Sometimes  the  court  has  an  unpleas- 
ant duty  to  perform,  but  I  trust  that  I  am  willing  to 
perform  my  duty  whether  it  is  pleasant  or  unpleasant. 
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I  don't  think  you  have  a  diflScult  case  to  decide.  I 
think  you  have  failed  to  read  your  instructions  as  much 
as  you  should  have  read  them,  and  learn  from  them 
that  when  you  can  not  decide  a  matter  in  favor  of  the 
party  who  has  the  affirmative,  because  the  weight  of 
the  evidence  is  not  that  way,  you  should  decide  Ihe 
other  way.  There  is  hardly  ever  a  good  excuse  for  a 
jury  disagreeing.  You  don't  comprehend  how  much 
loss  it  is  to  the  public  service,  and  how  much  injury  to 
the  administration  of  justice.  You  sit  here  a  day  or 
two  and  hear  a  case,  and  the  court's  time  is  taken  and 
the  public  expense  is  incurred,  and  if  you  will  just  go 
out  a  few  hours  and  say,  "Oh,  well,  we  don't  care  to 
agree,"  why  can't  another  jury  do  the  same  thing,  and 
another  jury  do  the  same  thing,  and  the  court  be  trying 
and  retrying  the  same  cases,  and  new  cases  piling  up 
here?  You  can  see  the  necessity  for  your  making  some 
strenuous  effort  to  come  to  an  agreement  upon  that 
doctrine  that  when  a  party  has  the  affirmative  of  an 
issue,  if  the  evidence  does  not  show  that  party  is  en- 
titled to  recover  you  must  find  the  other  way;  find 
against  that  party.  That  is  not  hard  to  understand. 
And  it  is  too  much  loss  to  the  public  service  to  send  a 
jury  out  a  couple  of  hours  or  three  hours,  and  then  say, 
"Oh,  well,  we  don't  want  to  agree  and  we  are  dis- 
charged." Now,  I  can  not  discharge  you,  that  is  not 
doing  our  duty ;  but  I  don't  care  to  keep  you  out  there 
at  night  when  the  balance  of  us  go  home  and'quit.  If  it 
is  any  use  to  let  you  go  out  a  half  hour  longer  I  -will  do 
so,  and  I  will  wait  for  you;  if  not,  I  will  release  you 
until  morning  and  hold  you.  I  want  juries,  like  courts, 
to  make  their  work  fruitful.  What  do  you  say  about 
wanting  another  half  hour  right  now?  Leave  it  to  the 
majority  now  to  return  to  the  jury  room  now  or  in  the 
morning.' 

"Mr.  Fischer:  'We  want  an  exception  to  the  remarks 
of  the  court.' 

"And  thereupon  the  jury  in  this  cause  were  directed 
by  the  court  to  retire  and  consider  further  of  their  ver- 
dict. Thereupon  the  jury  retired  to  their  jury  room, 
and  within  ten  minutes  thereafter  they  again  returned 
to  the  court  room  and  announced  by  their  foreman  that 
they  had  reached  a  verdict,  which  verdict  was,  by  the 
court,  ordered  read  by  the  clerk  of  the  court,  and  which 
verdict  is  in  words  and  figures  following,  to  wit :  *  We, 
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the  jury>  find  the  issues  joined  herein  in  favor  of  the 
defendant,  the  Kansas  City  Elevated  Railway  Com- 
pany, and  against  the  plaintiff,  Ludwig  J.  Kamer. — 
J.  E.  Stotler,  Foreman: 

"Thereafter  the  court  made  the  following  order :  'It 
is  therefore  by  the  court  considered,  ordered  and  ad- 
judged that  the  defendant  do  have  and  recover  of  and 
from  the  plaintiff  the  costs  of  this  action,  taxed  at 
$75.80. 

"And  thereafter,  and  within  the  time  allowed  by  law, 
and  on  the  first  day  of  May,  1908,  the  plaintiff  herein 
filed  his  motion  for  a  new  trial  of  this  cause." 

As  to  the  time  the  jury  were  out  before  they  were 
called  in  the  second  time  to  be  orally  instructed  the 
affidavit  of  Judge  Fischer,  one  of  the  attorneys  for  the 
plaintiff,  states  that  it  was  a  little  more  than  half  a  day, 
and  two  jurors,  Crandall  and  Bodington,  testified  that 
it  was  at  least  half  a  day.  The  following  statement  ia 
in  the  affidavit  of  each  of  the  two  jurors : 

"Affiant  further  remembers  that  the  court  gave  cer- 
tain additional  instructions  to  the  jury  orally,  after  the 
jury  had  deliberated  at  least  half  a  day;  that  affiant 
understood  said  instructions  to  mean  that  if  he  was 
unable  to  get  the  jurors  to  agree  with  him  in  favor  of 
the  plaintiff,  it  was  his  duty  to  agree  with  them  in  favor 
of  the  defendant;  that  said  additional  instructions 
were  not  written  out  and  given  to  the  jury,  and  affiant 
and  the  other  jurors  were  obliged  to  rely  upon  their 
recollection  as  to  them;  that  but  for  the  said  addi- 
tional instructions  of  the  court  the  affiant  would  have 
considered  it  his  duty  to  stand  by  his  convictions  in 
said  case,  which  were  favorable  to  the  plaintiff,  and 
would  not  have  agreed  to  a  verdict  for  the  defendant."" 

It  is  said  that  the  so-called  lecture  to  the  jury,  if  ap- 
plied to  the  duty  of  each  individual  juryman,  is  not 
essentially  erroneous.  The  portion  most  strongly 
criticized  is  as  follows: 

"I  think  you  have  failed  to  read  your  instructions  as 
much  as  you  should  have  read  them,  and  learn  from 
them  that  when  you  can  not  decide  a  matter  in  favor 
of  the  party  who  has  the  affirmative,  because  the  weight 
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of  the  evidence  is  not  that  way,  you  should  decide  the 
other  way." 

This  could  not  apply  to  the  conclusion  to  be  reached 
by  the  individual  juror.  It  applied  to  the  whole  jury — 
to  the  deciding  of  the  case.  One  juryman  could  not 
decide.  The  circumstances  indicated  that  the  indi- 
*vidual  jurors  had  made  up  their  minds  and  had  dis- 
agreed. They  had  been  out  for  at  least  half  a  day,  and 
were  then  called  in  and  urged  to  come  to  an  agreement ; 
were  sent  out  again,  and  remained  about  an  hour;  were 
again  called  in,  and  then  a  stronger  injunction  to  agree 
was  urged  upon  them.  There  is  no  reasonable  inter- 
pretation to  be  given  to  this  injunction  except  that  if 
the  jury  as  a  whole  were  unable  to  agree  in  favor  of 
the  party  upon  whom  rested  the  burden  of  proof 
(which  as  to  the  right  of  recovery  was  upon  the  plain- 
tiff) then  it  was  the  duty  of  the  whole  jury  to  decide  in 
favor  of  the  other  party.  Two  jurors  swear  in  effect 
that  their  judgment  was  that  the  plaintiff  had  estab- 
lished his  case,  but,  after  listening  to  this  last  lecture, 
they  concluded  that  it  was  their  duty  to  agree  with  the 
majority,  and  did  so  and  returned  a  verdict. 

It  may  be  said,  and  perhaps  correctly,  that  these 
affidavits  are  incompetent.  If  so,  they  are  not  needed. 
The  fact  remains  undisputed  that  the  jury  went  out 
and  returned  within  ten  minutes,  which  is  evidently 
as  short  a  time  as  the  verdict  could  be  filled  out  and 
signed.  There  was  practically  no  deliberation  after  the 
jury  were  sent  out  the  third  time;  but  they  responded 
to  what  they  interpreted  to  be,  and  what  was  in  fact, 
the  one  purpose  of  the  lecture — ^that  the  minority 
should  surrender  their  views  to  the  majority. 

Since  the  majority  of  the  electors  elect  the  members 
of  the  legislature,  and  a  majority  of  each  house  of  the 
legislature  passes  the  law  in  that  branch,  and,  if  the 
court  which  hears  a  case  is  composed  of  more  than  one 
judge,  a  majority  of  the  judges  interpret  the  law,  the 
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writer  thinks  that  the  law  might  well  be  that  some  ma- 
jority of  a  jury,  in  a  civil  action  at  least,  should  decide 
questions  of  fact  But  so  long  as  it  is  the  law  that  a 
verdict  of  a  jury  must  be  the  result  of  the  unanimous 
decision  of  twelve  men,  I  think  it  is  error  for  the  judge 
of  the  court  to  coerce,  or  practically  to  instruct  that  if 
they  can  not  unanimously  decide  either  way  it  is  the 
duty  of  the  minority  to  3rield  their  convictions  and 
agree  to  a  verdict 

I  think  the  judgment  should  be  reversed  and  a  new 
trial  ordered. 


S.  G.  Stiles,  Appellant,  v.  Valley  Township  et  al., 
Appellees. 

No.  16,684. 

1.  Evn>ENCE — Demurrer — Weight  and  Credibility,  The  rule 
that  in  considering  a  demurrer  to  the  evidence  the  court  may 
not  recondle  conflicting  testimony  or  determine  the  weight 
of  the  evidence  applied. 

2.  Highways — Defective  Cidvert — Notice  to  Township  Trustee. 
Whether  a  township  trustee  had  notice  of  defects  in  a  culvert 
was  a  question  of  fact. 

Appeal  from  Miami  district  court;  William  H. 
Sheldon,  judge.  Opinion  filed  June  11,  1910.  Re- 
versed. 

S.  J.  Shively,  for  the  appellant. 

L.  S.  Hwrvey,  and  E.  J.  Sheldon,  for  the  appellees. 

Per  Curiam:  This  was  the  second  trial  of  this  case 
in  the  court  below,  and  is  its  second  appearance  in  this 
court.  (VaUey  Totmship  v.  Stiles,  77  Kan.  557.)  The 
appellant,  who  was  the  plaintiff  below,  in  his  petition 
stated  a  cause  of  action,  and  he  was  the  principal  wit- 

64— 82  KAN. 
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ness  in  his  own  behalf.  The  principal  fact  in  contro- 
versy was  whether  or  not  the  appellant  had  given  no- 
tice to  the  township  trustee  of  the  defect  in  a  culvert 
a  reasonable  time  before  the  injury  complained  of  to 
require  remedying  of  the  defect  in  the  culvert.  The 
question  turned  upon  whether  or  not  the  appellant,  in 
the  conversation  which  he  is  admitted  to  have  had  with 
the  trustee  prior  to  the  injury  complained  of  indicated 
the  particular  culvert — ^there  being  several  in  the  lo- 
cality— in  which  the  defect  is  said  to  have  existed. 

In  his  evidence  the  appellant  testified  in  effect  that 
he  had  indicated  the  particular  culvert  with  reasonable 
certainty;  but  on  cross-examination  his  attention  was 
called  to  his  testimony  on  the  former  trial,  it  was  read 
to  him,  and  he  was  asked  if  he  did  not  so  testify,  to  wit : 
that  the  defective  culvert  was  east  of  Willow  Branch 
schoolhouse ;  whereas  he  now  claimed  he  had  said  it  was 
west  of  Willow  Branch  schoolhouse.  He  admitted  that 
he  had  so  testified  on  the  former  trial,  but  repeatedly 
reasserted  that  he  had  said  to  the  trustee  that  the  de- 
fective culvert  was  west  of  the  schoolhouse.  His  atten- 
tion on  the  cross-examination  was  repeatedly  called  to 
his  former  testimony,  and  he  apparently  became  consid- 
erably confused;  but  at  no  time  retracted,  but  re- 
peatedly reasserted,  the  statement  that  he  had  stated  to 
the  trustee  that  the  defective  culvert  was  west  of  the 
schoolhouse.  Evidence  of  such  notice  was  essential  to 
sustain  his  cause  of  action.  The  trustee  was  called  as 
a  witness  and  admitted  the  conversation  with  the  ap- 
pellant at  the  time  and  place  specified  by  the  latter 
before  the  accident,  but  testified  that  he  understood 
the  appellant  to  refer  to  a  bridge  south  of  the  school- 
house.  Upon  the  appellant's  resting  his  case,  the  ap- 
pellees demurred  to  his  testimony.  The  demurrer  was 
sustained,  and  judgment  rendered  against  the  appel- 
lant for  costs. 

Construed  most  favorably  to  the  appellant,  the  evi- 
dence established  proper  notice  to  the  township  trustee. 
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It  is  not  for  the  court  to  reconcile  conflicting  evidence 
or  to  determine  the  weight  of  evidence  in  the  considera- 
tion of  a  demurrer  thereto.  It  is  for  the  jury  to  de- 
termine the  weight  of  the  evidence,  its  credibility,  and 
what  it  proves. 

The  judgment  is  therefore  reversed  and  the  case  is 
remanded,  with  instructions  to  grant  a  new  trial. 


Clara  M.  Cloud,  Appellee,  v.  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  Appellant 

No.  16.609. 

Pbrsonal  Injuries — Proof  of  Negligence — Employee  Injured  in 
the  LAne  of  Duty — Assumption  of  Risk.  In  an  action  for  the 
death  of  an  engineer,  who  was  killed  by  being  struck  by  the 
girder  of  a  bridge  while  leaning  out  of  the  cab  window  and 
looking  for  a  signal  from  the  conductor  of  the  train,  a  judg- 
ment for  the  plaintiff  was  affirmed. 

Appeal  from  Lyon  district  court;  Frederick  A. 
Meckel,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

WiUiam  R.  Smith,  O.  /.  Wood,  Alfred  A.  Scott,  and 
William  Osmond,  for  the  appellant. 

L.  B.  Kellogg,  W.  L.  Muggins,  and  C.  M.  Kellogg,  for 
the  appellee. 

Per  Curiam:  This  action  was  brought  by  the  widow 
of  Thomas  Cloud  to  recover  damages  from  the  railway 
company  for  the  injury  and  death  of  her  husband,  caused 
by  the  negligence  of  the  railway  company.  It  is  al- 
leged that  while  serving  as  engineer  and  leaning  out 
of  a  moving  locomotive  to  obtain  a  signal  from  the 
rear  of  the  train  his  head  collided  with  a  girder  of  a 
narrow  bridge  and  he  was  killed.    She  recovered  a  judg- 
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ment  against  the  cwnpany,  and  it  is  insisted  that  a  de- 
murrer to  the  evidence  should  have  been  sustained.  We 
think  the  evidence  is  sufficient  to  sustain  the  verdict  and 
judgment.  It  shoi?vs  that  the  bridge  was  narrow  and 
that  the  track  had  been  laid  too  close  to  the  upright 
part  of  the  bridge.  It  was  built  when  a  single  track 
was  used,  and  since  the  double  tracks  were  laid  a  loco- 
motive of  the  size  of  the  one  on  which  Cloud  was  rid- 
ing when  he  was  killed  came  within  about  twenty-three 
inches  of  the  upright  part  of  the  bridge  when  the  loco- 
motive was  erect  and  standing  still.  When  moving 
rapidly  the  locomotive  tipped  and  swayed  from  side  to 
side,  so  that  it  came  within  a  few  inches  of  the  girder 
of  the  bridge.  There  is  a  station  about  500  feet  west  of 
the  bridge,  and  as  the  train  approached,  at  the  rate  of 
thirty  miles  an  hour,  Cloud  whistled  to  the  conductor 
for  a  signal.  The  conductor  directed  the  brakeman  to 
give  him  the  "high  sign."  That  signal  was  given  to 
the  head  brakeman,  and  he  in  turn  passed  it  on  to  the 
engineer,  who  was  leaning  out  of  the  cab  looking  for  it. 
Two  blasts  of  the  whistle  were  sounded,  indicating  that 
he  had  received  it.  About  that  time  he  was  knocked 
down  and  killed.  The  jury  found  that  the  company  was 
negligent  in  constructing  the  track  too  close  to  the 
sides  of  the  bridge  for  the  safety  of  engineers  who 
took  signals  as  Cloud  had  to  do  at  that  place;  also  in 
using  so  large  an  engine  on  that  track,  and  in  not 
keeping  the  track  approaching  the  bridge  in  propw  re- 
pair. 

There  is  proof  enough  that  there  was  negligence  in 
placing  the  track  so  close  to  the  girders  of  the  bridge, 
where  it  was  necessary  for  the  engineer  to  lean  out  in 
order  to  get  signals. 

Although  no  one  saw  the  ghtlers  of  the  bridge  strike 
Cloud's  head,  the  testimony  justifies  the  inference  that 
he  was  taking  the  signal  in  the  line  of  duty  at  the  time 
he  was  struck.  The  fireman  saw  him  leaning  out, 
holding  to  the  whistle  rope  and  looking  bttck  for  a  sig- 
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nal,  and  heard  the  whistles,  and  in  a  few  moments 
looked  again  and  saw  the  injured  engineer  lying  in  the 
bottom  of  the  cab.  Taking  account  of  the  distance  from 
the  whistling  board  to  the  bridge,  the  rate  of  speed  the 
train  was  moving  and  the  time  required  to  transmit 
the  signals  it  may  be  fairly  inferred  that  he  was  re- 
ceiving the  signals  when  he  reached  the  bridge  and 
collided  with  it. 

It  is  said  that  he  assumed  the  risk  of  the  danger. 
Different  types  and  sizes  of  engines  are  used  on  the 
railroad.  Some  tilt  and  sway  more  than  others.  In 
view  of  the  difficulty  in  determining  the  distance  be- 
tween swaying  locomotives  and  the  side  of  the  bridjge, 
and  of  all  the  other  facts  in  the  case,  it  can  not  be  held 
that  there  was  an  assumption  of  risk.  (St.  L.,  Ft.  S.  & 
W.  Rid.  Co.  V.  Irvin,  37  Kan.  701 ;  A.  T.  cfe  S.  F.  Rid.  Co. 
V.  Rowan,  55  Kan.  270;  Railway  Co.  v.  Michaels,  57 
Kan.  474;  Hoff meter  v.  Railroad  Co.,  68  Kan.  831; 
Smith  V.  Railway  Co.,  ante,  p.  136.) 

We  find  nothing  substantial  in  the  objections  to  the 
instructions,  nor  in  the  other  objections  that  have  been 
made. 

The  judgment  is  affirmed. 


The  State  of  Kansas,  Appellant,  v.  John  W.  Rad- 
FORD,  Appellee. 

No.  17.105. 

Embezzlement— Stat€  OfficerStatuUyry  dmatructum — "Eb- 
tate**  Erroneously  Used  for  ''State**  In  the  statute  (Gen. 
Stat.  1909,  §  2578)  forbidding  the  embezzling  by  an  officer  of 
the  state  of  money  "belong^ing  to  .  .  .  such  ...  es- 
tate," tiie  word  "estate"  is  manifestly  intended  for  "state," 
and  must  be  so  construed. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Hugh  J.  Smith,  judge.  Opinion  filed  June  17,  1910. 
Reversed. 
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Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  Charles  D.  Shukers,  special 
assistant  attorney-general,  and  Joseph  Taggart,  county 
attorney,  for  the  appellant. 

John  A.  Hale,  and  Richard  J.  Higgins,  for  the  ap- 
pellee. 

Per  Curiam:  The  state  appeals  from  an  order  of  the 
trial  court  quashing  an  information  under  a  statute 
reading,  so  far  as  here  important,  as  follows : 

"Any  agent  ...  of  any  private  person,  or  of 
any  copartnership  ...  or  any  executor  or  ad- 
ministrator of  any  estate,  or  the  guardian  of  the  prop- 
erty of  any  minor,  habitual  drunkard,  or  person  of  un- 
sound mind,  or  any  officer,  clerk,  agent,  employee  or 
servant  of  any  corporation,  joint-stock  association  or 
other  association  ...  or  any  officer  of  this  state 
or  any  county,  township,  city,  board  of  education  or 
school  district  or  road  district  therein,  or  any  receiver 
appointed  by  any  court  or  judge  in  this  state,  who  shall 
embezzle  or  convert  to  his  own  use  .  .  .  any 
money  .  .  .  belonging  to  any  such  person,  copart- 
nership, association,  corporation,  joint-stock  associa- 
tion, estate,  minor,  habitual  drunkard,  person  of  un- 
sound mind,  estate,  county,  city,  board  of  education, 
township  or  school  district,  or  road  district,  or  the 
beneficiary  of  such  trust  fund,  or  being  a  part  of  the 
funds,  assets  or  property  of  such  receivership,  which 
shall  have  come  into  his  possession  or  under  his  care 
by  virtue  of  such  employment,  office  or  trust,  shall 
upon  conviction  thereof  be  punished  in  the  manner  pre- 
scribed by  law  for  stealing  property  of  the  kind  or 
value  of  the  articles  so  embezzled."  (Laws  1899,  ch. 
139,  §  1;  Gen.  Stat.  1909,  §  2578.) 

The  defendant  was  charged  with  embezzling  funds 
belonging  to  the  state  that  came  into  his  possession  by 
virtue  of  his  being  an  officer  of  the  state.  His  conten- 
tion is  that  the  statute  does  not  cover  such  an  offense 
by  a  state  officer,  because  in  enumerating  the  owners 
whose  property  is  subject  to  embezzlement  as  there  de- 
fined it  fails  to  mention  the  state.    The  word  "estate" 
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italicized  in  the  foregoing  excerpt  from  the  statute  is 
manifestly  intended  for  "state,"  and  must  be  so  con- 
strued. 

"Where  it  is  manifest  upon  the  face  of  an  act  that 
an  error  has  been  made  in  the  use  of  words,  the  court 
may  correct  the  error  and  read  the  statute  as  corrected, 
in  order  to  give  effect  to  the  obvious  intention  of  the 
legislature."    (26  A.  &  E.  Encycl.  of  L.  655.) 

The  intention  of  the  legislature  is  so  obvious  as  to 
make  extended  discussion  unnecessary,  but  among 
other  grounds  for  being  certain  that  "estate"  is  a 
clerical  error  for  "state"  may  be  mentioned  these: 
The  word  "estate"  in  this  connection  appears  for  the 
first  time  in  the  statute  as  amended  in  1899,  in  a  list 
of  owners  which  was  otherwise  unchanged,  except  by 
making  additions  thereto.  The  evident  purpose  of  the 
amendment  was  to  increase,  not  to  diminish,  the  ca* 
pacities  in  which  embezzlement  could  be  committed. 
There  was  no  intention  of  exempting  state  officers  from 
its  operation,  or  they  would  not  have  been  expressly 
named  as  subject  to  the  provisions.  That  being  clear, 
if  all  reference  to  the  state  as  the  owner  of  embezzled 
property  had  been  omitted,  the  omission  could  be 
treated  as  inadvertent,  and  remedied  by  interpretation. 
(Abemathy  v.  Mitchell,  113  Ga.  127.)  The  word  oc- 
curs in  what  is  substantially  a  second  enumeration  in 
the  same  section  of  the  persons  whose  property  is  to 
be  protected  by  it.  An  omission  in  the  second  enumer- 
ation can  be  supplied  by  reference  to  the  first.  {Lan- 
drum  V.  FUmnigan,  60  Kan.  436.)  The  immediate  con- 
text— ^the  word  being  grouped  with  "county,  city,"  etc. 
— shows  that  "state"  and  not  "estate"  was  intended. 

The  word  "estate"  had  already  been  used  in  the  same 
enumeration  in  its  natural  place,  in  association  with 
minors  and  persons  of  unsound  mind,  and  there  could 
not  have  been  an  intention  to  repeat  it,  such  repetition, 
unless  aided  by  interpretation,  being  without  meaning. 

The  judgment  is  reversed,  with  directions  to  deny 
the  motion  to  quash. 
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MEMORANDUM  DECISIONS, 


The  State  op  Kansas,  Appellee,  v.  C.  C.  Scott, 
Appellant. 

No.  16.727. 

Appeal  from  Cowley  district  court;  CarecHjL  L. 
SWARTS,  judge.  Opinion  filed  March  12,  1910.  Af- 
firmed. 

C.  T.  Atkinson,  for  the  appellant. 

Fred  S.  Jackson,  attorney-general,  Ed  J.  Fleming, 
county  attorney,  and  C.  S.  Beekman,  assistant  county 
attorney,  for  the  appellee. 

Per  Curiam:  There  were  two  defendants  and  the  verdict  was 
guilty  as  to  both.  The  court  set  aside  the  verdict  as  to  one  of 
the  defendants  and  the  errors  which  could  only  have  affected 
him  need  not  be  considered.  There  is  nothing  substantial  in 
either  of  the  contentions  of  the  appellant.  The  appellant  made 
no  request  for  any  instructions  and  the  instructions  given  cor- 
rectly stated  the  law.  Two  witnesses  swore  that  the  appellant 
sold  them  whisky  at  different  times  and  that  they  paid  him  for 
it.  The  jury  who  heard  the  testimony  and  saw  the  witnesses 
believed  them.  The  trial  court,  with  the  same  opportunity  of 
passing  upon  their  credibility,  approved  the  verdict.  No  reaacm 
is  suggested  why  we  should  disbelieve  the  witnesses. 

The  judgment  is  affirmed. 


L.  B.  Maynard,  Appellant,  v.  J.  T.  Walthall  et  oL, 
Appellees. 

No.  16,266. 

Appeal  from  Miami  district  court;  Winfield  H. 
Sheldon,  judge.  Opinion  filed  April  9,  1910.  Re- 
versed. 

Frank  M.  Sheridan,  for  the  appellant. 

E.  J.  Sheldon,  and  S.  J.  Shively,  for  the  appellees. 
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Per  Curwn:  The  facts  in  this  case  and  the  points  for  deci- 
8i(m  are  substantially  similar  to  those  in  Remington  v.  Walthall, 
ante,  p.  234,  and  following  the  ruling  in  that  case  the  judgment 
in  this  case  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


The  ^tna  Building  and  Loan  Association,  Appel- 
Umt,  V.  Mary  J.  Hobson,  as  Administratrix,  etc., 
et  (d.,  Appellees. 

No.  16.457. 

Appeal  from  Kingman  district  court;  Preston  B. 
GiLLETT,  judge.  Opinion  filed  April  9,  1910.  Af- 
firmed. 

/.  H.  Connaughton,  and  A.  B.  Qtdnton,  for  the  appel- 
lant. 

S.  D.  LaFuze,  and  George  L.  Hay,  for  the  appellees. 

Per  Curiam:  The  action  was  properly  instituted  in  the  dis- 
trict court,  because  the  title  to  land  was  in  controversy,  a  sub- 
ject which  falls  outside  the  scope  of  probate  jurisdiction;  but 
the  petition  was  jdemurrable  because  the  deed  pleaded  shows  title 
was  taken  by  Ira  E.  Hobson  as  trustee  for  Pauline  and  Helen 
Hobson.  {Loan  Co.  v.  Essex,  M  Kan.  100,  and  cases  cited  in  the 
opinion.)  There  is  no  difficulty  in  harmonizing  the  various  parts 
of  the  deed. 

The  judgment  is  affirmed. 


The  Board  of  County  Commissioners  of  the 
County  op  Rawlins,  Appellee,  v.  F.  H.  Smith 
et  al..  Appellants. 

No.  16,48e. 

Appeal  from  Rawlins  district  court;  William  H. 
Pratt,  judge.    Opinion  filed  April  9,  1910.    Reversed. 

/.  L.  Travers,  and  H.  McCaslin,  for  the  appellalnts. 
/.  P.  Noble,  for  the  appellee. 

Per  Curiam:  The  journal  entry  of  the  judgment  sought  to 
he  opened  shows  the  applicants  were  parties  to  the  suit,  were 
serred  by  publication,  and  that  property  claimed  by  them  was 
affected.     The  evidence  in  opposition  to  the  application  diows 
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the  case  was  dismissed  as  to  other  lots,  and  shows  conveyance  of 
other  lots,  but  does  not  contradict  the  journal  entry.  Therefore 
the  action  of  the  district  court  was  against  the  evidence.  Be- 
sides this,  the  applicants  should  have  been  allowed  to  introduce 
their  additional  evidence.  The  cause  had  not  been  so  irrevo- 
cably sealed  that  the  immediate  offer  of  more  proof,  and  quite 
conclusive  proof,  of  just  what  the  court  desired  to  know,  was 
bad. 

The  judgmait  is  reversed. 


Jonas  Alstrum  et  ux.,  Appellants,  v.  The  Chicago, 
Rock  Island  and  Pacific  Railway  Company,  Ap- 
peUee. 

No.  16.602. 

Appeal  from  Clay  district  court;  Sam  Kimble,  judge. 
Opinion  filed  April  9,  1910.    Affirmed. 

C.  Vincent  Jones,  and  W.  B.  Leslie,  for  the  appellants. 
Af.  A.  Low,  and  Paid  E.  Walker,  for  the  appellee. 

Per  Curiam:  There  is  no  evidence  that  the  deceased  was  on 
the  track  in  a  helpless  condition.  It  is  mere  speculation  and  con- 
jecture that  he  fdl  in  a  fit  on  the  track.  There  is  no  evidence 
that  he  was  on  the  track  long  enough  for  the  engineer  to  stop 
the  train  before  reaching  him.  Consequently  the  cause  of  action 
stated  in  the  petition  was  not  proved,  and  the  demurrer  to  the 
evidence  was  rightfully  sustained. 

The  judgment  is  affirmed. 


The  State  op  Kansas,  Appellee,  v.  S.  B.  S.  Wilson, 
Appellant. 

No.  16,762. 

App^l  from  Johnson  district  court;  Jabez  O.  Ran- 
kin, judge.    Opinion  filed  April  9, 1910.    Affirmed. 

S.  J.  Shively,  for  the  appellant. 

Fred  S.  Jackson,  attorney-general,  and  XJ.  B.  Little, 
county  attorney,  for  the  appellee ;  C.  W.  Gorsitch,  and 
H.  L.  Burgess,  of  counsel. 

Per  Curiam:  This  case  might  properly  be  dismissed  for  the 
reason  that  the  alleged  transcript  of  the  record  is  not  so  certified 
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as  to  show  that  it  is  a  true  copy  of  the  record.    Assuming,  how- 
ever, that  it  is  a  true  transcript,  we  have  examined  it  as  to  all 
the  errors  assigned,  and  do  not  find  any  substantial  or  preju- 
dicial error  in  the  proceedings  of  the  court. 
The  judgment  is  therefore  affirmed. 


M.  G.  Hopper,  Appellant,  v.  Wilmer  M.  Learned, 
Appellee. 

No.  16,020. 

Appeal  from  Stafford  district  court;  Jermain  W- 
Brinckbrhopf,  judge.  Opinion  filed  May  7,  1910. 
Affirmed. 

Ray  H.  Beais,  for  the  appellant. 
Robert  Garvin,  for  the  appellee. 

Per  Curiam:  The  appellant  asks  to  have  the  judgment  re- 
versed upon  the  sole  ground  that  the  verdict  was  against  the 
weight  of  the  evidence.  The  action  grew  out  of  a  horse  trade, 
and  the  evidence  was  conflicting.  The  verdict  is  supported  by 
competent  and  substantial  testimony,  and  was  approved  by  the 
trial  court,  and  the  judgment  is  therefore  affirmed. 


Susie  A.  Starr,  Appellant,  v.  A.  W.  Maupin  et  al., 
Appellees. 

No.  16,628. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.    Opinion  filed  May  7, 1910.    Aflirmed. 

/.  S.  Ensminger,  and  /.  R.  McNary,  for  the  appellant. 
D.  H.  Branaman,  for  the  appellees. 

Per  Curiam:  Giving  to  the  evidence  the  strongest  interpreta- 
tion of  which  it  is  susceptible  in  the  plaintiff's  favor,  it  is  legally 
insufficent  to  establish  want  of  legal  capacity.  This  being  true 
the  action  was  barred  by  the  statute  of  limitations.  Likewise 
the  charges  of  fraud  and  undue  influence  were  not  proved.  Part 
of  the  rejected  evidence  was  improper  and  the  remainder  was 
sufficiently  covered  by  other  questions  and  answers. 

The  judgment  is  affirmed. 
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James  Wall,  Appellee,  v.  C.  H.  Gulp,  Appellant. 

Na  16308. 

Appeal  from  Shawnee  district  court;  Alston  W. 
Dana,  judge.  Opinion  filed  May  7,  1910.  Motion  for 
restraining  order  denied. 

A.  B.  Quinton,  for  the  appellant. 
Z.  T.  Hazen,  for  the  appellee. 

Per  Curiam:  The  application  for  a  restraining  order  was  not 
made  until  the  second  case  had  been  tried  in  the  city  court  and 
before  it  had  reached  the  district  court.  It  may  be  assumed 
that  the  district  court  will  refuse  to  proceed  with  the  trial  of 
the  second  case  until  the  first  case  involving  the  same  question  is 
determined  in  the  supreme  court.  Until  it  appears  the  district 
court  is  ignoring  the  appeal  and  is  proceeding  to  a  trial  of  the 
second 'case  a  restraining  order  should  not  be  granted. 


David  S.  Henbks  et  al,  AppeUeea,  v.  J.  G.  Young 
et  ux.y  Appellants. 

No.  16.890. 

Appeal  from  Jackson  district  court;  Marshall 
Gephart,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

S.  M.  Strawn,  and  Charles  Hayden,  for  the  appel- 
lants. 

Af.  A.  Bender,  and  Crane  &  Woodbum  Brothers,  for 
the  appellees. 

Per  Curiam:  Action  on  the  covenants  of  warranty  in  a  deed 
executed  by  J.  G.  and  Sarah  A.  Young  to  David  S.  and  Joseph 
Heneks.  After  the  ccmveyance  it  was  determined  in  a  judicial 
proceeding  that  there  was  an  adverse  outstanding  interest  in  the 
land  in  the  father  of  J.  G.  Young.  In  this  action  the  Heneks 
recovered  what  they  paid  for  the  outstanding  title,  and  the  costs 
and  expenses  incurred  in  maintaining  their  title.  Fifty-eight 
exceptions  to  rulings  on  the  admission  of  testimony  and  on  in- 
structions are  presented,  none  of  which  is  of  much  consequence. 
The  objections  to  the  rulings  on  testimony  are  not  substantial. 
Some  of  them  may  not  have  been  technically  correct,  but  in  view 
of  the  character  of  the  testimony  and  the  form  of  the  objectiona 
it  can  be  said  that  none  of  them  affords  grounds  for  reversal. 


Digitized  by  VjOOQ IC 


Vol.  82.  JANUARY  TERM,  1910.  881 

Memorandum  Decisions. 

It  is  arffued  that  testimony  of  the  amount  paid  to  attorneys 
should  not  have  been  received  because  there  was  no  evidence  of 
the  value  of  their  services,  but  that  was  not  the  ground  of  the 
objection  presented.  Only  a  general  objection  was  made.  The 
character  of  the  litigation  and  the  nature  and  extent  of  the  legal 
services  were  before  the  court,  and  these  afforded  some  basis  for 
determining  the  value  of  the  services,  and  judging  from  these 
the  attorney's  fees  paid  were  very  moderate  and  reasonable. 
(Noftzger  v.  Moffett,  68  Kan.  354.) 

Tlie  instructions  of  the  court  fairly  covered  the  issues  pre- 
sented in  the  case,  and  no  material  error  is  found  in  either  the 
giving  or  refusing  of  instructions. 

The  judgment  is  affirmed. 


Clyde  L.  Day  et  al,  Appellants,  v.  The  Kansas  City 
Pipe  Line  Company,  Appellee. 

No.  16.4S0. 

Appeal  from  Wilson  district  court;  Jakes  W.  Fin- 
ley,  judge.    Opinion  filed  June  11,  1910.    Reversed. 

H.  P.  Farrelly,  and  T.  R.  Evans,  for  the  appellants. 
John  J.  Jones,  and  Eugene  Mackey,  for  the  appellee. 

Per  Curiam:  This  is  an  action  to  cancel  an  oil-and-gas  lease. 
It  is  claimed  that  the  action  can  sot  be  maintained  for  the  reason 
that  the  plaintiff  has  an  adequate  remedy  at  law.  The  facts  are 
sufficiently  similar  to  the  Howerton  case  to  make  it  controlling 
here.  This  case  is  therefore  reversed  upon  the  authority  of 
Howerton  v.  Gas  Co.,  decided  upon  rehearing,  ante,  p.  367. 


The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, Appellant,  v.  John  Spaeth,  as  County  Treas- 
urer, etc.,  et  al..  Appellees. 

No.  16,M0. 

Appeal  from  Wyandotte  district  court;  EIdward  L. 
Fischer,  judge.  Opinion  filed  June  11,  1910.  Af- 
firmed. 

William  R.  Smith,  C.  Angevine,  and  Alfred  A.  Scott, 
for  the  appellant. 

Richard  Higgins,  city  counsellor,  William  Wiriship, 
city  attorney,  and  T.  A.  Pollock,  for  the  appellees. 
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Fer  Curiam:  This  is  an  action  to  enjoin  a  special  assessment 
for  the  construction  of  a  sewer  in  the  city  of  Argentine.  The 
action  is  barred  by  the  limitation  imposed  by  section  180  of  chap- 
ter 122  of  the  Laws  of  1903  (Gen.  Stat  1909,  §  994) ,  and  is  ruled 
by  the  decision  of  this  court  in  Kansas  City  v.  McOrew,  78  Kan. 
835.     (See,  also,  Railroad  Co.  v.  KanBos  City,  73  Kan.  571.) 

The  judgment  of  the  district  court  is  affirmed. 


C.  G-  Wheeland  et  al.,  Appellees,  v.  The  Fredonia 
Gas  Company,  Appellant 

No.  16,690. 

Appeal  from  Wilson  district  court;  James  W.  Fin- 
ley,  judge.  Opinion  filed  June  11,  1910.  Afiftrmed  in 
part;  reversed  in  part. 

/.  T.  Cooper,  and  John  J.  Jones,  for  the  appellant; 
Jones  &  Reid,  of  counsel. 

P.  C.  Young,  for  the  appellees. 

Per  Curiam:  In  this  case  strong  reasons  against  instant  for- 
feiture appear.  A  fair  measure  of  damages  was  proved,  and 
indeed  was  practically  conceded  on  the  argument.  So  far  as  the 
judgment  rdates  to  the  forty  acres  confirmed  to  the  lessee,  it  is 
affirmed.  So  far  as  it  relates  to  the  ronainder  of  the  tract  the 
judgment  is  reversed,  on  the  authority  of  Hau}ert(>n  v.  Gas  Co., 
ante,  p.  367. 


The  State  op  Kansas,  Appellee,  v.  Edward  Voght, 
Appellant 

No.  16,882. 

Appeal  from  Sedgwick  district  court;  Thomas  C. 
Wilson,  judge.    Opinion  filed  June  11, 1910.   AflSrmed. 

John  W.  Adams,  George  W.  Adams,  and  Harry  T. 
Dedrick,  for  the  appellant. 

Fred  S.  Jackson,  attorney-general,  W.  A.  Ayres, 
county  attorney,  and  George  McGUl,  assistant  county 
attorney,  for  the  appellee. 

Per  Curiam:  The  court  has  read  the  abstract  and  brief  of 
the  appellant  and  fhids  no  assignment  of  error  which  requires 
the  publication  of  a  formal  opinion  respecting  it.     Page  after 
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page  of  the  brief  is  given  to  the  discussion  of  alleged  errors  in 
the  refusal  to  permit  questions  to  be  answered,  when  the  matter 
sought  to  be  elicited  was  subsequently  divulged  in  full.  Other 
subjects  much  pressed  had  no  relevancy  to  the  case  on  trial. 
Collateral  facts  were  investigated  as  far  as  the  rights  of  the 
defendant  required  and  the  ktw  permitted.  Cross-examination 
was  not  unduly  restricted,  and  the  discretion  to  permit  leading 
questions  was  not  abused.  The  expert  testimony  was  unexcep- 
tionable in  every  respect.  The  instructions  given  covered  the 
case  sufficiently  by  correct  statements  of  the  law.  A  completed 
offaise  was  proved.  The  defendant  had  a  fair  trial,  and  the 
verdict  is  the  natural  and  necessary  result  of  that  kind  of  an 
investigation  of  the  facts. 
The  judgment  is  affirmed. 


The  State  op  Kansas,  Appellant,  v.  John  W.  Rad- 
ford, Appellee. 

No.  17406. 

The  State  of  Kansas,  Appellant,  v.  John  W.  Rad- 
ford, Appellee. 

No.  17,107. 

Appeal  from  Wyandotte  court  of  common  pleas; 
Hugh  J.  Smith,  judge.  Opinion  filed  June  17,  1910. 
Reversed. 

Fred  S.  Jackson,  attorney-general,  John  Marshall, 
assistant  attorney-general,  Charles  D.  Shukers,  special 
assistant  attorney-general,  and  Joseph  Taggart,  county 
attorney,  for  the  appellant. 

John  A.  Hale,  and  Richard  J.  Higgms,  for  the  ap- 
pellee. 

Per  Curiam:  These  cases  involve  the  same  qaestions  as  The 
State  V.  Radford,  ante,  p.  853,  and  are  reversed  for  the  same 
reasons. 
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A. 

ABANDONMENT— See  Contracts. 

ABATEMENT — See  Actions  and  Remedies. 

ABBREVIATIONS — See  Office  and  Officers,  2;  Schools  and 
School  Land,  14. 

ABSTRACT    OP    THE    RECORD —  See    Practice,    Supreme 
Court. 

ABSTRACT  OF  TITLE— See  Sales. 

ABUSE  OF  DISCRETION— See  Discretionary  Matters. 

ABUTTING  OWNERS— See  Cities  and  City  Officers,  14. 

ACCIDENT — See  Personal  Injuries;  Railroads,  16. 

ACCORD  AND  SATISFACTION: 

Appearance  by  attorney. — See  Bonds,  8. 

Extinffuishment    of    debt    of    principal. —  See    Surbtyship    and 
Guaranty,  6. 

1.  Authority  of  party  accepting  tender. — The  accept- 
ance of  a  tender  in  satisfaction  of  a  claim  did  not 
operate  as  an  accord  and  satisfaction  nor  preclude 
plaintiff  from  recovering  the  entire  debt,  the  accept- 
ance being  made  by  one  without  authority  to  make 
the  settlement  and  whose  act  was  not  ratifiwi.  Mo- 
theney  v.  El  Dorado 720,  723 

2.  Requisites. — To  constitute  an  accord  and  satisfaction, 
the  agreement  that  a  smaller  sum  shall  be  accepted  in 
discharge  of  a  larger  one  originally  claimed  must 
have  been  entered  into  by  the  parties  understandingly 
and  with  unity  of  purpose.    Id, 720,  722 

ACCOUNTS  AND  ACCOUNTING: 

See   Bonds.    14,    16;   Criminal   Law,    7;   Evidsncb,    67;   Mort- 
gages. 2. 

1.  Causes  of  action — pleading. — In  an  action  for  de- 
fendant's failure  to  account  and  pay  over  to  his  suc- 
cessor the  money  in  his  hands  as  treasurer,  the  peti- 
tion stated  a  single  cause  of  action.    Newton  v.  Toevs,     18 

2.  Guardians. — A  settlement  of  a  deceased  guardian's 
accounts  in  the  probate  court  held  not  a  condition 
precedent  to  an  action  for  conversion  in  the  dis- 
trict court  against  the  surety  on  his  bond  and  his 
administrator.    Mitchell  v.  Kelly 1 

8.  Limitation  of  actions. — In  an  action  for  an  account- 
ing defendant  by  a  stipulation  waived  the  statute  of 
limitations.     Newton  v,  Toevs 20 

(865) 
55—82  KAN. 
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4.  Referee. — Where  defendant  demanded  a  juiy  trial  it 
was  said  the  case  involved  the  examination  of  long  ac- 
counts and  was  a  proper  one  for  refer^ice.    Id 18 

ACCUSATION— See  Contempt. 

ACKNOWLEDGMENT— See  Office  and  Officers. 

ACTIONS  AND  REMEDIES: 

See  Accounts  and  Accounting;  Attachment;  Bonds;  Con- 
tempt; Contracts;  Conversion;  Criminal  Law;  Damages; 
Disbarment  Proceedings;  Divorce  and  Alimony;  Earner- 
hent;  False  Imprisonment;  Fraud;  Guardian  and  Wajcd  ; 
Injunction;  Mandamus;  Money  Paid;  Mortqaobs;  Per- 
sonal Injuries;  Quieting  Title;  Quo  Warranto;  Rbplbvin  ; 
Specific  Performance;  Suretyship  and  Guaranty;  Tradb- 
MARKS ;  Trespass  and  Trespassers  ;  Trusts  and  Trustees. 

Cancellation  of  instruments. — See  Contracts,  84,  86,  70;  Dbds. 

Condemnation  proceedinsrs. — See  Highways.  1. 

DeBtruction  of  shade  trees  growing  in  public  streets. — See  CrmB 
and  City  Officers,  14, 

Foreclosure. — See  Mechanic's  Lien  ;  Mortgages. 

Injury  by  a  mob. — See  Cities  and  City  Ofhcers. 

Injury  by  trespassing:  animals. — See  Trespass  and  Trespassers. 

Misfeasances  of  officers  acting  in  a  sovemmental  capacity. — See 
Cities  and  City  Officers,  12,  18. 

Neglect  or  refusal  to  perform  official  duty. — See  Office  and 
Officers. 

Quantum  meruit. — See  Contracts,  88,  89. 

Recovery  of  dividend   paid   out  of  invested   capitaL — See  Cobpo- 

RATIONS,   2. 

Recovery  of  real  property  sold  on  execution. — See  Limitation  or 

Actions. 
Reformation  of  instruments. — See  Contracts;  Taxation.  42. 
Rents  and  royalties. — See  Mines  and  Minerals. 
Vacation  of  judgment. — See  Judgments. 

See  Costs;  Judgments;  Jurisdiction;  Limitation  of  Actions: 

New  Trial;  Parties;  Venue. 
Actual  notice  of  pending  action. — See  Judgments.  9.  22,  24. 
Expenses. — See  Damages.  31. 
Jury  trial. — See  Jury  and  Jurors.  2-4. 
Loss  of  time.— See  Damages.  81. 
Notice  of  injury  and  claim  for  damages. — See  Railboa06.  26-80. 

1.  Abatement  and  revivor. — The  fact  that  a  minor  be- 
came of  age  after  judgment  in  an  action  broa^t  by 
his  guardian  did  not  abate  the  appeal  by  the  guara- 
ian.     Mitchell  v.  Kelly 1,       4 

2.  Accrual  of  action. —  (See,  also,  Contracts,  1,  8-10; 
Costs,  6;  Railroads,  26-30;  Limitation  of  Ac- 
tions, 2-7.)  Where,  before  a  will  was  probated,  a 
devisee  sued  to  cancel  a  deed  executed  by  die  testator, 
but  after  probate  filed  an  amended  and  supplemental 
petition,  on  which  the  cause  was  tried,  an  objection 
that  the  action  was  prematurely  brought  became  im- 
material.    Hospital  Co.  V.  Pktlippi 64,    68 

3.  Action  ex  contractu  or  ex  delicto. — Plaintiff  was  en- 
titled to  foreclose  a  chattel  mortgage  or  waive  the 
conversion  and  sue  on  the  implied  contract  to  pay  the 
value  of  the  property  sold.    Stewart  v.  Falkenberg, .  580 

4.  Adequacy  of  remedy. — See  Contracts,  34>36;  In- 
junction, 1 ;  Quo  Warranto,  3. 

5.  Condition  precedent  to  action. —  (See,  also,  Deeds, 
4.)  A  settlement  of  a  deceased  guardian's  accounts 
in  the  probate  court  held  not  a  condition  precedent  to 
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an  action  for  conversion  in  the  district  court  against 
the  surety  on  his  bond  and  his  administrator. 
Mitchell  V.  Kelly 1 

6.  A  demand  was  not  a  condition  precedent  to 

a  replevin  action  by  a  chattel  mortgagee  against  a 
custodian  who  claimed  no  interest  in  the  property. 
Lemaster  v.  Fisher 282 

7.  The   failure    to   surrender  notes    given    for 

money  obtained  by  fraudulent  representations  was 
not  a  prerequisite  to  an  action  for  damages  for  such 
representations.     Bank  v.  Hart 398,  402 

8.  Where  an  insurance  contract  provided  for  the 

appointment  of  appraisers  in  case  of  disagreement  as 
to  the  amount  of  the  loss,  and  that  appraisement 
must  precede  an  action  on  the  policy,  the  insured 
could  sue  on  the  policy,  after  disagreement  by  the  ap- 
praisers, without  offering  to  appoint  other  ap- 
praisers.    Jerrils  v.  Insurance  Co 320 

8a.  An  objection  to  the  opening  of  a  judgment 

because  plaintiff  did  not  show  that  he  had  a  valid 
cause  of  action  not  sustained.    Cooper  v,  Rhea Ill 

9.  Consolidation  of  actions. — Refusal  to  permit  the 
consolidation  of  the  action  with  another  action,  in 
which  a  third  party  was  interpleaded,  was  not  an 
abuse  of  discretion.    McCullough  v.  Hayde 734 

10.  Dismissal. — (See,  also.  No.  1.)  Where  omissions  in 
the  abstract  of  the  record  were  cured  by  the  counter 
abstract  a  motion  to  dismiss  was  denied,  but  the 
costs  of  the  counter  abstract  were  taxed  to  appellant. 
Butler  V,  Butler 132 

11.  A  motion  to  dismiss  the  appeal  because  the 

appellant  did  not  make  his  codefendant  a  party  was 
denied.     Marks  r .  Chumos 563 

12.  Election  of  remedies  or  defenses. —  (See,  also,  Nos. 
17,  18,  31.)  In  an  action  to  recover  purchase  money 
the  defendant,  who  with  his  wife  executed  a  deed  and 
asked  specific  performance,  was  estopped  to  claim  the 
contract  was  void  because  the  land  was  a  homestead 
and  the  wife  did  not  join  in  the  contract.    McNutt 

V.  Nellans 424,  428 

13.  One  who  objected  to  the  establishment,  of  a 

40-foot  road,  but  claimed  damages,  was  not  thereby 
estopped  to  assert  that  the  road  was  not  legally  es- 
tablished.   Bowland  V,  McDonald 84,    89 

14.  Where  after  land  was  leased  for  crop  rent 

and  the  tenant  paid  $100  for  the  hay  crop  the  land- 
lord conveyed,  warranting  against  encumbrances,  the 
grantee  was  entitled  to  recover  but  $100  for  breach 
of  warranty,  having  ratified  the  lease  by  accepting 
the  landlord's  share  of  the  other  crops.  Chcbse  v. 
Barnes    28 

15.  Fictitious  suit. — Where  an  officer  refuses  to  perform 
an  act  which  he  believes  the  statute  requires,  because 
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of  a  doubt  and  because  he  wishes  an  early  decision 
by  a  court,  a  proceeding  by  the  state  to  compel  such 
action  is  not  fictitious.    The  State  v.  Dolley 533,  537 

16.  Joinder  of  causes  of  action. — In  an  action  to  reform 
a  chattel  mortgage  and  enforce  it  there  was  no  mis- 
joinder of  causes  of  action.  Stewart  v.  Falken- 
berg   576,  579 

17.  In  an  action  for  fraudulent  misrepresenta- 
tion the  petition  stated  a  single  cause  of  action.    Bank 

V.  Hart 398,  400 

18.  A  petition  asking  that  a  deed  be  canceled  be- 
cause of  the  mental  incapacity  of  the  grantor  and 
the  undue  influence  exercised  upon  him  stated  only  a 
single  cause  of  action.    Hospital  Co,  v,  Pkilippi, .  .65,     71 

19.  Joint  or  separate  causes  of  action. — (See,  also, 
Nos.  33,  34.)  A  landlord  who  is  to  receive  crop  rent 
may  maintain  an  action  for  injury  to  the  growing 
crop  without  joining  the  tenant,  but  can  only  recover 
to    the    extent    of    his    share.     Sayera    v.    Railway 

Co 123,  124 

20. A  purchaser  and  seller  of  machinery  were 

engaged  in  a  joint  undertaking  in  installing  it,  and 
were  jointly  and  severally  liable  to  an  employee 
negligently  mjured.    Fliege  v.  Railway  Co 147,  149 

21.  Where  several  stockholders  of  a  corporation 

unite  in  fraudulently  procuring  a  dividend  to  be  paid 
partly  out  of  invested  capital  they  are  liable  jointly 
to  the  extent  of  the  total  excess  received  by  all. 
Mercantile  Co,  v,  Stiefel 7,     14 

22.  Laches. — Laches  is  ordinarily  no  defense  in  an  action 
to  quiet  title  or  remove  a  cloud  where  the  plaintiff  is 

in  possession.    Harris  v,  Defenbaugh 765,  769 

23.  Where,  by  reason  of  long  lapse  of  time,  there 

is  a  possible  loss  of  testimony  or  increased  difficulty 
of  defense,  the  doctrine  may  be  applied  in  the  discre- 
tion of  the  court;  but  laches  does  not  consist  in  mere 
lapse  of  time.     Id 766,  770 

24.  The  doctrine  of  laches  is  never  invoked  in  aid 

of  a  party  where  the  equities  are  not  in  his  favor. 

Id,    766,  771 

25.  There  are  no  equities  in  favor  of  a  tax-deed 

holder  as  against  the  owner  of  land.  The  rights  of  a 
tax-title  holder  are  purely  statutory.    Id 766,  771 

26.  Laches  can  not  be  imputed  to  the  owner  of 

land  for  failure  to  begin  an  action  to  annul  a  tax 
deed,  where  the  tax-title  holder  is  not  in  adverse 
possession.     Id 766,  771 

27.  Where   the  legal   owner   sues   to  quiet  title 

against  the  holder  of  a  defective  tax  deed  less  Uian 
five  years  old  laches  is  not  a  defense  because  plaintiff 
failed  to  pay  taxes  or  to  record  his  title  papers  or 
take  possession  until  defendant  acquired  his  rights. 

Id,    766,  778 
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ACTIONS  AND  REMEDIES— Continued: 

28.  Retention  of  possession  for  a  reasonable  time 

in  reliance  on  a  vendor's  promise  to  perfect  title  is 
not  such  proof  of  laches  as  will  necessarily  defeat  a 
rescission  of  the  contract.    Read  v,  Loftus 485,  492 

29.  Lis  peadeas, — One  who  leased  land  from  the  party  to 
whom  it  was  awarded  by  the  trial  court  was  bound 
by  the  result  of  the  appeal,  although  no  supersedeas 
bond  was  given.    Kremer  v.  Schutz 175,  177 

30.  Where  land  was  awarded  to  a  husband  in  a 

divorce  suit,  a  lessee  from  the  husband  was  bound  to 
know  that  an  appeal  had  been  taken,  and  his  lease- 
hold was  taken  at  the  risk  of  a  reversal  of  the  judg- 
ment.    Id 175,  176 

81.  Mistake  as  to  remedy. — A  lessor  held  entitled  to  re- 
cover rent  that  accrued  while  an  action  by  him  to 
cancel  the  lease  was  pending.    Myers  v,  Shertzer 275 

82.  Mistake  of  law. — One  who,  under  a  mistake  of  law, 
accepted  stock  of  no  value  in  part  payment  for  his 
land  had  no  recourse  against  the  purchaser.  Ceme- 
tery Association  v,  Hanslip 27 

88.  Multiplicity  of  actions.— (See,  also,  Nos.  19-21.) 
An  opportunity  to  test  in  a  single  suit  the  reason- 
ableness of  legislative  rates  is  not  essential  to  the 
protection  of  a  carrier  claiming  that  such  rates  are 
unreasonable.    Tucker  v.  Railway  Co 222,  226 

34.  A  penalty  is  incurred  by  a  carrier  for  each 

day  of  neglect  after  the  prescribed  time  for  furnish- 
ing cars  demanded,  and  each  penalty  is  a  distinct  lia- 
bility.   Milling  Co.  v.  Railway  Co 256,  261 

ADEQUATE  REMEDY  AT  LAW— See  Contracts,  34-86; 
Injunction,  1. 

ADJOINING  OWNERS— See  Fences. 

ADJUDICATIONS— See  Judgments. 

ADMINISTRATORS — See    Executors    and    Administra- 
tors. 

ADMISSIONS — See  Evidence;  Pleadings. 

ADVERSE  POSSESSION— See  Actions  and  Remedies,  26. 

ADVERTISEMENT  FOR  BIDS— See  Counties,  16,  18. 

AFFIDAVIT: 

Soe  Bonds,  2 ;  Practice.  Suprbmb  Court,  12 ;  Procbss.  6-9. 

1.  Authentication — Jurat. — The  omission  of  a  jurat 
from  an  affidavit  made  the  basis  of  judicial  action  was 
a  mere  irregularity,  and  the  proceeding  was  not  sub- 
ject to  collateral  attack.    James  v,  Logan 285,  289 

2.  Evidence  held  sufficient  to  show  that  a  written 

declaration  used  as  an  attachment  affidavit  was  made 
under  oath,  although  no  jurat  appears.    Id 285,  289 

3.  -; The  statutory  certificate  for  the  authentica- 
tion of  depositions  can  not  be  used  on  the  ordinary 
affidavit,  and  the  code  prescribes  no  form  of  jurat  to 

be  appended  to  affidavits.    Id 285,  287 
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AFFIDAVIT— Continued  : 

4.  A  written  declaration  under  oath  is  an  affi- 
davit although  no  jurat  is  attached.    Id 285,  287 

5.  The  jurat  is  evidence  that  an  oath  was  admin- 
istered, and  in  the  absence  of  a  jurat  the  fact  may 

be  proved  by  evidence  aliunde.    Id. 285,  288 

AFTER-ACQUIRED  PROPERTY— See  Mechanic's  Lien. 

AGE — See   Actions   and    RsBfEDiEs,    1;    Insurance,   22; 
Process,  9. 

AGENCY: 

1.  Admissions  by  agent. — Testimony  that  after  an 
accident  defendant's  foreman  said  it  was  his  fault 
and  he  had  neglected  his  duty  was  hearsay.    PUgritn 

V.  Verdigris 114,  117 

2.  Authority. — Where  a  husband  is  ordered  to  join 
with  his  wife  in  executing  a  conveyance  of  her  land 
upon  her  request  he  is  not  compelled  to  act  until  re- 
quested to  do  so  by  her  or  by  some  person  authorized 

by  her  to  make  such  request.    Butler  v.  Butler 130 

3.  Conditions  of  a  contract  forbidding  a  shipper 

of  stock  to  board  a  moving  train  were  waived  by  de- 
fendant's conductor;  the  shipper  was  not  a  mere  li- 
censee, and  the  carrier  was  liable  for  damages  sus- 
tained by  him.    Leslie  v.  Railway  Co 152,  157 

4.  Because  an  original  contract  required  ap- 
proval by  the  principal  on  account  of  the  agenlfs  lim- 
ited authority  was  no  reason  the  renewal  contract 
should  be  approved,  the  agent  having  been  clothed 
with  authority  to  make  contracts.  Brown  v.  Insur- 
ance  Co 442 

5.  Where  a  lodge  officer  to  whom  insurance  as- 
sessments are  payable  pays  an  assessment  for  a  mem- 
ber, the  officer's  successor  has  no  power  to  divert 
money  paid  by  the  member  on  a  subsequent  assess- 
ment to  reimburse  his  predecessor.  Mosiman  v.  Bene- 
fit Association 670,  672 

6.  A  city  that    appointed  a  superintendent    to 

supervise  the  building  of  a  bridge,  having  accepted 
the  work  done  under  his  supervision,  could  not  deny 
liability  therefor  because  of  irregularity  in  his  ap- 
pointment.   Matheney  v.  El  Dorado 720,  724 

8.  The  acceptance  of  a  tender  in  satisfaction  of 

a  claim  did  not  operate  as  an  accord  and  satisfaction 
nor  preclude  plaintiff  from  recovering  the  entire  debt, 
the  acceptance  being  made  by  one  without  authority 
to  make  the  settlement  and  whose  act  was  not  rati- 
fied.    Id 720,  728 

9.  The  act  of  a  local  officer  in  accepting  past-due 

assessments  without  requiring  a  health  certificate 
was  adopted  by  the  association  when  the  general  sec- 
retary received  the  money  and,  after  the  member's 
death,  notified  the  beneficiary  the  payment  was  un- 
availing, giving  no  reason  except  the  mistaken  one 


Digitized  by  VjOOQ IC 


INDEX.— Vol.  82.  8T1 

AGENCY— Continued  : 

that  the  amount  was  insufficient.  Mosiman  v.  Benefit 
Association 670,  678 

10.  A  husband  was  his  wife's  agent,  and  she  was 

answerable  for  the  fraud  which  he  committed  while 
acting  within  the  scope  of  his  authority.  Mercantile 
Co.  V.  Stiefel 7,    14 

11.  Where  a  shipper  used  a  contract  under  which 

defendant  claimed  the  stock  was  shipped,  in  order  to 
secure  a  return  pass,  he  was  held  to  have  ratified  the 
execution  and  signing  of  the  contract,  regardless  of 
whether  he  authorized  anyone  to  sig^n  it  for  him. 
Watt  V.  Railway  Co 458 

12.  Commissions.— See  Sales. 

13.  Confidential  relations. — The  facts  did  not  make  a 
case  for  the  application  of  the  statutory  provision 
that  a  will  written  by  a  principal  beneficiarv  and  con- 
fidential agent  can  not  be  held  valid  unless  it  be 
affirmatively  shown  that  the  testator  knew  its  con- 
tents and  had  independent  advice.  Sellards  v. 
Kirby 291,  296 

14.  Existence  of  the  relation. — Where  the  determination 
of  a  question  of  fact  necessitates  the  consideration  of 
all  the  evidence,  which  is  conflicting,  it  is  error  to  di- 
rect the  jury's  attention  to  a  small  portion  of  the  evi- 
dence and  instruct  them  to  find  for  plaintiff  if  such 
evidence  establishes  the  fact.    Schick  v,  Warren 90 

15.  Knowledge  of  agent — notice  to  principal. — A  corpo- 
ration in  dealing  with  one  of  its  own  officers,  who 
acts  for  himself  and  not  for  it,  is  not  chargeable  with 
notice  of  facts  known  to  him.    Bank  v,  Northup 643 

16.  Where  the  president  of  a  coiporation  negoti- 
ated a  loan  for  it  from  a  bank,  of  which  he  was  cash- 
ier, and  did  not  conmiunicate  to  other  officers  of  the 
bank  his  knowledge  that  the  corporation's  stock,  nom- 
inally paid  up,  was  issued  at  a  discount,  his  knowl- 
edge was  not  imputable  to  the  bank  and  did  not  defeat 
its  right  to  recover  from  the  corporate  shareholders 
to  the  extent  to  which  they  had  not  paid  the  face 
value  of  their  stock.    Id 639,  648 

17.  A  railway  company  had  sufficient  notice  of  an 

injury  to  an  employee  and  his  claim  for  damages. 
Smith  V,  Railway  Co 248,  255 

18.  Respondeat  superior. — A  city  is  not  liable  in  dam- 
ages for  misfeasances  of  its  officers  acting  in  a  gov- 
ernmental capacity.    Edson  v.  Olathe 4 

19.  The  rule  applied  in  an  action  against  a  city 

for  the  passage  of  an  ordinance  repealing  a  fran- 
chise ordinance.     Id 4 

ALIMONY — See  Divorce  and  Alimony. 

ALTERATION  OF  WRITINGS— See  Negotiable  Instru- 
ments; Wills. 

AMBIGUITY— See  Contracts,  25-28. 
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AMENDMENT — See   Bonds,  1;  Pleadings;  Process,  16, 
17;  Schools  and  School  Land,  5. 

AMOUNT  IN  CONTROVERSY— See  Jurisdiction. 

ANIMALS — See  Trespass  and  Trespassers. 

ANSWER: 

See  Pleadings;  Quieting  Title,  6,  7. 

Accusation  waived. — See  Contempt. 

Amendment. — See  Pleadings. 

Answers  to  special  qaestions. — See  JUBY  and  Jurobs. 

General  denial. — See  Plbadinob. 

APPEAL  AND  ERROR: 

See  Practice.  Supreme  Coubt. 

Condemnation  proceedinars. — See  High  ways,  1. 

Continuance  of  injunction  in  force  by  appeaL — See  iNJUMcnoN. 

Li§  pendens. — See  Landlord  and  Tenant,  4.  6. 

APPEARANCE — See  Bonds;  Jurisdiction. 

APPOINTMENT — Sefe  Office  and  Officers. 

APPRAISEMENT— See  Insurance;  Sales;  Schools  and 
School  Land. 

ARBITRATION  AND  AWARD  — See  Insurance,  2,  3; 
Sales,  17. 

ARREST  ON  VIEW — See  False  Imprisonment,  1. 

ASSESSMENTS— See  Insurance;  Taxation. 

ASSIGNMENT— See  Contracts,  5,  6,  72;  Insurance;  Par- 
ties; Schools  and  School  Land;  Taxation,  13, 65. 

ASSISTANT  ATTORNEY-GENERAL— See  Pleadings,  17. 

ASSUMPTION  OF  RISK— See  Personal  Injuries. 

ATTACHMENT: 

1.  Affidavit. — Evidence  held  sufficient  to  show  that  a 
written  declaration  used  as  an  attachment  affidavit 
was  made  under  oath,  although  no  jurat  appears. 
James  v.  Logan 285,  289 

2.  Measure  of  damages — garnishment  of  money  and 
notes. — The  measure  of  damages  for  the  wrongful  at- 
tachment of  money  and  notes  by  way  of  garnishment 
is  interest  on  the  money  and  notes  during  the  time 
they  were  held  and  the  necessary  expenses  incurred  in 
regaining  possession  of  the  property.    Dody  v.  Bank,  406 

3.  Neither  the  loss  of  prospective  profits  in  the 

general  business  of  the  owner  nor  injury  to  his  credit 
are  elements  of  damage.    Id 406 

4.  Residence. — The  evidence  justified  holding  that  de- 
fendants were  residents  of  the  state  when  an  attach- 
ment was  issued.    Scott  v,  Ameal 208 

ATTESTING  WITNESSES— See  Wills,  26,  28. 

ATTORNEYS: 

Abstract  of  the  record. — See  Practicb.  Supreme  Court. 

Advice. — See  Sales,  18. 

Appearance.— See  Bonds,  8. 

Briefs. — See  Practice,  Supreme  Court,  2. 
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ATTORNEYS— Continued: 

1.  Disbarment. — The  evidence  and  findings  held  to  au- 
thorize and  require  the  revocation  of  the  license  of  the 
accused  to  practice  law  in  this  state.  In  re  Washing- 
Urn  82^ 

2.  Fees. — (See,  also,  Damages,  31;  Limitation  of  Ac- 
tions, 11.)  A  claim  of  error  in  admitting  testimony 
of  the  amount  paid  attorneys  not  sustain^.    Heneks 

V.  Y<mng 860,  861 

8.  Refusal  to  specify  errors  complained  of. — ^Where 
the  court  requests  an  applicant  for  a  new  trial  to  point 
out  specifically  the  errors  complained  of,  and  the  ap- 
plicant declines  or  neglects  to  do  so,  an^  error  in  deny- 
mg  the  motion  will  be  regarded  as  waived.  Riverside 
V.Bailey 429- 

AUDITOR— See  Mandamus. 
AUTHORITY: 

Action  by  resolution  or  by  ordinance. — See  CrriBS  and  City  Om- 

CBRS. 

Affent. — See  Agbncy. 

Assignment  of  tax-sale  certificate. — See  Taxation,  18,  66. 
Assistant  attomey-seneraL — See  Pleadings,  17. 
Board  of  equalization. — See  Taxation,  14-20. 
County  commissioners. — See  Counties. 
Delegation. — See  Constitutional  Law. 
Dividends. — See  Corporations. 
Establishment  of  a  highway. — See  Highways. 
Execution  of  tax  deed. — See  Taxation,  18.  66. 
Issuance  of  bonds. — See  Cities  and  City  Officers,  6,  7. 
Power  to  issue  or  sell  stock. — See  Corporations. 
Removal  of  shade  trees  srowinflr  in  streets. — See  CiTns  and  Citt 
Officers. 

AUTOMOBILES — See  Damages,  22;  Personal  Injuries,  55. 

B. 

BANK  CHECK — See  Negotiable  Instruments,  5,  6;  Spe- 
cific Performance,  12;  Suretyship  and  Guar- 
anty, 6. 

BANKRUPTCY: 

1.  Conveyance  by  a  bankrupt  during  pendency  of  pro- 
ceedings.— ^Where,  during  bankruptcy  proceedings,  a 
bankrupt  conveys  all  his  interest  in  the  property,  after 
his  discharge  the  reversionary  title  to  any  property 
undisposed  of  vests  in  the  bankrupt's  grantee.  Rob- 
ertson V.  Howard 588 

2.  Preference  by  bankrupt. — A  chattel  mortgage  on 
his  stock  bv  an  insolvent  merchant,  executed  less  than 
four  months  prior  to  his  bankruptcy,  held  to  be  a 
voidable  preference  under  the  national  bankruptcy 
act.    Brooks  v.  Bank 597 

8.  In  an  action  by  the  trustee  of  a  bankrupt  to 

recover  a  payment  as  a  preference,  where  it  appeared 
bv  the  undisputed  facts  that  the  creditor  had  reason- 
able cause  to  believe  that  the  debtor  was  insolvent  and 
intended  a  preference,  it  was  not  error  to  direct  a  ver- 
dict for  plamtiff.    Shale  v.  Bank 64^ 

4.  Title  of  trustee— interest  of  bankrupt. — The  title 
of  the  trustee  to  the  bankrupt's  property,  jind  the  in- 
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BANKRUPTCY— Continued  : 

terest  of  the  bankrupt  therein,  stated.    RobertsKm  v. 

Howard 688 

5.  Trustee's  sale  of  land— jurisdiction. — A  sale  of  a 
certificate  of  school  land  situated  in  this  state  by  a 
foreign  trustee  in  bankruptcy  was  made  without  Juris- 
diction, and  conveyed  no  interest  in  the  land  to  the 
purchaser.    Id 588 

BARNES  LAW — See  Schools  and  School  Land,  3-6. 

BENEFIT  ASSOCIATIONS— See  Insurance. 

BIDS — See  Counties,  16,  18;  Taxation,  54. 

BILL  OF  EXCEPTIONS — See  Evidence;  Practice,  Dis- 
trict Court,  12-14. 

BILLS  AND  NOTES — See  Negotiable  Instruments. 

BOARD  OF  COUNTY  COMMISSIONERS— See  Counties. 

BOARD  OF  EQUALIZATION— See  Taxation,  14-20. 

BONDS: 

See  Guardian  and  Ward,  1. 

1.  Appeal — signature  of  sureties. — An  appeal  bond 
signed  only  by  the  principal  is  not  a  nullity,  and  may 
be  amended  by  adding  signatures  of  sureties  after  the 
statutory  time  for  executing  the  bond  has  expired. 
Elliott  V.  Bellevue 79 

2.  Signers  of  an  affidavit  indorsed  on  an  appeal 

bond  who  described  themselves  as  sureties  held  to 
have  executed  the  bond,  although  their  signatures 
were  not  otherwise  attached  to  it    Id 78 

3.  Appearance— forfeiture. — Where  one  charged  with  a 
misdemeanor  is  released  on  bond  and  at  the  time  set 
for  trial  appears  by  attorney  only  it  is  within  the 
discretion  of  the  justice  of  the  peace  to  proceed  with 
the  trial  or  to  forfeit  the  bond.  The  State  v.  John- 
son    450 

4.  Municipal — aid  of  railroads. — The  statute  authoriz- 
ing municipalities  to  issue  bonds  in  aid  of  railroads  is 
not  repugnant  to  the  constitutional  prohibition  against 
the  state's  being  a  party  in  carrying  on  works  of  in- 
ternal improvement.    Railroad  Co.  v.  Nation 345,  346 

5.  The  duty  of  the  state  auditor  to  register  and 

certify  municipal    bonds  in  aid  of    railroads  stated. 

Id 345,  350 

6.  A  showing  of  expenditures  equal  to  the  face 

value  of  the  bonds  held  not  a  prerequisite  to  the  reg- 
istration of  such  bonds.    Id 345,  350 

7.  The  decision  of  the  county  board  as  to  whether 

a  railway  company  had  fulfilled  the  conditions  of  the 
contract  so  as  to  entitle  it  to  the  issuance  of  bonds 
voted  held  not  conclusive.  Railroad  Co.  v.  Scott 
County    804,  805 

8.  Errors  in  the  first  publication  of  a  sheriff's 

proclamation  of  an  election  to  vote  upon  a  railroad- 
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BONDS — Continued  : 

bond  proposition  held  to  be  formal  defects  and  not  to 

render  the  election  void.    Id 795,  805 

9.  A  railway  company,  having  substantially  com- 
plied with  the  conditions  of  the  contract  withm  the 
time  stated  in  the  proposition  submitted  to  the  voters, 
was  entitled  to  have  the  bonds  that  had  been  voted 
issued.     Id 795,  801 

10.  The  statutory  provision  for  calling  a  second 

election  to  vote  upon  a  railroad-aid  bond  proposition 
does  not  limit  the  number  of  elections  that  may  be 
called.     Id, 795,  806 

11.  The  word  "second"  in    such  statute    means 

"another."    Id 795,  806 

12.  Municipal — limitation. — The  statutes  limiting  the 
bonded  indebtedness  of  cities  of  the  second  or  third 
class  construed,  and  their  authority  to  issue  bonds  de- 
termined.   Goodland  v.  Nation 200 

13.  Obligees — parties  entitled  to  sue. — A  receiver's  bond 
running  to  parties  named  and  "all  persons  inter- 
ested" protected  one  who  loaned  money,  upon  the 
court's  order,  to  care  for  the  property  in  tiie  re- 
ceiver's custody.    Bank  v,  Vamer 691,  694 

14.  Receivers. — (See,  also,  No.  13.)  The  failure  of  a  re- 
ceiver to  pay  over  money  in  his  hands,  as  directed  by 
the  court,  constituted  a  breach  of  his  bond,  for  which 

he  and  his  surety  were  liable.    Id 692,  695 

15.  The  finding  and  order  of  the  court  as  to  pay- 
ment and  distribution  of  the  fund,  made  in  the  action 
in  which  a  receiver  was  appointed,  was  evidence 
against  a  surety  to  show  a  breach  of  the  conditions 

of  the  receiver's  bond.    Id 692,  695 

16.  Replevin. — Where  a  successful  defendant  in  replevin 
brought  an  action  for  damages  on  the  replevin  bond, 
loss  of  time,  attomey^s  fees  and  expenses  incurred  in 
defending  the  replevin  action  were  not  recoverable, 
in  the  absence  of  malice  or  bad  faith  in  bringing  the 
replevin  action.    Lake  v,  Hargis 711 

17.  Supersedeas. — One  who  leased  land  from  the  party 
to  whom  it  was  awarded  by  the  trial  court  was  bound 
by  the  result  of  the  appeal,  although  no  supersedeas 
bond  was  given.    Kremer  v.  Schutz 175,  177 

BRIDGES— See    Counties,  20;  Highways,  2,  8-11;  Per- 
sonal Injuries,  48;  Waters  and  Watercourses,  1. 

BRIEFS — See  Practice,  Supreme  Court,  5. 

BROKERS— See  Sales,  14-16. 

BUILDING  CONTRACT— See  Damages,  9. 

BURDEN  OF  PROOF— See  Evidence. 

BY-LAWS — iSee  Insurance,  16. 


Digitized  by  LjOOQ IC 


876  SUPREME  COURT  OF  KAJSTSAS. 

a 

CANCELLATION— See  Contracts,  34,  35,  70;  Deeds. 

CARRIERS — See  Railroads. 

CASE-MADE — See  Practice,  Suprebib  Court. 

CASES  CITED  IN  DISSENTING  OPINIONS: 

Henschell  v.  Railway  Co.,  78  Kan.  411 637 

Telegraph  Co.  v.  Botkin,  79  Kan.  792 475 

Telegraph  Co.  v.  Gilstrap,  77  Kan.  191 475 

Telegraph  Co.  v.  Lawson,  66  Kan.  660 475 

CASES  CRITICIZED,  SUPREME  COURT: 

Adams  et  al.  v.  Secor,  6  Kan.  542 470- 

Insurance  Co.  v.  Bank  of  Blue  Mound,  48  Elan.  393 703 

CASES  DISTINGUISHED,  COURTS  OF  APPEALS: 

Insurance  Co.  v.  Coverdale,  9  Kan.  App.  651 325 

Ken  worthy  v.  El  Dorado,  7  Kan.  App.  643 454 

CASES  DISTINGUISHED,  SUPREME  COURT: 
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Railroad  Co.  v.  Abilene,  78  Kan.  820 819 

Railroad  Co.  v.  Jackson,  70  Kan.  791 185 

Railroad  Co.  v.  Kansas  City,  73  Kan.  571 862 

Railroad  Co.  v.  Morris,  76  Kan.  836 165 

Railroad  Co.  v.  Norris,  76  Kan.  836 336 

Railroad  Co.  v.  Penfold,  57  Kan.  148 586 

Railroad  Co.  v.  Willey,  57  Kan.  764 319 

Railway  Co.  v.  Bancord,  66  Kan.  81 138 

Railway  Co.  v.  Baumgartner,  74  Kan.  148 233 

Railway  Co.  v.  Durand,  65  Kan.  380 151 

Railway  Co.  v.  Geiser,  68  Kan.  281 212 

Railway  Co.  v.  Grain  Co.,  68  Kan.  585 627 

Railway  Co.  v.  Holloway,  71  Kan.  1 570,  742 

Railway  Co.  v.  Jenkins,  79  Kan.  698 356 

Railway  Co.  v.  Loewe,  69  Kan.  843 742 

Railway  Co.  v.  Michaels,  57  Kan.  474 138,  853 

Railway  Co.  v.  Moffatt,  60  Kan.  113 174 

Railway  Co.  v.  Olden,  72  Kan.  110 186 

Railway  Co.  v.  Paxton,  75  Kan.  197 630 

Railway  Co.  v.  Rhoades,  64  Kan.  553 233 

Railway  Co.  v.  Thomas,  70  Kan.  409 409 

Railway  Co.  v.  Walker,  79  Kan.  31 140 

Railway  Co.  v.  Walters,  78  Kan.  39 739,  741 

Railway  Co.  v.  Watkins,  76  Kan.  813 309 

Railway  Co.  v.  Wimmer,  72  Kan.  566 741 

Randall  v.  Barker,  67  Kan.  774 427 

Rathbim  v.  Berry,  49  Kan.  735 602 

Reemsnyder  v.  Reemsnyder,  75  Kan.  565 460 

Reitler  v.  Harris,  80  Kan.  148 121 

Reminfl:ton  v.  Walthall,  82  Kan.  234 857 

Renard  v.  Bennett,  76  Kan.  848 842 

Ritchie  v.  Mulvane,  39  Kan.  241 419 

Roberts  v.  Fa«in,  76  Kan.  536 48 

Roberts  v.  St  Marys,  78  Kan.  707 725 

Roe  V.  Roe,  52  Kan.  724 32,  44 

Rowe  V.  Palmer,  29  Kan.  337 57 

Russell  V.  Smith,  14  Kan.  366 659 

Safe  Deposit  Co.  v.  Stich,  61  Kan.  474 273 

Schmalstieg  v.  Coal  Co.,  65  Kan.  753 335,  337 

School  District  v.  Wilson  County,  82  Kan.  806 786 

Schuler  v.  Fowler,  63  Kan.  98 Ill 

Shaffer,  AdmW,  v.  Brinkman,  31  Kan.  124 575 

Shale  V.  Bank,  82  Kan.  649 603 

Sherman  v.  Luckhardt,  67  Kan.  682 600 

Shoup  V.  C.  B.  U.  P.  Rid.  Co.,  24  Kan.  547 135 

Simon  v.  Stetter,  25  Kan.  155 288 


Digitized  by  VjOOQ IC 


INDEX.— Vol.  82.  883 

CASES  FOLLOWED,  SUPREME  COURT— Continued: 

Simpson  v.  Kimberlin,  12  Kan.  579 39,  161 

S.  K:  Rly.  Co.  V.  Sanford,  45  Kan.  372 742 

S.  K.  Rly.  Co.  V.  Walsh,  45  Kan.  653 212 

S.  K.  &  P.  Rid.  Co.  V.  Towner,  41  Kan.  72 801,  802 

Small  and  others  v.  Douthitt  and  others,  1  Kan.  335. . . .  Ill 

Smith  V.  Land  Co.,  82  Kan.  539 768 

Smith  V.  Newman,  62  Kan.  318 532 

Smith  V.  Railway  Co.,  82  Kan.  136 256,  511,  853 

Snider  v.  Windsor,  77  Kan.  67 174 

State  Bank  v.  Kuhnle,  50  Kan.  420 727 

States  V.  Durkin,  65  Kan.  101 409 

State,  ex  re/.,  v.  Nemaha  County,  7  Kan.  542 . . .  346,  348,  350 

State,  ex  reL,  v.  Parry,  52  Kan.  1 194 

State,  ex  rely  v.  Scates,  43  Kan.  330 383 

State  V.  Balliet,  63  Kan.  707 432 

State  V.  Baxter,  41  Kan.  516 455 

State  V.  Bowden,  80  Kan.  49 388 

State  V.  Bowles,  70  Kan.  821 505 

State  V.  Burton,  70  Kan.  199 18 

State  V.  Bush,  47  Kan.  201 386 

State  V.  Calhoun,  75  Kan.  259 391 

State  V.  Ellvin,  51  Kan.  784 455,  456 

State  V.  Everett,  62  Kan.  275 432 

State  V.  Fumey,  41  Kan.  115 787 

State  V.  Hansford,  81  Kan.  300 391 

State  V.  Hart,  33  Kan.  218. 392 

State  V.  Hutchings,  79  Kan.  191 574 

State  V.  Lawrence,  80  Kan.  707 536 

State  V.  Miller,  63  Kan.  62. . .  .* 793 

State  V.  Nation,  78  Kan.  394 441 

State  V.  Nickerson,  30  Kan.  545 761 

State  V.  Radford,  82  Kan.  853 863 

State  V.  Railway  Co.,  76  Kan.  467 26 

State  V.  Railway  Co.,  81  Kan.  430 535 

State  V.  Spendlove,  47  Kan.  160 392 

State  V.  Tennison,  39  Kan.  726 199 

State  V.  Trinkle,  70  Kan.  396 382 

State  V.  Williams,  61  Kan.  739 505 

St.  Clair  v.  Craig,  77  Kan.  394 449 

St.  L.,  Ft.  S.  &  W.  Rid.  Co.  V.  Irwin,  37  Kan.  701. . .  .139,  853 

St.  L.  &  S.  F.  Rly.  Co.  v.  Dudgeon,  28  Kan.  283 285 

St  L.  &  S.  F.  Rly.  Co.  v.  McReynolds,  24  Kan.  368 330 

St.  L.  &  S.  F.  Rly.  Co.  v.  Mossman,  30  Kan.  336 185 

St.  L.  &  S.  F.  Rly.  Co.  v.  Rierson,  38  Kan.  359 803 

St  L.  &  S.  F.  Rly.  Co.  v.  Ritz,  33  Kan.  404 127 

Street  v.  Morgan,  64  Kan.  85 658 

Symns  v.  Graves,  65  Kan.  628 205 

Taylor  v.  Miles,  5  Kan.  498 771 

Thompkins  v.  Adams,  41  Kan.  38 426 

Thompson  v.  Burtis,  65  Kan.  474 343 

Tobie  V.  Comm'rs  of  Brown  Co.,  20  Kan.  14 Ill 

Townsend  v.  City  of  Paola,  41  Kan.  591 318 

Travis  v.  Supply  Co.,  42  Kan.  625 595 

Troyer  v.  Beedy,  79  Kan.  502 63 

Trust  Co.  V.  Jones,  81  Kan.  753 108 

Trust  Co.  V.  Parker,  65  Kan.  819 112 

U.  P.  Rly.  Co.  V.  Harris,  33  Kan.  416 250 

U.  P.  Rly.  Co.  V.  Harwood,  31  Kan.  388 584 
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Union  Trust  Co.  v.  Thomason,  25  Kan.  1 250 

United  Workmen  v.  Smith,  76  Kan.  509 673 

Valley  Township  v.  Stiles,  77  Kan.  557 849 

Van  Hall  v.  Goertz,  82  Kan.  142 107,  551 

Votaw  V.  McKeever,  76  Kan.  870 568 

Wagner  v.  Beadle,  82  Kan.  468 540 

Waller  v.  Julius,  68  Kan.  314 69 

Walrath  v.  Whittekind,  26  Kan.  482 409 

Walters  v.  Chance,  73  Kan.  680 654 

Washburn  v.  Buchanan,  52  Kan.  417 540 

Watson  V.  Holden,  58  Kan.  657 426 

Watson  V.  Holden,  58  Kan.  657 595 

Weichselbaum  v.  Curlett,  20  Kan.  709 532 

Werner  v.  Bergman,  28  Kan.  60 282 

Wesner  v.  O'Brien,  56  Kan.  724 47 

Wey  V.  Schofield,  53  Kan.  248 260 

White  V.  Gemeny,  47  Kan.  741 659 

Wichita  v.  Telephone  Co.,  70  Kan.  441 85 

Wickersham  v.  Chicago  Zinc  Co.,  18  Kan.  481 643 

Wilkinson  v.  Elliott,  43  Kan.  590 177 

Willard  v.  Ostrander,  51  Kan.  481 178 

Williams  v.  McKinney,  34  Kan.  514 270 

Wilson  V.  Fuller,  9  Kan.  176 659 

Winkfield  v.  Brinkman,  31  Kan.  25 575 

Winstead,  Sheriff,  v.  Hulme,  32  Kan.  568 714 

Wm.  H.  Haight  v.  Justus  Schuck  et  al,  6  Kan.  192 330 

Wooddell  V.  Allbrecht,  80  Kan.  736 14 

Worden  v.  Cole,  74  Kan.  226 540,  768 

Wulf  V.  Kansas  City,  77  Kan.  358 819 

Wurtenberger  v.  Railway  Co.,  68  Kan.  642 332,  336 

Wyandotte  County  v.  Investment  Co.,  80  Kan.  492 57 

Yandle  v.  Crane,  13  Kan.  344 659 

Young  V.  Gibson,  80  Kan.  264 718 

CASES  OVERRULED,  SUPREME  COURT: 

Henschell  v.  Railway  Co.,  78  Kan.  411  (in  part) 605,  636 

Lewis  V.  Barton,  82  Kan.  163  (in  part) 605,  627 

Madison  v.  Clippinger,  74  Kan.  700  (in  part)  .  .605,  634,  635 

CEMETERY  ASSOCIATIONS— See  Corporations,  14,  20. 
CERTIFICATE : 

Acknowledgment  of  writings. — See  Office  and  QPFicrats. 

Health. — See  Insurance,  28.  24. 

Tax  sale — time  of  assignment. — See  Taxation,  66. 

CHATTEL  MORTGAGES— See  Mortgages. 
CHILD — See  Parent  and  Child. 
CITIES  AND  CITY  OFFICERS: 

City  courts. — See  Jurisdiction,  8. 

Injury  to  the  person. — See  Personal  Injuries. 

1.  Action  by  resolution  or  by  ordinance. — Although  a 
statutory  direction  that  certain  steps  shall  be  taken  by 
ordinance  leaves  no  discretion  in  the  city  council  as 
to  methods,  it  is  competent  for  the  council  by  reso- 
lution to  direct  officers  in  charge  of  grading  a  street 
not  to  cut  down  shade  trees  growing  therein  until 
such  action  shall  have  been  authorized  by  the  council. 
Remington  v.  Walthall 234,  238 
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2.  Appointment  irregular— implied  authority— ratifi- 
cation of  acts. — A  city  that  appointed  a  superintend- 
ent to  supervise  the  building  or  a  bridge,  having  ac- 
cepted the  work  done  under  nis  supervision,  could  not 
deny  liability  therefor  because  of  irregularity  in  his 

appointment.     Matheney  v.  El  Dorado 720,  724 

8.  Assessment  of  cost  of  street  improvements. — ^A 
tract  of  platted  ground  in  a  city  held  to  constitute  a 
"block"  under  the  statute  relating  to  assessments  for 
the  cost  of  street  improvements,  although  the  donor 
divided  the  tract  by  an  alley  and  designated  each  por- 
tion a  block.    Bowlua  v,  lola 774 

4.  The  fact  that  in  previous  similar  cases  the 

city  acted  upon  a  misinterpretation  of  the  statute  in 
assessing  street  improvements  does  not  estop  it  from 
now  proceeding  according  to  law.    Id 774 

5.  Authority  of  oflficer— false  imprisonment. — ^A  mar- 
shal appointed,  confirmed  and  sworn  had  authority  to 
arrest  on  view,  without  a  warrant,  although  no  com- 
mission had  been  issued  and  he  had  not  subscribed  to 
the  oath.    Morrison  v.  Pence 420,  422 

6.  Bonds. — The  statutes  limiting  the  bonded  indebted- 
ness of  cities  of  the  second  or  third  class  construed, 
and  their  authority  to  issue  bonds  determined.  Good- 
land  V.  Nation 200 

7. The  statute  authorizing  municipalities  to  issue 

bonds  in  aid  of  railroads  is  not  repugnant  to  the  con- 
stitutional prohibition  against  the  state's  being  a 
Sarty  in  carrying  on  works  of  internal  improvement. 
Railroad  Co,  v.  Nation 345,  346 

8.  The  duty  of  the  state  auditor  to  register  and 

certify  municipal  bonds  in  aid  of  railroads  stated. 

Id 345,  350 

9.  A  showing  of  expenditures  ecfi&l  to  the  face 

value  of  the  bonds  held  not  a  prerequisite  to  the  reg- 
istration of  such  bonds.    Id 345,  350 

10.  Election-— qualified  voters. — Marshals  of  city  courts 
(Laws  1905,  ch.  193)  are  not  "city  officers,"  and 
women  are  not  '^qualified  voters"  in  the  election  of 
such  marshals.    Fee  v.  Richardson 190,  192 

11.  Injury  by  a  mob. — In  an  action  against  a  city  for  in- 
lury  to  the  person  and  property  of  a  saloon  keeper 
by  a  mob  the  conduct  and  reputation  of  the  plaintiff 
may  be  shown  in  mitigation  of  damages  to  the  prop- 
erty.   Stevens  v.  Anthony 179 

12.  Liability  for  misfeasances  of  officers. — A  city  is  not 
liable  in  damages  for  misfeasances  of  its  officers  act- 
ing in  a  governmental  capacity.    Edson  v.  Olathe 4 

13.  The  rule  applied  in  an  action  against  a  city 

for  the  passage  of  an  ordinance  repealing  a  franchise 
ordinance.     Id 4 

14.  Removal  of  shade  trees  growing  in  streets. — (See, 
also.  No.  1.)  An  arbitrary  decision  by  a  city  officer, 
not  made  in  good  faith,  that  shade  trees  growing  in  a 
street  are  a  nuisance,  when  they  are  not  and  there  is 
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no  necessity  for  cutting  them  down,  is  no  protection 
to  an  officer  who  cuts  them  down  when  an  action  is 
brought  against  him  by  the  abutting  owner  to  recover 

for  their  loss.    Remington  v,  Walthall 234 

15.  Tract  held  to  constitute  a  block. — See  No.  3. 

CLUBROOMS — See  Intoxicating  Liquors. 

CODE  CITED — See  Statutes  Cited,  Construed  or  Ap- 

PUED. 

COLLATERAL  ATTACK— See  Judgments. 

COLLATERAL  EVIDENCE— See  Evidence. 

COLLUSIVE  SUIT— See  Fraud,  5. 

COMMISSION — See  Office  and  Officers,  9. 

COMMISSIONS— See  Sales,  14-16. 

COMMON  LAW  — See  Personal  Injuries,  22-28;   Rail- 
roads, 19,  20. 

COMPETITION — See  Trade-marks;  Counties,  16, 18. 

COMPLAINT — See  Criminal  Law,  13. 

COMPROMISE  AND  SETTLEMENT— See  Taxation;  Ac- 
cord AND  Satisfaction. 

CONCEALMENT— See  Insurance,  1. 

CONCLUSIONS  OF  LAW  — See  Practice,  Distoict 
Court,  9. 

CONDEMNATION  PROCEEDINGS— See  Highways,  1. 

CONDITION  PRECEDENT — See  Actions  and  RsMEDiEa 

CONFESSIONS— See  Criminal  Law. 

CONFIRMATION— See  Office  and  Officers,  9. 

CONSIDERATION — See  Contracts;  Deeds;  Taxation,  47, 
49,  53,  56,  57,  60-63,  66-69. 

CONSOLIDATION  OF  ACTIONS— See  Practice,  District 
Court. 

CONSPIRACY— See  Evidence,  33. 

CONSTITUTIONAL  LAW: 

Elections — qualified  voters. — See  Elections,  4. 

Fines  for  breach  of  penal  law. — See  Railboads,  S8. 

Full  faith  and  credit — foreign  judgment. — See  Judgments,  18. 

1.  Delegation  of  power. — The  statute  known  as  the 
"rock  road  law"  is  not  unconstitutional  on  the  gpround 
that  it  delegates  legislative  power  to  the  petitioners. 
Hill  V,  Johnson  County 813,  816 

2.  Due  process  of  law. —  (See,  also,  No.  11.)  The  pen- 
alties prescribed  by  the  act  fixing  maximum  rates  for 
the  transportation  of  oil  are  not  so  oppressive  that 
their  natural  effect  is  to  intimidate  earners  from  re- 
sorting to  the  courts  to  test  the  statute.  Tucker  v. 
Railway  Co 223,  226 

3.  An  act  fixing  rates  for  transportation  will  not 

be  held  invalid  on  the  ground  that  the  rates  are  un- 
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reasonable  without  the  fullest  disclosure  of  all  mate- 
rial facts  affecting  the  question.    Id 223,  228 

4.  Evidence  held  insufficient  to  show  that  the 

rates  fixed  by  the  act  of  1905  for  transporting  oil  are 
unreasonable.    Id 223,  228 

5.  An  opportunity  to  test  in  a  single  suit  the  rea- 
sonableness of  legislative  rates  is  not  essential  to  the 
protection  of  a  carrier  claiming  that  such  rates  are 
unreasonable.^  Id 222,  226 

6.  It  is  enough  that  the  carrier  can  not  be  made 

to  suffer  the  penalties  prescribed  until  the  question 
of    reasonableness  has    been    judicially  determined. 

Id,  222,  226 

7.  The  act  establishing  maximum  rates  for  the 

transportation  of  oil  does  not  forbid  a  judicial  investi- 
gation of  the  reasonableness  of  the  rates  fixed  by  the 
legislature.     Id 222,  225 

8.  A  statute  relating  to  the    improvement    of 

country  roads  held  not  invalid  because  it  contains  no 
express  provision  for  notice  to  property  owners  be- 
fore the  special  assessment  becomes  a  tax  on  their 
property.    HiU  v.  Johnson  County 813,  819 

9.  Equal  protection  of  the  law. — (See,  also,  5-7.)  The 
legislature  may  segregate  oil  from  other  commodities 
and  make  its  transportation  the  subject  of  special 
regulation,  and  to  secure  observance  of  such  regula- 
tion may  impose  special  penalties.  Tucker  v.  Rail- 
way Co 222,  224 

10.  The  law  fixing  maximum  rates  for  transport- 
ing oil  does  not  deprive  a  carrier  of  the  equal  protec- 
tion of  the  laws  because  more  than  two  lines  of  road 
are  not  regulated.    Id 224 

11.  The  constitutionality  of  the  fellow-servant  act 

discussed.    Sndth  v.  Railway  Co 254 

12.  A  carrier  was  not  a  proper   party  to  insist 

that  an  act  discriminated  in  favor  of  one  class  of 
shippers  as  against  other  shippers.  Tucker  v.  Rail- 
way Co 225 

13.  Homesteads— joint  consent. — See  Homesteads  and 
Exemptions. 

14.  Parole  law. — In  an  action  to  recover  from  a  county 
the  costs  of  prosecuting  a  prisoner  paroled  by  the  dis- 
trict court,  the  parole  law  held  not  to  be  invalid. 
Mikesell  v.  Wilson  County 502,  506 

15.  Police  regulations. — The  factory  act  falls  within 
the  legitimate  scope  of  the  police  power  of  the  state, 
and  the  remedy  prescribed  for  its  enforcement  is  not 
obnoxious  to  either  the  state  or  the  federal  constitu- 
tion.   Caspar  v,  Lewin 605,  629 

16.  Prerequisite  to  determination  of  validity  of  a  stat- 
ute.— A  court  will  undertake  to  pass  upon  the  valid- 
ity and  effect  of  a  statute  only  when  necessary  to  the 
determination  of  an  actual  and  concrete  controversy. 
The  State  v.  Dolley 533,  586 
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17.  Property  rights  of  married  women. — The  statute 
allowing  a  lien  on  a  married  woman's  real  estate  for 
material  furnished  her  husband  and  used  in  improv- 
ing it  does  not  violate  the  constitutional  provision 
respecting  married  women's  rights  to  possess  prop- 
erty apart  from  their  husbands,  nor  conflict  with  the 
statutory  provision  that  the  separate  estate  of  a  mar- 
ried woman  shall  not  be  subject  to  the  disposal  of  her 
husband  or  liable  for  his  debts.    Garrett  v.  Loftus, . .   556 

18.  Retroactive  laws.— (See,  also,  Nos.  ^4,  30.)  The  act 
of  1907  permitting  parol  evidence  of  service  and  mak- 
ing certain  records  prima  facie  evidence  of  a  valid 
forfeiture  of  school  land  was  intended  to  operate 
retroactively,  and  is  not  void  for  that  reason.  Wal- 
rond  V,  Noyea 119,  120 

19.  Right  to  jury  trial.— See  Jury  and  Jurors,  2-4. 

20.  Self-incriminating  testimony.— See  Criminal  Law, 
23. 

21.  Taxation — works   of    internal    improvement. — The 

statute  authorizing  municipalities  to  issue  bonds  in 
aid  of  railroads  is  not  repugnant  to  the  constitutional 
prohibition  against  the  state's  being  a  party  in  carry- 
ing on  works  of  internal  improvement.  Railroad  Co. 
V,  Nation 345,  846 

22.  Title  of  an  act. — The  act  of  1905  establishing  maxi- 
mum rates  for  the  transportation  of  oil  contains  but 
one  subject,  which  is  clearly  expressed  in  its  title. 
Tucker  v.  Railway  Co 222,  224 

23.  The  statute  known  as  the  "Barnes  law"  is  not 

unconstitutional  upon  the  grround  that  it  violates  sec- 
tion 16  of  article  2  of  the  constitution.  Board  of  Edu- 
cation  v.  Allen  County 782,  786 

24.  A  statute  prohibiting  the  maintenance  of  a 

clubroom  where  intoxicating  liquors  are  received  or 
kept  for  use  as  a  beverage  held  to  be  within  the  title 
of  an  act  relating  to  the  "manufacture  and  sale"  of 
such  liquors,  and  to  be  valid.  The  State  v.  Topeka 
Club    756 

25.  In  determining  whether  a  statute  is  within  the 

title  of  the  act  the  title  will  be  liberally  interpreted  for 
the  purpose  of  upholding  the  law.    Id 756,  760 

26.  It  is  not  necessary  that  the  title  contain  every 

detail  of  the  entire  act.  It  will  be  sufficient  if  it 
fairly  indicates,  though  in  general  terms,  its  scope  and 
purpose.     Id 756,  760 

27.  Everything  connected  with  the  main  purpose 

and  reasonably  adapted  to  secure  the  objects  mdi- 
cated  by  the  title  may  be  embraced  in  the  body  of  the 
act   without   violating   the   constitutional    inhibition. 

Id 756,  761 

28.  Uniform  and  equal  rate  of  assessment. — The  resi- 
dent owner  of  stock  in  a  corporation  organized  and 
having  its  principal  office  in  another  state  is  re- 
quired to  list  his  stock  for  taxation,  although  all  of 
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the  capital  of  such  corporation  is  invested  in  prop- 
erty which  is  taxed  in  this  state.  Hunt  v.  Allen 
County   824 

29.  Such  taxation  of  such  stock  is  not  double  taxa- 
tion, and  the  statute  authorizing  it  does  not  violate  the 
constitutional  provision  for  a  uniform  and  equal  rate 
of  assessment  and  taxation.    Id 825 

80.  Vested  rights— statute  limiting  time  of  bringing 
action. — The  statute  requiring  the  purchaser  of 
school  land  to  sue  to  enforce  his  rights  within  six 
months  after  the  act  took  effect  is  not  void  on  the 
ground  that  it  fails  to  give  a  reasonable  time  within 
which  to  begin  such  action.    Davis  v.  Nation 410 

CONSTRUCTION— See  Contracts;  Mines  and  Minerals; 
Pleadings;  Statutory  Construction;  Wills;  Tax- 
ation. 

CONTEMPT: 

1.  Accusation. — Appellant  could  not  object  to  the  juris- 
diction of  the  court  in  a  contempt  proceeding  because 
no  accusation  had  been  filed,  having  filed  an  answer 

to  the  petition  without  objection.    Butler  v.  Butler, . .  183 

2.  Refusal  to  execute  a  deed. — Where  a  husband  was 
ordered  to  join  with  his  wife  in  a  conveyance  of  land 
adjudged  to  her  in  a  divorce  suit  he  was  not  in  con- 
tempt for  refusing  to  execute  a  warranty  deed.    Id., .  180 

8.  — ; Where  a  husband  is  ordered  to  join  with  his 

wife  in  executing  a  conveyance  of  her  land  upon  her 
request  he  is  not  compelled  to  act  until  requested  to  do 
so  by  her  or  by  some  person  authorized  by  her  to 
make  such  request.    Id 180 

4.  Violation  of  injunction. — Where  a  receiver  was  ap- 
pointed for  a  corporation  and  interference  with  the 
property  by  creditors  was  enjoined  the  purchaser  of 
a  tax  certificate  did  not  become  a  creditor  and  was  not 
barred  from  acquiring  a  tax  deed.  Yurann  v.  Hamil- 
ton     528,  582 

CONTRACTS: 

See  Agency;  Bonds;  Cities  and  City  Opficbrs;  Countibb; 
Dbeds;  Fences;  Insurance;  Landlord  and  Tenant;  Me- 
chanic's Lien  ;  Mines  and  Minerals  ;  Mortgages  ;  Nego- 
tiable Instruments;  Partnership;  Railroads;  Sales; 
Schools  and  School  Land;  Suretyship  and  Guaranty] 
Telegraph  Companies. 

Action  ex  contractu  or  ex  delicto. — See  Actions  and  Remedies. 

Election  of  remedies  or  defenses. — See  Actions  and  Remedies. 

Evidence  of  breach  of  receiver's  bond. — See  Bonds,  16. 

Joinder  of  causes  of  action. — See  Actions  and  Remedies. 

Oral  agreements. — See  Fraud;  Specific  Performance;  Insur- 
ance, 7-9 ;  Mortgages,  7. 

Recovery  of  money  paid. — See  Money  Paid. 

Statute  of  frauds. — See  Fraud;  Specific  Performance. 

Statutes  of  limitation. — See  Limitation  of  Actions. 

1.  Abandonment  —  action  to  recover  for  part  per- 
formed.— Where,  under  a  contract  to  drill  several 
wells,  payment  of  the  cost  of  each  well  was  due  upon 
its  completion,  a  refusal  to  pay  for  a  completed  well 
on  the  g^round  that  nothing  was  due  until  all  the  wells 
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were  completed  entitled  plaintiff  to  abandon  farther 
work  and  sue  for  that  already  done.  Bailey  v,  Ga$ 
Co 746,  760 

2.  Such  an  action  is  one  ujpon  the  contract,  and 

the  statute  of  limitations  applicable  thereto  is  that 
relating  to  agr^nients  in  writing.    IcL 746,  751 

3.  In  an  action  on  a  severable  contract,  aban- 
doned because  defendant  refused  to  pay  for  work  done, 
the  general  finding  for  plaintiff  miplied  a  finding 
that  nonpayment  was  the  cause  of  the  abandonment, 
although  there  was  a  special  finding  that  operations 
ceased  partly  because  plaintiff  had  trouble  with  its 
drillers.     Id 752 

4.  Acceptance  of  .benefits  by  third  party. — A  lease  for 
more  than  one  year,  signed  by  one  partner  only,  but 
made  for  the  benefit  of  the  firm,  held  also  to  obligate 
the  partner  who  did  not  sign.    Marks  v,  Chumos 562 

6. Where  a  written  lease  for  more  than  one  year 

was  orally  assigned  by  the  lessee  to  a  third  party, 
who  orally  agreed  with  the  lessor  to  comply  with  the 
terms  of  the  contract,  the  lease  was  binding  upon  the 
assignee  as  if  he  had  signed  it.    Id. 562 

6. If  a  written  contract  executed  by  A  and  B  be 

accepted  by  C,  and  acted  upon  by  A  and  C,  it  be- 
comes the  contract  of  C  as  fully  as  if  formally  as- 
signed to  him.    Brick  Co.  v.  Gas  Co 752 

7.  Accord  and  satisfaction. — See  Accord  and  Satis- 
faction; Bonds,  3;  Suretyship  and  Guaranty,  6. 

8.  Accrual  of  action. —  (See,  also,  No.  1;  Limitation  op 
Actions,  3;  Railroads,  28.)  Where  a  lessee  deposits 
money  as  an  advance  payment  of  certain  sums  to  be- 
come due  under  the  lease  from  time  to  time,  the 
lessor  can  not  sue  to  recover  any  such  sums  which 
have  become  due  so  lone  as  the  deposit  in  his  hands 
is  large  enough  to  discnarge  his  claim.  Patton  v, 
Hamilton   81 

9.  Where   an    insurance   contract   provided   for 

the  appointment  of  appraisers  in  case  of  disagreement 
as  to  the  amount  of  s^e  loss,  and  that  appraisement 
must  precede  an  afti^n  on  the  policy,  the  insured 
could  sue  on  the  policy,  after  disagrreement  by  the 
appraisers,  without  offering  to  appoint  other  apprais- 
ers.   Jerrils  v.  Insurance  Go 320 

10.  Where  full   performance  of  a  contract  was 

prevented  by  the  defendant  an  action  for  damages  for 
the   breach    accrued    immediately.      Gilbert   v.    Gru- 

bel 476,  479 

11.  Arbitration    and    award. —  See    Insurance,    2,    3; 
Sales,  17. 

12.  Assignment. — See  Nos.  5,  6,  72;  Insurance,  4,  5; 
Schools  and  School  Land,  2,  11,  12,  19. 

13.  Cancellation. — See  Nos.  34-36,  70;  Deeds. 

14.  Capacity  of  the  parties. — See  Deeds,  7,  8. 

15.  Conclusiveness  of  finding  that  condition  has  b^n 
performed. — The  decision  of  the  county  board  as  to 
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whether  a  railway  company  had  fulfilled  the  condi- 
tions of  the  contract  so  as  to  entitle  it  to  the  issuance 
of  bonds  voted  held  not  conclusive.  Railroad  Co,  v, 
Scott  County  804,  805 

16.  Consideration. —  (See,  also,  No.  79;  Deeds,  10-14; 
Schools  and  School  Land,  1.)  A  deed  void  because 
the  grantee  knew  of  the  grantor^s  insanity  and  paid 
only  a  nominal  consideration  did  not  revoke  a  will  pre- 
viously made  by  the  grantor,  and  a  devisee  under  the 
will  had  sufficient  interest  to  maintain  an  action  to 
cancel  the  deed,  although  there  had  been  no  disaf- 
firmance of  the  deed  or  tender  of  the  consideration 
paid  by  the  grantee.    Hospital  Co.  v.  Philippi 64,    68 

17.  A  deed  executed  by  an  insane  person  to  one 

who  knows  of  the  grantor's  mental  incapacity  and 
who  gives  no  substantial  consideration  for  the  prop- 
erty IS  a  nullity.    Id, 64,  68,    71 

18.  Under  the  testimony  and  the  general  finding 

it  was  assumed  that  the  trial  court  held  there  was  no 
failure  of  consideration  for  a  sale  with  a  warranty. 
Colean  v,  Johnson 657 

19. Where  the  owner  of  property  assigned  to  his 

vendee  an  insurance  policy  containinp^  a  mortgage 
clause  the  original  premium  was  sufficient  considera- 
tion to  sustain  the  policy  in  the  hands  of  the  assignee. 
Funk  V,  Insurance  Co 525,  527 

20.  Mutual  promises  held  a  sufficient  considera- 
tion for  negotiable  paper.    Hawkins  v,  Windhorst. . . .  522 

21.  Where  a  purchaser  of  cattle  gave  a  check  as 

payment  to  the  vendor,  but  afterward  declined  to  re- 
ceive the  cattle,  he  could  not,  in  an  action  by  the 
payee  on  the  check,  defend  on  the.  ground  that  no 
cattle  were  received.     Id 522 

22.  Construction. — (See,  also,  Nos.  8,  26-28,  50,  71,  74, 
75,  77,  78.)  An  agreement  to  give  notice  of  a  claim 
for  personal  injuries  is  in  the  nature  of  a  forfeiture 
and  will  be  strictly  construed.    Smith  v.  Railway  Co , .  140 

23. A  stipulation  to  renew  an  insurance  contract 

on  the  same  conditions  as  the  existing  contract  held 
to  include  the  essentials  of  a  contract  of  indemnity, 
and  not  to  refer  to  the  methods  by  which  the  original 
contract  was  made.    Brown  v.  Insurance  Co 442 

24.  The  rule  that  a  condition  that  a  railroad  is  to 

be  built  for  use  within  a  specified  time  is  to  be 
reasonably  construed  applied.  Railroad  Co.  v.  Scott 
County   801 

25. If  a   contract  be   fairly  susceptible  of  two 

meanings,  the  general  scope  and  purpose  of  the  trans- 
action and  all  the  circumstances  are  to  be  considered 
in  determining  which  meaning  was  intended.  Brick 
Co.  V.  Gas  Co 752,  754 

26.  Deflniteness. — Where  a  memorandum  described  land 
as  in  a  certain  county  and  of  a  certain  quantity,  the 
description  did  not  satisfy  the  statute  of  frauds,  and 
a  petition  asking  performance  of  the  contract  was  de- 
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murrable,  although  it  stated  that  defendant  recently 
showed  plaintiff  a  tract  of  the  size  mentioned,  in  the 
county  referred  to.    Hampe  v.  Sage 728,  730 

27.  If  the  memorandum  had  stated  that  the  land 

described  was  the  tract  recently  shown  to  plaintiff  by 
defendant  proof  that  a  particular  tract  had  been  so 
shown  might  have  been  permissible.    Id 731 

28.  Parol  evidence  is  admissible  to  apply  a  de- 
scription, but  not  to  supply  it.    Id 733 

29.  Disaffirmance. — See  No.  16. 

80.  Duty  of  shipper  to  comply  witli  conditions. — ^A 
shipper  of  stock  to  whom  free  transportation  is  given 
must  comply  with  the  conditions  of  the  contract,  and  is 
oblifl^ed  to  know  whether  he  has  time  to  examine  his 
stock  at  stopping  places  and  return  to  his  place  before 
the  train  proceeds.    Leslie  v.  Railway  Co 152,  15d 

31.  Execution  of  contract  limiting  common-law  lia- 
bility.— Where  a  shipper  used  a  contract  under  which 
defendant  claimed  the  stock  was  shipped,  in  order  to 
secure  a  return  pass,  he  was  held  to  have  ratified  the 
execution  and  signing  of  the  contract,  regardless  of 
whether  he  authorized  anyone  to  sign  it  for  him. 
Watt  V,  Railway  Co 46S 

32. In  an  action  for  injury  to  stock,  whether  the 

shipment  was  made  under  a  written  contract  or  the 
common  law  was  a  question  of  fact.    Id 458 

83.  Fairness — agreeihent  not  unconscion^ble.-^Equity 
will  not  enforce  an  unconscionable  contract;  but  the 
mere  fact  that  one  provision  of  a  legal  contract,  or 
even  the  entire  contract,  is  more  favorable  to  one 
party  than  to  the  other  does  not  ordinarily  render  it 
unconscionable*   Brick  Co,  v,  Cros  Co 752,  75R 

34.  Forfeiture. — (See,  also.  No.  22;  Bonds,  3;  Insur- 
ance, 1,  23,  24;  Schools  and  School  Land.)  The 
burden  was  upon  a  lessor  who  sought  to  cancel  a  lease 
because  of  the  lessee's  failure  to  drill  wells  to  show 
that  damages  was  not  an  adequate  remedy.    Hower- 

ton  V.  Ga9  Co 367 

35.  Having  failed  to  make  such  showing,  a  decree 

for  cancellation  not  sustained.    Id 36S 

36.  If  it  be  determined  that  such  a  rule  of  dam- 
ages can  not  be  applied,  an  alternative  decree  may  be 
entered  requiring  defendant  within  a  fixed  time  to 
drill  sufficient  wells  or  that  the  lease  be  canceled. 

Id 368,  370 

37.  Fraud.— See  Fraud;  Deeds,  4,  5,  8;  Insurance,  1,  22; 
Negotiable  Instruments,  4,  7. 

38.  Implied. — Plaintiff  was  entitled  to  foreclose  a  chattel 
mortgage  or  waive  the  conversion  and  sue  on  the 
implied  contract  to  pay  the  value  of  the  property  sold. 
Stewart  v,  Falkenherg 580 

39.  One  who  in  reliance  upon  an  agreement  had 

incurred  expense  could  claim  reimbursement,  not  un- 
der the  contract,  but  from  all  the  facts  of  the  case. 
Baldridge  v,  Centgraf 244 
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40.  Measure  of  damages  for  a  breach. —  (See,  also,  Nos. 
59,  67-69.)  Where  the  sole  question  is  whether  plain- 
tiff is  entitled  to  recover  on  a  contract,  and  there  is  no 
dispute  concerning  the  amount,  a  verdict  for  half  the 
amount  claimed  should  be  set  aside  as  contrary  to  the 
evidence,  at  the  instance  of  either  party.  Bressler  v, 
McVey    341 

41.  Where  after  land  was  leased  for  crop  rent 

and  the  tenant  paid  $100  for  the  hay  crop  the  landlord 
conveyed,  warranting  against  encumbrances,  the  g^ran- 
tee  was  entitled  to  recover  but  $100  for  breach  of 
warranty,  having  ratified  the  lease  by  accepting  the 
landlord  s  share  of  the  other  crops.    Chase  v,  Barnes,    28 

42.  The  measure  of  damages  for  the  failure  of  the 

holder  of  a  mineral  lease  to  drill  wells  upon  the  prem- 
ises stated.    Howerton  v,  Ga^  Co 368,  369 

43.  The  measure  of  damages  stated  for  the  breach 

of  an  agreement  by  which  plaintiff  was  to  conduct  a 
business  until  the  profits  amounted  to  a  certain  sum, 
when  he  was  to  be  given  a  half  interest  in  the  busi- 
ness.   Gilbert  v,  Grubel 476,  482 

44.  Merger— conditions  superseded. — A  stipulation  in  a 
contract  of  sale  to  deliver  a  satisfactory  abstract  of 
title  was  not  merged  in  a  warranty  deed  and  a  pur- 
chase-money mortgage  executed  by  the  vendee  cotem- 
poraneously  with  the  contract.    Kea4  v,  Loftus,  485,  490 

45.  If  a  deed  be  accepted  as  performance  of  the 

conditions  of  the  contract,  it  supersedes  a  stipulation 
as  to  title;  but  if  the  parties  intend  that  the  stipula- 
tion shall  remain  in  effect,  it  will  not  be  merged  in  the 
deed.     Id 485 

46.  Mistalce  as  to  remedy. — A  lessor  held  entitled  to  re- 
cover rent  that  accrued  while  an  action  by  him  to  can- 
cel the  lease  was  pending.    Myers  v.  Shertzer 275 

47.  Mistalce  of  law. — One  who,  under  mistake  of  law,  ac- 
cepted stock  of  no  value  in  part  payment  for  his  land 
had  no  recourse  against  the  purchaser.  Cemetery 
Association  v.  Hanslip 27 

48.  Notice  of  injury  and  claim  for  damages. —  (See, 
also.  No.  22.)  The  failure  to  instruct  as  to  effect  of  a 
stipulation  respecting  notice  to  a  carrier  of  a  claim 
for  loss  held  not  material  where  the  carrier  acquired 
notice  in  time  and  denied  liability  on  other  grounds 
than  lack  of  demand.     Wathins  v.  Railway  Co. .  .308,  310 

49.  A  provision    that    an  employee  would    give 

thirty  days*  notice  of  any  claim  for  a  personal  injury 
sustained  while  in  defendant's  employ  held  to  have 
been  waived.    Smith  v.  Railway  Co 136,  189 

50.  Offer  and  acceptance. — A  writing  construed  as  an 
agreement  for  the  exchange  of  lands  and  the  payment 
in  cash  of  the  net  difference  between  the  agreed 
prices.    Hampe  v.  Sage 728,  730 

51.  To  constitute  an  accord  and  satisfaction,  the 

agreement  that  a  smaller  sum  shall  be  accepted  in 
discharge  of    a  larger  one  originally  claimed    must 
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have  been  entered  into  by  the  parties  understandingly 
and  with  unity  of  purpose.  Matheney  v.  El  Do- 
rado    720,  722 

52.  A  parol  contract  to  renew  an  existing  con- 
tract of  insurance  is  valid  although  no  new  policy  is 
issued  nor  premium  paid  at  the  time  of  loss,  provid- 
ing a  credit  be  given  and  payment  of  the  premium  is 
not  a  condition  precedent.    Brown  v.  Insurance  Co. . .   442 

53.  Parol  evidence. — See  Evidence. 

54.  Part  performance. — See  Fraud,  29,  30;  Specific 
Performance,  10-13. 

55.  Party  to  be  satisfied. — Where  title  was  to  be  made 
satisfactory  to  the  vendee,  in  a  suit  by  him  to  rescind 
the  contract  it  was  unnecessary  for  him  to  introduce 

in  evidence  the  abstract  furnished.    Read  v.  Loftus. .  493 

56.  Where  parties  agree  that  title  shall  be  made 

satisfactory  to  the  vendee  the  court  is  not  called  upon 
to  determine  the  validity  of  objections  made  to  the 
title.     Id 498 

57.  The  fact  that  before  making  a  contract  the 

vendee  consulted  an  attorney  concerning  the  title  did 
not  deprive  him  of  the  right  to  secure  such  guaran- 
ties and  make  such  conditions  concerning  the  title  as 

the  vendor  was  willing  to  concede.    Id 494 

58.  Performance— evidence. — In  an  action  for  the  con- 
tract price  by  a  builder  it  was  not  prejudicial  error  to 
allow  plaintiff  to  say  he  had  fully  performed  the  con- 
tract, in  view  of  the  evidence  and  findings.  McCul- 
lough  V,  Hayde 734 

59.  Performance  except  in  certain  particulars. — Where 
a  building  contract  is  substantially  complied  with, 
except  in  certain  particulars,  and  a  comparatively 
small  expenditure  will  supply  the  omissions  and  rem- 
edy the  defects,  the  measure  of  damages  for  such  non- 
performance is  the  reasonable  expense  necessary  to 
make  the  work  conform  to  the  contract.    Id 734,  737 

60.  Performance  prevented  by  one  party. — See  No.  10. 

61.  Pleading  performance  of  conditions. — ^Where  a  con- 
tract stipulated  that  a  vendor  might  repurchase  at  an 
appraised  value,  a  petition  sufficiently  alleg[ed  per- 
formance of  the  conditions  respecting  appraisement, 
in  the  absence  of  a  motion  to  make  more  definite. 
Wilber  v.  Ronnau 171,  174 

62.  Ratification.— See  Nos.  31,  41;  Agency,  7-9,  11. 

63.  Reasonableness  of  conditions. — Regulations  imposed 
upon  a  shipper  accompanyine  stock  to  whom  free 
transportation  was  given    held    reasonable.     Leslie 

V.  Railway  Co 152,  156 

64.  Reformation. — In  an  action  to  reform  a  chattel  mort- 
gage and  enforce  it  there  was  no  misjoinder  of  causes 

of  action.     Stewart  v.  Falkenberg 576,  579 

65.  In  an  action  to  reform  a  chattel  mortgage  and 

recover  the  proceeds  of  the  property  from  a  third 
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party  the  mortgagors,  having  filed  a  disclaimer,  were 
not  necessary  parties  to  an  appeal  by  the  defendant. 
Id, 576,  678 

66.  In  an  action  to  reform  a  chattel  mortgage  and 

enforce  it  by  judgment  against  a  third  party  for  the 
proceeds  of  the  sale  of  the  property  the  mortgagors 
are  proper  defendants.    Id 576,  579 

67.  Rescission. —  (See,  also,  No.  55.)  Upon  the  rescission 
of  a  contract  the  party  not  in  default  is  entitled  to 
recover  necessary  expenditures  made  upon  the  faith 
of  the  performance  by  the  other  party.  Read  v. 
Loftus 494 

68.  On  the  rescission  of  a  contract  by  a  vendee, 

who  recovered  his  expenditures,  the  vendor  was  only 
entitled  to  rent  as  if  the  improvements  had  not  been 
made.     Id. 494 

69.  If  the  vendor  had  been  charged  with  interest 

upon  the  expenditures  he  would  have  been  entitled  to 
rent  on  the  property  in  its  improved  condition,    /d. . .  495 

70.  Retention  of  possession  for  a  reasonable  time 

in  reliance  on  a  vendor's  promise  to  perfect  title  is 
not  such  proof  of  laches  as  will  necessarily  defeat  a 
rescission  of  the  contract.    Id 485,  492 

71.  Severable  or  entire — time  of  payment. —  (See,  also, 
Nos.  1-3.)  A  written  agreement  to  drill  several  wells, 
and  if  gas  is  found  in  paying  quantities  in  any  or  all 
the  wells  defendant  shall  own  such  well  or  wells  by 

Sayine  the  cost  of  drilling,  implies  that  a  payment  is 
ue  whenever  a  paying  well  has  been  drilled.    Bailey 
V.  Gas  Co 746,  748 

72.  Signature. — (See,  also,  Nos.  4,  5;  Bonds,  1,  2.)  The 
assignee  of  a  policyholder  who  signed  an  application 
agreeing  to  accept  the  policy  subject  to  the  by-laws, 
a  copy  of  the  application  being  attached  to  the  policy, 
was  bound  thereby,  although  the  copy  of  the  by-laws 
attached  to  the  policy  was  not  signed,  as  the  statute 
requires.    Smith  v.  Insurance  Co 698,  798 

73.  Specific  performance. — See  Specific  Performance. 

74.  Substantial  compliance  witli  conditions. —  (See, 
also,  Nos.  24,  59,  76;  «E}vidence,  67.)  Where  a  con- 
tract does  not  cover  contin^ncies  liable  to  occur  it 
will  be  presimied  the  parties  intended  that,  if  an  unex- 
pected contingency  arise,  each  will  do  what  is  just  and 
fair  imder  the  circumstances.    Gilbert  v.  Gruhel. . . .  483 

75.  A  technical  and  literal  interpretation  of  the 

contract  which  violates  manifest  justice  will  not  be 
adopted.    Id. 483 

76.  Time  of  performance. —  (See,  also.  No.  24.)  A  rail- 
way company,  having  substantially  complied  with  the 
conditions  of  the  contract  within  the  time  stated  in 
the  proposition  submitted  to  the  voters,  was  entitled  to 
have  the  bonds  that  had  been  voted  issued.  Railroad 
Co.  V.  Scott  County 795,  801 

77.  In  determining  whether  time  is  of  the  essence 

of  the  contract  equity  looks  further  into  the  intuition 
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of  the  parties  to  ascertain  whether  they  in  fact  in- 
tended performance  by  the  day  named  to  be  con- 
trolling.    Id 802 

78.  Time  will  be  deemed  of  the  essence  of  the  con- 
tract wherever  the  benefit  to  accrue  from  the  consid- 
eration materially  depends  upon  a  strict  performance 

in  point  of  time.  ^la 802 

79.  Ultra  vires, — In  an  action  by  a  cemetery  association 
to  cancel  deeds  executed  to  a  stockholder,  who  was  to 
transfer  his  stock  to  the  association,  the  conveyances 
held  void  for  want  of  consideration  and  because  exe- 
cuted without  authority.  Cemetery  Association  v. 
Hanslip   21,     25 

80.  Waiver  of  conditions. —  (See,  also,  Nos.  22,  44,  45, 
49,  70;  Sales,  17;  Insurance,  3,  23,  24.)  Taking  pos- 
session and  improving  property  held  not  conclusive 
evidence  of  the  waiver  of  an  agreement  to  furnish 
satisfactory  title.    Read  v.  Loftiis 485,  492 

81.  Whether  a  provision  requiring  notice  of  any 

claim  for  a  personal  injury  was  waived  was  a  ques- 
tion of  law.    Smith  v.  Railway  Co 141 

82.  Conditions  of  a  contract  forbidding  a  shipper 

of  stock  to  board  a  moving  train  were  waived  by  de- 
fendant's conductor;  the  shii)per  was  not  a  mere 
licensee,  and  the  carrier  was  liable  for  damages  sus- 
tained by  him.    Leslie  v.  Railway  Co 152,  157 

83.  Warranties. —  (See,  also.  Sales,  41,  42.)  A  finding 
that  the  insured  had  not  misrepresented  his  age  in  his 
application  for  membership  in  a  fraternal  insurance 
order  held  conclusive  on  review.  King  v.  Modem 
Woodmen 352 

84.  Where  a  husband  was  ordered  to  join  with 

his  wife  in  a  conveyance  of  land  adjudged  to  her  in  a 
divorce  suit  he  was  not  in  contempt  K)r  refusing  to 
execute  a  warranty  deed.    Butler  v,  Butler 130 

'CONTRIBUTION— See  Suretyship  and  Guaranty. 

CONTRIBUTORY    NEGLIGENCE  —  See    Personal    In- 
juries. 

CONVERSION: 

1.  Dividend  paid  out  of  invested  capital. — ^Where  a 
dividend  is  paid  to  a  stockholder  out  of  assets  of  a  cor- 
poration the  right  to  recover  the  amount  as  a  payment 
made  under  a  mutual  mistake  or  upon  the  theory  of  a 
technical  conversion  discussed.  Mercantile  Co.  v. 
Stiefel 7,     11 

2.  Guardian. — A  settlement  of  a  deceased  guardian's  ac- 
counts in  the  probate  court  held  not  a  condition  pre- 
cedent to  an  action  for  conversion  in  the  district  court 
against  the  surety  on  his  bond  and  his  administrator. 
Mitchell  V  Kelly 1 

3.  Waiver. — Plaintiff  was  entitled  to  foreclose  a  chattel 
mortgage  or  waive  the  conversion  and  sue  on  the  im- 

Slied  contract  to  pay  the  value  of  the  property  sold. 
tewart  v.  FcUkenberg 580 
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CONVEYANCES — See  Bankruptcy;  Deeds;  Fraud;  Home- 
steads AND  Exemptions;  Judicial  Sales;  Sales; 
Specific  Performance;  Taxation;  Wills. 

CORONER'S  WARRANT— See  Criminal  Law. 

CORPORATIONS: 

See  Insurance;  Railboaos;  Tblboraph  Companibs. 
Municipal — See  Citibs  and  City  Opfioers.     See,  also.  Counties; 
Schools  and  School  Land. 

1.  Admissions  by  a^ent. — See  Evidence,  50. 

2.  Dividend  paid  out  of  invested  capital. — Where  a 
dividend  is  paid  to  a  stockholder  out  of  assets  the 
right  to  recover  the  amount  as  a  pajonent  made  under 
a  mutual  mistake  or  upon  the  theory  of  a  technical 
conversion  discussed.    Mercantile  Co,  v,  SHef el. ,.  .1^    H 

3.  Where    a    stockholder    procures    a    dividend 

partly  out  of  invested  capital  by  fraudulently  de- 
ceiving the  directors  as  to  the  amount  of  surplus  on 
hand  he  is  liable  to  the  corporation  for  the  amount  his 
share  in  the  distribution  was  increased  by  the  misrep- 
resentation.    Id 7,      8 

4.  Where  several  stockholders  unite  in  the  per- 
petration of  such  a  fraud  they  are  liable  jointly  to  the 
extait  of  the  total  excess  received  by  all.    Id 7,     14 

5.  Where  the  participants  in  such  fraud  consti- 
tute a  majority  of  the  directors  the  situation  is  the 
same  as  though  the  conspirators,  not  being  directors, 
had  so  misled  the  entire  membership    Id 7,     11 

6.  Foreign. —  (See,  also,  Nos.  18,  19.)  Under  a  general 
denial  in  a  replevin  action  defendant  may  defeat  a  re- 
covery by  plamtiff  by  showing  it  is  a  foreign  corpora- 
tion and  not  entitled  to  maintain  the  action.  Colean  v, 
Johnson   656 

7.  A  foreign  corporation  may  maintain  an  ac- 
tion to  ^iforce  a  mortgage  on  property  in  this  state 
without  being  authorized  to  engage  in  business  in  the 
state.    Stewart  v,  Falkenberg 576,  579 

8.  Franchises. — See  Cities  and  City  Officers,  12,  13. 

9.  Knowledge  of  officer  liaving  a  personal  interest. — 
(See,  also.  No.  12.)  A  corporation  in  dealing  with 
one  of  its  own  officers,  who  acts  for  himself  and  not 
for  it,  is  not  chargeable  with  notice  of  facts  known  to 
him.    Bank  v,  Northup 648 

10.  LiabiUty  of  stockholders.— (See,  also,  Nos.  2-4,  16, 
17.)  Where  corporate  stock  purporting  to  be  fully 
paid  was  exchanged  for  property  agreed  to  be  worth  a 
fixed  amount,  less  than  the  face  value  of  the  stock, 
the  shareholders  were  liable  to  corporate  creditors  as 
though  they  had  procured  such  shares  by  a  cash  pay- 
ment of  the  amount  agreed  upon  as  the  value  of  the 
property  exchanged.    Id 638,  641 

11.  Where  upon  the  organization  of  a  corpora- 
tion nominally  paid-up  stock  is  issued  at  a  discount 
the  holders  of    such  stock  are    ordinarily  liable    to 

57-82  KAN. 
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creditors  without  notice  for  the  difference  between 
the  amount  paid  for  the  stock  and  its  face  value. 
Id,  638,  640 

12.  Where  the  presidait  of  a  corporation  negoti- 
ated a  loan  for  it  from  a  bank,  of  which  he  was  cash- 
ier, and  did  not  commimicate  to  other  officers  of  the 
bank  his  knowledge  that  the  corporation's  stock, 
nominally  paid  up,  was  issued  at  a  discount,  his 
knowledge  was  not  imputable  to  the  bank  and  did  not 
defeat  its  right  to  recover  from  the  corporate  share- 
holders to  the  extent  to  which  they  had  not  paid  the 
face  value  of  their  stock.  Id 639,  643 

13.  "Moneyed  corporation.** — A  "moneyed  corporation," 
within  the  meaning  of  the  statute  declaring  one 
guilty  of  forgery  who  fraudulently  makes  false  en- 
tries in  the  account  book  of  such  an  association,  de- 
fined.    The  State  v.  Chance 392 

14.  Power  to  issue  or  sell  stock. — A  cemetery  associa- 
tion held  to  be  a  public  and  not  a  private  corpora- 
tion, and  it  had  no  authority  to  issue  or  sell  stock. 
Cemetery  Association  v.  Hanslip 20,     28 

15.  Receiver  —  creditors  enjoined  —  purchase  at  tax 
sale. — Where  a  receiver  was  appointed  for  a  corpora- 
tion and  interference  with  the  property  by  creditors 
was  enjoined  the  purchaser  of  a  tax  certificate  did 
not  become  a  creditor  and  was  not  barred  from  ac- 
quiring a  tax  deed.    Yurann  v.  Hamilton 528,  582 

16.  Stock  issued  at  a  discount. — (See,  also,  Nos.  11, 12.) 
The  holder  of  stock  issued  as  fully  paid  up  owes 
nothing  to  the  corporation.    Bank  v.  Northup 642 

17.  Stock  issued  in  exchange  for  property. — (See,  also. 
No.  10.)  Where  corporate  stock  is  issued  in  exchange 
for  overvalued  property,  the  overvaluation  has  been 
held  to  be  evidence  of  fraud;  if  intentional,  proof  of 

it.     Id 641 

18.  Taxation — holder  of  stock. — ^The  resident  owner  of 
stock  in  a  corporation  organized  and  having  its  prin- 
cipal office  in  another  state  is  reouired  to  list  bis 
stock  for  taxation,  although  all  of  the  capital  of  sudi 
corporation  is  invested  in  property  which  is  taxed  in 
this  state.    Hunt  v.  Allen  County 824 

19.  Such  taxation  of  such  stock  is  not  double  tax- 
ation, and  the  statute  authorizing  it  does  not  violate 
the  constitutional  provision  for  a  uniform  and  equal 
rate  of  assessment  and  taxation.    Id 82& 

20.  Ultra  vires. — (See,  also,  No.  14.)  In  an  action  by  a 
cemetery  association  to  cancel  deeds  executed  to  a 
stockholder,  who  was  to  transfer  his  stock  to  the  as- 
sociation, the  convejrances  held  void  for  want  of  con- 
sideration and  because  executed  without  authority. 
Cemetery  Association  v.  Hanslip 21,    2& 

COST  OF  REDEMPTION— See  Taxation,  13,  59,  63,  65, 
68,  69. 
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COSTS: 

1.  Custodian  in  replevin. — In  a  replevin  suit  a  custo- 
dian might  have  relieved  himself  from  costs  by  filing 
a  disclaimer  or  an  offer  to  surrender  possession. 
Lemaster  v.  Fisher 282 

2.  Division — offer  to  confess  Judgment. — Where  the 
judgment  was  for  more  ttian  the  amount  of  an  offer 
to  confess  judgment  there  was  no  reason  for  dividing 
the  costs.    Matheney  v.  El  Dorado 726 

3.  Liability  of  a  county. — A  rehearing  denied  in  an  ac- 
tion to  recover  from  a  county  fees  claimed  for  official 
services  in  various  actions  and  proceedings.    Gunning 

V.  Wyandotte  County 219 

4.  In  an  action  to  recover  from  a  county  the 

costs  of  prosecuting  a  prisoner  paroled  by  the  district 
court,  the  parole  law  held  not  to  be  invalid.    Mikeaell 

V,  Wilson  County 502,  50« 

6.  Where  one  sentenced    to  fine  and  impriscm- 

ment  is  pardoned  by  the  governor,  but  is  held  for  non- 
payment of  costs,  the  district  court  may  parole  him 
and  in  six  months  thereafter  may  finally  discharge 
him.     Id. 502 

6.  If  the  prisoner  be  unable  to  pay  or  give  secu- 
rity for  the  costs  they  must  be  paid  by  the  county,  and 
liability  therefor  attaches  one  month  after  such  re- 
lease if  the  costs  are  not  paid  by  defendant.    Id.  .502,  508 

7.  Printing  abstracts  and  briefs. — The  cost  of  printing 
unnecessary  matter  in  the  abstract  of  the  record  taxed 

to  the  appellant.    Bowland  v.  McDonald 357 

8.  The  expense  of  printing  abstracts  and  briefs 

held  not  taxable  as  costs  unless  a  statement  is  filed 
within  ten  days  after  the  case  is  decided.  McAfee  v. 
Walker  855 

9.  Costs  not  allowed  for  printing  that  part  of  a 

counter  abstract  which  had  already  been  printed  in 
full  in  the  abstract.    Mercantile  Co.  v.  Stiefel 7,    14 

10.  Where  omissions  in  the  abstract  of  the  record 

were  cured  b^  the  counter  abstract  a  motion  to  di^ 
miss  was  denied,  but  the  costs  of  the  counter  abstract 
were  taxed  to  appellant.    Butler  v.  Butler 182 

11.  Transcript  of  the  record. — A  stenographer's  receipt 
attached  to  a  transcript  was  a  sufficient  statement  of 
the  cost  thereof.    McAfee  v.  Walker 856 

COUNTER  ABSTRACT — See  Practice,  Supreme  Court, 
2,3. 

COUNTER  CLAIM  AND  SET-OFF— See  Damages. 

COUNTIES: 

S«e  Bonds;  Elbctions;  Highways;  Schools  and  School  Land; 
Taxation. 

1.  Clerk  of  the  district  court — fees  and  salaries. — The 

statute  construed  to  give  a  clerk  of  the  district  court 
in  a  county  of  a  given  population  all  fees  up  to  (1400 
per  annum,  and  fees  in  excess  of  that  amount  are  to 
be  divided  one-half  to  the  clerk  and  one-half  to  the 
county.    Wolfe  v.  Lyon  County 516 
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2.  Coroner's  warrant. — See  Criminal  Law. 

3.  County  clerk. —  (See,  also,  No.  24;  Taxation.)  An 
abbreviated  acknowledgment  of  the  execution  of  a  tax 
deed  by  the  county  clerk  held  sufficient.  Less  v. 
Yeata 105,  107 

4.  County  commissioners— -compensation. —  (See,  also. 
No.  13.)  County  commissioners  may  perform  official 
services  outside  of  board  meetings,  and  a  single  mem- 
ber, acting  for  the  board,  may  render  lawful  services 
as  a  commissioner  and  be  paid  the  statutory  compen- 
sation therefor.    The  State  v.  Kennedy 373,  379 

5.  County  commissioners— compromise  of  taxes. — ^A 
compromise  tax  deed  of  contiguous  lots  that  had  been 
sold  separately  was  not  void  oecause  the  compromise 
did  not  include  the  taxes  of  the  year  in  which  it  was 
made.    Less  v.  Yeats 105 

6.  A  claim  that  a  compromise  resolution  had  be- 
come dormant  when  the  money  was  paid  and  the  as- 
signment executed  not  sustained,  we  presumption 
being  that  the  order  was  made  without  any  condition 
requiring  it  to  be  accepted  within  a  certain  time. 
King  v.  Nilson 354 

7.  County  commissioners-— conclusiveness  of  findings. 
— The  decision  of  the  county  board  as  to  whether  a 
railway  company  had  fulfilled  the  conditions  of  the 
contract  so  as  to  entitle  it  to  the  issuance  of  bonds 
voted  held  not  conclusive.  Railroad  Co,  v.  Scott 
County 804,  806 

8.  County  commissioners— corruption  in  office. — Cor- 
ruption within  the  meaning  of  the  statute  authorizing 
the  removal  of  a  county  commissioner  from  office  de- 
fined.   Ths  State  v,  Kennedy 373,  881 

9.  In  order  that  payment  of  excessive  or  illegal 

demands  against  a  county  may  be  c<^rrupt  the  com- 
missioner must  have  intended  to  violate  his  duty, 
misappropriate  funds  and  secure  to  himself  or  another 
unlawful  gain.     Id 373,  881 

10. Paynaent  of  claims  not  sufficiaitly  itemized, 

through  a  misinterpretation  of  the  statute  and  in  re- 
liance upon  the  advice  of  the  county  attorney,  did  not 
constitute  corruption.    Id, 374,  883 

11. The  payment  of  unverified  claims  against  a 

county,  through  inadvertence  and  without  wrongful 
intuit,  did  not  constitute  corruption.    Id 374,  882 

12.  In  an  action  to  remove  a  commissioner  from 

office  the  burden  of  showing  corruption  rests  u^on  the 
state.  The  law  presumes  honesty  and  good  faith  un- 
til the  contrary  is  made  to  appear.    Id, 374,  382 

13.  Record  proof  of  the  numbei*  of  meetings  a 

commissioner  attended  does  not  tend  to  prove  that 
other  services  were  not  performed,  or  cast  upon  him 
the  burden  of  justifying  the  receipt  of  more  compen- 
sation than  he  was  entitled  to  for  attending  board 
meetings.     Id 374,  382 
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14.  County  commissioners — discretion — duty  imposed 
by  law. — Where  a  legal  duty  is  cast  upon  a  board 
of  county  commissioners  that  duty  may  be  enforced  by 
mandamus,  and  such  duty  can  not  be  evaded  upon  the 
ground  that  the  county  officials  have  a  discretion  to 
act.    School  District  v.  Wilson  County 806,  811 

15.  County  commissioners — equalization  of  taxes. — A 
petition  to  enjoin  the  collection  of  a  tax  which  charged 
that  the  commissioners  knowingly  fixed  an  exorbitant 
and  grossly  excessive  valuation  on  plaintiff's  prop-  . 
erty  was  not  demurrable.  Salt  Co,  v,  Ellsworth 
County 203,  206 

16.  County  commissioners — neglect  or  refusal  to  per- 
form official  duties. — Irr^^larities  in  the  publication 
of  stat^nents  of  sums  of  money  allowed  and  in  ad- 
vertisements for  bids  for  bridge  repair  work  held  not 
to  be  neglect  of  duty  justifying  the  removal  of  a  com- 
missioner from  office.    The  State  v.  Kennedy 375,  886 

17.  Under  the  statute  providing  for  the  removal 

of  a  county  officer  who  neglects  or  refuses  to  perform 
any  act  which  it  is  his  duty  to  perform,  the  duty 
must  be  personal  and  the  act  one  which  the  officer  has 
legal  capacity  and  authority  to  perform.    Id, 374,  884 

18. Failure  to  publish  estimates  of  expenditures 

upon  which  tax  levies  were  made  and  failure  to  ad- 
vertise for  bids  for  the  repair  of  a  bridge  held  not 
neglect  of  duty  warranting  the  removal  of  a  conmiis- 
sioner  from  office.    Id 375,  885 

19.  County  commissioners — notice  of  defective  bridge. 

— See  Highways,  8-10.  , 

20.  County  commissioners — repair  of  county  bridges. — 
(See,  also,  Nos.  16,  18.)  The  duties  and  powers  of 
county  commissioners  in  repairing  bridges  at  the  ex- 
poise  of  the  county  stated.  The  State  v.  Ken- 
nedy   373,  877 

21.  County  commissioners — tax  levy  for  high  schools. 
— The  power  of  the  county  commissioners  under  the 
act  of  1905  to  levy  taxes  for  the  support  of  hijprh 
schools  is  superseded  by  enactments  of  1907  and  1909. 
Board  of  Education  v.  Allen  County 786 

22.  The  duty  of  county  commissioners  to  make  a 

tax  levy  for  the  maintenance  of  high  schools  under  the 
''Barnes  law"  stated. 

Board  of  Education  v.  Allen  County 782 

School  District  v,  Wilson  County 806 

28.  County  court  of  Douglas  county. —  See  Jurisdic- 
tion, 3. 

24.  Disposition  of  land  not  redeemed  from  tax  sale. — 
Where  a  county  adopts  the  provisions  of  chapter  162^ 
Laws  1891,  and  purchases  land  at  tax  sale,  which  re- 
mains unredeemed  for  three  years,  the  commissioners 
may  dispose  of  it  for  less  than  the  legal  charges,  or  it 
may  be  conveyed  to  anyone  paying  the  legal  charges, 
without  the  intervention  of  the  commissioners.  Gib- 
son V.  Branstool 59 
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25. Where  land  purchased  by  a  county  at  tax  sale 

is  not  redeemed  for  three  years  and  is  disposed  of  for 
less  than  the  legal  charges  six  months  must  inter- 
vene betwe^i  the  date  of  the  assignment  of  the  cer- 
tificate and  the  execution  of  the  deed,  but  not  other- 
wise.   Id. 69 

26.  Liability  for  costs. — A  rehearing  denied  in  an  action 
to  recover  from  a  county  fees  claims  for  official 
services  in  various  actions  and  proceedings.    Gunmng 

V.  Wyandotte  County 219 

27.  Where  one  sentenced  to  fine  and  imprisonment 

is  pardoned  by  the  governor,  but  is  held  for  non- 
payment of  costs,  the  district  court  may  parole  him 
and  in  six  months  thereafter  may  finally  discharge 
him.    MikeseU  v,  Wilson  County 502 

28.  If  the  prisoner  be  unable  to  pay  or  give  secu- 
rity for  the  costs  they  must  be  paid  by  fee  county,  and 
liability  therefor  attaches  one  month  after  such  re- 
lease if  the  costs  are  not  paid  by  def aidant.    /cL,  502,  508 

29, In  an  action  to  recover  from  a  county  the 

costs  of  prosecuting  a  prisoner  paroled  by  the  district 
court,  the  parole  law  held  not  to  be  invalid,    /d.,  502,  506 

80.  Payment  of  excessive  or  illegal  demands  against 
a  county. — See  Nos.  4,  8-13. 

81.  Sheriff. — See  Elections,  8;  Judicial  Sales;  Proc- 


82.  Tax  levy— judicial  notice. — A  court  may  take  ju- 
dicial notice  of  a  tax  levied  by  the  board  of  commis- 
sioners of  the  county  in  which  the  court  is  hdd  upon 
all  the  taxable  property  in  the  county.  School  Diatriet 
v»  WiUon  County 806,  810 

COURTS: 

See  Contbmpt;  Costs;  Disbarment  PROCBSDiNas;  Discrbtionabt 
Matters. 

ColluBive  suits. — See  Jurisdiction,  12. 

County  court  of  Dousrlas  eounty.—^ee  Jurisdiction,  8. 

Determination  of  validity  of  a  statute. — See  Statutory  Con- 
struction, 8. 

District. — See  Practice,  District  Court. 

Judicial  notice. — See  Evidence. 

Jurisdiction. — See  Jurisdiction. 

Justice  of  the  peace. — See  Practice,  Justice  of  the  Peace. 

Marshals  of  city  courts. — See  Elections.  4. 

Probate. — See  Guarlian  and  Ward,  1;  Wills,  14;  Trusts  and 
Trustees,  1. 

Receivers. — See  Bonds;  Fees  and  Salaries. 

Referee. — See  Practice,  District  Court,  9-14. 

Supreme. — See  Practice,  Supreme  Court. 

CREDIT — See  Damages,  3;  Insurance,  7. 

CRIMINAL  LAW: 

1.  Appearance. — See  Bonds. 

2.  Confessions. —  (See,  also,  No.  6.)  Exculpatory  de- 
nials by  one  chars^  with  crime  were  not  admissions, 
and  were  not  within  the  rule  relating  to  confessions. 
The  State  v.  Turner 789 
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CRIMINAL  LAW— Continued: 

8.  Coroner's  warrant. — See  No.  21. 

4.  Embezzlement. — In  the  statute  forbiddins^  the  em- 
bezzling by  an  officer  of  the  state  of  money  ^belonging 
to  such  estate,''  the  word  "estate''  is  manifestly  in- 
tended for  "state"  and  must  be  so  construed.  The 
State  V.  Radford 858 

5.  Evidence  of  another  offense  than  the  one  charged. 
— On  a  trial  for  utterinfl^  forged  paper  to  cover  a 
shortage  evidence  that  the  d^endant  forged  other 
notes  for  the  same  purpose  is  competent.     The  State 

V.  Chance  389,  891 

6.  Evidence  procured  by  Intimidation. — (See,  also.  No. 
23.)  The  rule  excluding  proof  of  an  involuntary 
confession  and  that  relating  to  self-incrimination  held 

'not  to  bar  the  admission  of  evidence  procured  by 
intimidation  from  one  charged  with  •  murder.  The 
State  V.  Turner 787,  789 

7.  Forgery. — (See,  also,  No.  5.)  A  "moneyed  corpora- 
tion," within  the  meanine  of  the  statute  declaring  one 
guilty  of  forgery  who  fraudulently  niakes  false  en- 
tries in  the  account  book  of  such  an  association,  de- 
fined.   The  State  v.  Chance 892 

8.  A   contention   that   an    information   did   not 

sufficiently  charge  a  forgery  not  sustained.    Id. 889 

9.  Affixing  to  a  note  a  signature  int^ided  to  be 

regarded  as  that  of  another  person  is  not  prevented 
from  being  foreery  because  the  name  is  not  cor- 
rectly written,    id. 888 

10.  Where  the  name  "Heinis"  is  signed  with  the 

intention  that  it  shall  be  supposed  to  be  the  signature 
of  "Hein,"  it  can  not  be  said  as  a  matter  of  law  that 
the  differ^ice  is  so  p^reat  as  to  prevent  the  deception 

of  any  person  of  ordmary  prudenc^.    Id 388,  890 

11.  Homicide. — (See,  also.  No.  6.)  A  homicide  held  not 
excusable  because  there  was  not  an  absence  of  "un- 
lawful intent."    The  State  v.  Brecount 195,  197 

12.  Information  or  complaint. — A  contention  that  an 
information  did  not  sufficiently  charge  a  forgery  not 
sustained.    The  State  v.  Chance 889 

18.  A  coroner's  warrant  for  the  arrest  of  a  per- 
son found  ^ilty  by  a  coroner's  jury  takes  the  place 
of  a  complaint,  and  is  sufficient  authority  for  the  hold- 
ing of  a  preliminary  examination  before  an  examining 
magistrate.    The  State  v.  Brecount 195,  199 

14. By  leave  of  court  an   information   may  be 

amended  in  matter  of  substance  as  well  as  of  form 
after  a  plea  of  not  guilty  has  beai  entered  and  before 
the  trial  is  begun^    The  State  v.  Chance 389,  891 

15.  Intention. — See  No.  11. 

16.  Intoxicating  liquors. — See  Intoxicating  Liquors. 

17.  Pardon.— See  No.  19. 

18.  Parole  or  discharge  of  prisoner — costs. — ^In  an  ac- 
tion to  recover  from  a  county  the  costs  of  prosecuting    . 
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CRIMINAL  LAW— Continued: 

a  prisoner  paroled  by  the  district  court,  the  parole  law 
held  not  to  be  invalid.   Mikeaell  v.  Wilson  County,  502,  506. 

19.  Where  one  sentenced  to  fine  and  imprison- 
ment is  pardoned  by  the  governor,  but  is  held  for  non- 
payment of  costs,  the  district  court  may  parole  him 
and  in  six  months  thereafter  may  finally  discharge 
him.     Id 502 

20.  If  the  prisoner  be  unable  to  pay  or  give  se- 
curity for  the  costs  they  must  be  paid  by  the  county, 
and  liability  therefor  attaches  one  monw  after  such 
release    if    the   costs  are  not    paid    by  defendant. 

Id,  502,  608 

21.  Preliminary  examination. — A  coroner's  warrant 
for  the  arrest  of  a  person  found  guilty  by  a  coroner's 
jury  takes  the  place  of  a  complaint,  and  is  sufficient 
authority  for.  the  holding  of  a  preliminaiy  examina- 
tion before  an  examining  magistrate.  The  State  v. 
Brecount  1»5,  199 

22.  Sale  of  mortgaged  chattels. — See  Mortgages,  7. 

23.  Self-incriminating  testimony. — (See,  also,  Na  6.) 
In  a  criminal  action  articles  procured  from  defendant 
by  force  or  coercion  are  admissible  against  him,  so 
long  as  he  has  not  beai  constrained  by  the  court  to 
produce  them.     The  State  v.  Turner 79^ 

CROPS — See  Damages,  14-16;  Sales,  41. 

CROSS-EXAMINATION— See  Evidence. 

CROSSINGS— See  Personal  Injuries,  18. 

CUSTODIAN— See  Replevin. 

D. 
DAMAGES: 

Accrual  of  action  for  a  breach  of  a  contract. — See  Conthacts. 
Action   by  riparian  owner  for  obstmetion  of  stream. — See  Wa- 

TBR8  AND  WATRRCOURSBS. 

Action  for  breach  of  reosiver's  bond. — See  Bonds. 

Action  for  contribution. — See  Suretyship  and  Guaranty. 

Action  for  false  imprisonment. — See  False  iMPRisoNmNT. 

Action  for  false  representations.— See  Fraud. 

Action  for  injury  by  a  mob. — See  Cities  and  City  Officers. 

Action  for  injury  by  fire. — See  Railroads. 

Action  for  injury  by  trespassinsr  animals. — See  Trespass  and 
Trespassers. 

Action  for  injury  caused  by  defects  in  highway. — See  HraHWATS» 
8-11. 

Action  for  injury  to  sroods. — See  Railroads. 

Action  for  injury  to  stock. — See  Railroads. 

Action  for  injury  to  the  person. — See  Personal  Injuries. 

Action  for  misfeasances  of  officers  acting  in  sovemmental  ca- 
pacity.— See  Cities  and  City  Officers,  12,  18. 

Action  for  removal  of  shade  trees  srrt  wing  in  streets. — S«» 
Cities  and  City  Officers.  14. 

Action  on   insurance  contract. — See  Insurance. 

Action  to  recover  money  paid. — See  Money  Paid. 

Adequacy  of  remedy  in  damages— ^eaeh  of  eontract,-  -Ssc  CoN-> 
tracts,  84-36. 

Assumption  of  risk. — See  Personal  Injuries. 

Condemnation  proeeedinsrs. — See  Highways,  1. 

Contributory  nesliffence. — See  Personal  Injuries. 

Joint  wrongdoers. — See  Actions  and  Rbmdies,  20,  21. 

Notice  of  injury  and  claim  for  damages. — See  Railroaimb. 

Proximate  cause. — See  Personal  Injuries. 

Respondeat  eupericr. — See  Cities  and  City  Officbrs,  12,  18. 
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1.  Aggravation  or  mitigation. — In  an  action  against  a 
city  for  injury  to  the  person  and  property  of  a  saloon 
keeper  by  a  mob  the  conduct  and  reputation  of  the 
plaintiff  may  be  shown  in  mitigation  of  damages  to 

the  property.    Stevens  v,  Anthony 17^ 

2.  Attachment  of  money  and  notes. — The  measure  of 
damages  for  the  wrongful  attachment  of  money  and 
notes  by  wav  of  garnishment  is  interest  on  the  money 
and  notes  during  the  time  they  were  held  and  the 
necessary  expenses  incurred  in  regaining  possession 

of  the  property.    Dody  v.  Bank 406 

3.  Neither  the  loss  of  prospective  profits  in  the 

general  business  of  the  owner  nor  injury  to  his 
credit  are  elements  of  damage.    Id 406 

4.  Attorney's  fees. — See  No.  31. 

5.  Breach  of  contract. — Upon  the  rescission  of  a  con- 
tract the  party  not  in  default  is  entitled  to  recover 
necessary  expenditures  made  upon  the  faith  of  per- 
formance by  the  other  party.    Re<id  v.  Loftus 494 

6.  Where  plaintiff    had    substantiallv  complied 

with  an  agreement  by  which  he  was  to  conduct  a  busi- 
ness until  the  profits  aggregated  a  certain  sum, 
when  he  was  to  be  given  half  the  business,  in  an  ac- 
tion for  a  breach  by  the  defendant  a  claim  that  the 
plaintiff  was  permitted  to  establish  his  case  by  sec- 
ondary and  incompetent  evidence  not  sustained. 
Gilbert  v.  Grubel 476,  480 

7.  The  measure  of  damages  stated  for  the  breach 

of  an  agreement  by  which  plaintiff  was  to  conduct  a 
business  until  the  profits  amounted  to  a  certain  sum, 
when  he  was  to  be  given  a  half  interest  in  the  busi- 
ness.    Id. 476,  482 

8.  The  measure  of  damages  for  the  failure  of 

the  holder  of  a  mineral  lease  to  drill  wells  upon  the 
pr^nises  stated.    Howerton  v.  Gas  Co 368,  369 

9.  Where  a  building  contract    is    substantially 

complied  with,  except  in  certain  particulars,  and  a 
comparatively  small  expenditure  will  supply  the 
omissions  and  remedy  the  defects,  the  measure  of 
damages  for  such  nonperformance  is  the  reasonable 
expense  necessarv  to  make  the  work  conform  to  the 
contract    McCullougk  v.  Hayde 734,  787 

10.  The  statute  does  not  forbid  evidence  of  an 

oral  contract  for  the  sale  of  real  estate  to  be  given 
for  any  purpose  consistent  with  the  statute.  Bald- 
ridge  V,  Centgraf 248 

11.  One  who  in  reliance  upon  such  an  agreement 

has  incurred  expense  may  claim  reimbursement,  not 
under  the  contract,  but  from  all  the  facts  of  the  case. 

Id.   \  . . . .  244 

12.  Where  after  land  was  leased  for  crop  rent  and 

the  tenant  paid  $100  for  the  hay  crop  the  landlord 
conveyed,  warranting  against  encumbrances,  the 
grantee  was  entitled  to  recover  but  $100  for  breach  of 
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warranty,  having  ratified  the  lease  by  accepting  the 
landlord's  share  of  the  other  crops.    Chase  v.  JSames. .     28 
18.  Counter  claim  and  set-off. — See  Nos.  33,  34. 

14.  Destruction  of,  or  injury  to,  growing  crops. — The 
measure  of  damages  for  injury  to,  or  the  destruction 

of,  g^rqwing  crops  stated.    Sayers  v.  Railway  Co.,  123,  126 

15.  In  ascertaining  the  damages  for  injury  to  a 

growing  crop  a  liberal  rule  as  to  proof  of  the  value  at 
the  time  and  place  of  the  loss  should  be  applied,    /d.,  128 

16. A  landlord  who  is  to  receive  crop  rent  may 

maintain  an  action  for  injury  to  the  erowing  crop 
without  joinine  the  tenant,  but  can  only  recover  to 
the  extent  of  his  share.    Id. 123,  124 

17.  Direct  or  remote. — See  No.  8. 

18.  Excessive  or  inadequate  award. — Special  findings 
examined  and  found  not  to  be  without  support  in  the 
evidence  nor  contrary  to  the  instructions  of  the  court, 
and  not  inconsistent  with  the  general  verdict.  Wal- 
ters V.  Railway  Co 739,  743 

19.  A  claim  that  the  jud^ent  was  for  a  larger 

amount  than  the  evidence  justified  not  sustained. 
Marks  v.  Chumos 564 

20.  In  an  action  for  the  negligent  delivery  of  a 

telegram  the  evidence  held  to  warrant  exemplary 
damages,  and  an  award  of  $700  held  not  excessive. 
HoUingswortk  v.  Telegraph  Co 472 

21.  Where  the  sole  question  is  whether  plaintiff 

is  oititled  to  recover  on  a  contract,  and  there  is  no 
dispute  concerning  the  amount,  a  v^ict  for  half  the 
amount  claimed  should  not  be  received,  and  should  be 
set  aside  as  contrary  to  the  evidence,  at  the  instance  of 
either  party.    Bressler  v.  McVey 841 

22.  Exemplary. — (See,  also.  No.  20.)  Statements  by  an 
automobile  driver  made  after  an  accident,  showing  a 
disregard  of  plaintiff's  rights,  tended  to  show  mauce 
and  warranted  a  recovery  of  punitive  damages.  Mar- 
tin V.  Garloek 266,  268 

28.  Expenses  and  expenditures. — See  Nos.  2, 5, 9,  31,  33. 

24.  Future  or  permanent  disability. — The  allegations 
of  the  petition  in  an  action  for  personal  injuries  were 
sufficient  to  present  to  the  jury  the  question  of  future 
disability.    Fuqua  v.  Railroad  Co 816 

25.  Where  the  evidence  in  a  personal-injury  case 

does  not  show  permanent  injuries  it  will  not  be  in- 
ferred that  the  jury  allowed  for  such  injuries.  Bar- 
bour V.  Rosedale 218 

26.  Injury  to  credit. — See  No.  3. 

27.  Interest.— See  Nos.  2,  34. 

28.  Loss  of  profits. — See  No.  3. 

29.  Loss  of  time.— See  No.  31. 

30.  Rent. — See  Nos.  88,  34. 

31.  Replevin. — Where  a  successful  defendant  in  replevin 
brought  an  action  for  damages  on  the  replevin  bond. 
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loss  of  time,  attorney's  fees  and  expenses  incurred  in 
defending  the  replevin  action  were  not  recoverable, 
in  the  absence  of  malice  or  bad  faith  in  bringing  the 

replevin  action.    Lake  v.  Hargis 711 

82.  The  word  "damages,"  as  used  in  a  replevin 

bond,  refers  to  damages  that  may  be  occasioned  to  the 
defendant  by  the  detention  of  the  property  and  by  its 
loss  if  not  returned  when  a  return  is  adjudged.    Id.,  714 

33.  Rescission  of  contract. —  (See,  also.  No.  5.)  On  the 
rescission  of  a  contract  by  a  vendee,  who  recovered 
his  expenditures,  the  vendor  was  only  entitled  to  rent 
as  if  the  improvements  had  not  been  made.  Read  v. 
Loftua 494 

34.  If  the  vendor  had  been  charged  with  interest 

upon  the  expenditures  he  would  have  been  entitled  to 
rent  on  the  property  in  its  improved  condition.    Id 495 

85.  Special  damages.^-See  No.  24. 

86.  Statutory  damages — maximum  rate  law. — Damages 
recoverable  by  a  shipper  under  the  law  fixing  maxi- 
mum rates  for  the  transportation  of  oil  do  not  consti- 
tute a  fine  foi*  the  breacn  of  a  penal  law.  Tucker  v. 
RaUivay  Co 222,  224 

37.  The  legislature  may  segregate  oil  from  other 

commodities  and  make  its  transportation  the  subject 
of  special  regulation,  and  to  secure  observance  of  such 
regulation  may  impose  special  penalties.    Id, 222,  224 

88.  Value  of  land  sold  to  purchaser  in  reliance  on  a 
Judgment. — A  defendant  in  a  suit  to  quiet  title  who 
was  served  only  by  publication  and  who  had  the  judg- 
ment vacated  after  the  land  had  been  sold  to  an  inno- 
cent purchaser  held  entitled  to  a  judgment  against  the 
plaintiff  for  its  value.    Smith  v.  Land  Co 589 

DEATH — See  Evtoencb,  78;  Guardian  and  Ward,  1;  In- 
surance, 19;  Process,  12;  Taxation,  40-42. 

DECEIT— See  Fraud. 

DEEDS: 

Aeceptanc« — condition   of   eontrmct   of   sale   wmived. — See   Salbb, 

6.  7. 
Grantee  dead  when  tax  deed  was  executed. — See  Taxation,  40-42. 
Refusal  to  execute. — See  Contempt. 

1.  Cancellation. — (See,  also,  No.  6.)  In  an  action 
against  a  grantee's  heirs  to  cancel  a  deed  the  extent 
of  the  adjudication  as  against  a  claim  of  an  indebted- 
ness discussed.    Cemetery  Aeeociation  v.  Hanslip, ...     27 

2.  An  action  by  a  devisee  of  a  valid  will  to  can- 
cel a  deed  the  testator  was  fraudulently  procured  to 
execute  when  he  was  of  unsound  mind  is  equitable  in 
character,  and  neither  party  is  entitled  to  a  jury 
trial.    Hospital  Co,  v.  Philippi 64,    68 

3.  Where,  before  a  will  was  probated,  a  devisee 

sued  to  cancel  a  deed  executed  by  the  testator,  but 
after  probate  filed  an  amended  and  supplemental  peti- 
tion, on  which  the  cause  was  tried,  an  objection  that 
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the  action  was  prematurely  brought  became  immate- 
rial.    Id 64,     68 

4.  A  deed  void  because  the  grantee  knew  of  the 

.  grantor's  insanity  and  paid  only  a  nominal  considera- 
tion did  not  revoke  a  will  previously  made  by  the 
grantor,  and  a  devisee  under  the  will  had  sufficient 
interest  to  maintain  an  action  to  cancel  l^e  deed, 
although  there  had  been  no  disaffirmance  of  the  deed 
or  tender  of  the  consideration  paid  by  the  grantee. 

Id.  64,     68 

5.  A  petition  asking  that  a  deed  be  canceled  be- 
cause of  the  mental  incapacity  of  the  grantor  and 
the  undue  influence  exercised  upon  him  stated  only  a 
single  cause  of  action.     Id 65,     71 

6.  Consideration. —  (See,  also,  Nos.  8,  10-14.)  In  an 
action  by  a  cemetery  association  to  cancel  deeds  ex- 
ecuted to  a  stockholder,  who  was  to  transfer  his  stock 
to  the  association,  the  conveyances  held  void  for  want 
of  consideration  and  because  executed  without  author- 
ity.   Cemetery  Association  v.  Hanalip 21     25- 

7.  Insane  persons. —  (See,  also,  Nos.  3-5.)  Evidence  held 
sufficient  to  uphold  a  finding  that  a  grantor  was 
without  mental  capacity  to  execute  a  deed.    Hospital 

Co,  V.  PkUippi 65,    73- 

8.  A  deed  executed  by  an  insane  perscm  to  one 

who  knows  of  the  grantor's  mental  incapacity  and 
who  gives  no  substantial  consideration  for  the  prop- 
erty is  a  nullity.    Id 64,  68,    71 

9.  Quitclaim. — A  purchaser  in  reliance  upon  a  judg- 
ment rendered  upon  publication  service  held  to  be  a 
purchaser  in  good  faith,  although  there  was  a  quit- 
claim deed  in  his  chain  of  title.    Smith  v.  Land  Co. . .  589- 

10.  The  holder  of  a  quitclaim  deed  who  failed  to 

show  that  he  paid  a  valuable  consideraticm  had  no 
standing  to  claim  a  benefit  from  the  faUure  of  a  prior 
grantee  of  the  same  grantor  to  record  his  convey- 
ance.   Doty  V.  Bitner 551 

11.  Record. — (See,  also.  No.  10.)  Where  a  conveyance 
is  not  recorded  k  second  purchaser  from  the  same 
grantor,  to  be  protected  by  the  recording  act,  must 
show  that  he  paid  a  valuable  consideration. 

Kmse  V,  ConkUn 358,  862 

Doty  V.  Bitner 551,  652 

12.  Recitals  in  the  conveyance  of  the  payment  of 

consideration  are  not  evidence  against  strangers. 

Kruse  v,  Conklin 858,  362 

Doty  V.  Bitner 551,  552 

13.  Upon  proof  of  the  payment  of  a  valuable 

consideration  tJie  presumption  arises  that  the  second 
purchaser  acted  in  good  faith  and  without  notice. 

KrtLse  V.  Conklin 358,  868 

Doty  V.  Bitner 551,  552 

14.  An  unrecorded  conveyance  of  real  estate  is 

good  except  as  against  one  purchasing  without  notice 
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DEEDS — Continued  : 

and  for  a  valuable  consideration.     Kruse  v.  Conh- 
lift 358,  862 

15.  In  an  action  of  ejectment  a  d^nurrer  to  the 

defendant's     evidence     was     improperly     sustained. 
Hughes  v.  Delautre 548 

16.  Tax  deed. — See  Taxation. 

17.  Undue  influence. — See  No.  5. 

18.  Warranty. — (See,  also,  Damages,  12.)  Where  a  hus- 
band was  ordered  to  join  with  his  wife  in  a  convey- 
ance of  land  adjudged  to  her  in  a  divorce  suit  he  was 
not  in  contempt  for  refusing  to  execute  a  warranty 
deed.     Butler  v,  Butler % 130 

DEPAUL/r— See  Judgments. 

DEMAND — See  Replevin,  7;  Agency,  2. 

DEMURRER — See  Evidence;   Pleadings;   Practice,  Su- 
preme Ck>URT,  34. 

DEPARTURE — See  Pleadings. 

DESCENTS    AND    DISTRIBUTIONS  —  See    Taxation, 
40,  41. 

DESCRIPTION  OP  LAND— See  Cities  and  City  Offi- 
cers, 3;  Specific  Performance,  1,  2;  Process,  15. 

DISAPPIRMANCE— See  Contracts. 

DISBARMENT  PROCEEDINGS:  ' 

1.  Facts  requiring  disbarment. — The  evidence  and 
findings  held  to  authorize  and  require  the  revocation 
of  the  license  of  the  accused  to  practice  law  in  this 
state.    In  re  Washington. 829 

DISCLAIMER— See  Parties;  Replevin,  4. 
DISCRETIONARY  MATTERS: 

1.  Amendment  of  pleadings — Refusal  to  allow  an  an- 
swer to  be  amended  was  not  an  abuse  of  discretion. 
McCulUmgh  v.  Hayde 734 

2.  Consolidation  of  actions. — Refusal  to  permit  the 
consolidation  of  the  action  with  another  action,  in 
which  a  third  party  was  interpleaded,  was  not  an 
abuse  of  discretion.    Id 734 

3.  Employee. — See  Personal  Injuries,  46. 

4.  Forfeiture  of  appearance  bond. — Where  one  charged 
with  a  misdemeanor  is  released  on  bond  and  at  the 
time  set  for  trial  appears  by  attorney  only  it  is 
within  the  discretion  of  the  justice  of  the  peace  to 
proceed  with  the  trial  or  to  forfeit  the  bond.  The 
State  V.  Johnson 450 

5.  Laches. — Where,  by  reason  of  long  lapse  of  time, 
there  is  a  possible  loss  of  testimony  or  increased 
difficulty  of  defense,  the  doctrine  may  be  applied  in 
the  discretion  of  the  court;  but  laches  does  not  con- 
sist in  mere  lapse  of  time.  Harris  v.  Defen^ 
baugh    766,  770 
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DISCRETIONARY  MATTERS— Continued: 

6.  Municipal  authority— ordinance  or  resolution. — Al- 
though a  statutory  direction  that  certain  steps  shall 
be  taken  by  ordinance  leaves  no  discretion  in  the  city 
council  as  to  methods,  it  is  competent  for  the  coun- 
cil by  resolution  to  direct  officers  in  charge  of  grading 
a  street  not  to  cut  down  shade  trees  growing  therein 
until  such  action  shall  have  been  authorized  by  the 
council.     Remington  v.  Walthall 234,  238 

7.  Municipal  officers — removal  of  shade  trees. — An 
arbitrary  decision  by  a  city  officer,  not  made  in  good 
faith,  that  shade  trees  growing  in  a  street  are  a 
nuisance,  when  they  are  not  and  there  is  no  neces- 
sity for  cutting  .them  down,  is  no  protection  to  an 
officer  who  cuts  them  down  when  an  action  is  brought 
against  him  by  the  abutting  owner  to  recover  for 
their  loss.     Id 234 

8.  Performance  of  duty  imposed  by  law. — See  Man- 
damus. 

9.  Quo  warranto. — The  court  has  discretion  in  quo  war- 
ranto proceedings,  and  is  not  obliged  to  deprive  an 
official  of  his  office  on  account  of  irregularities,  al- 
though not  sanctioning  his  conduct.  The  State  v, 
Kennedy    388 

10.  Receivers— compensation. — The  compensation  of  re- 
ceivers, when  payment  shall  be  made,  and  from  what 
funds,  is  largely  discretionary  with  the  court,  and  it 
was  not  an  abuse  of  discretion  to  order  plaintifiTs 
claim  paid  before  that  of  the  receiver.  Bank  v. 
Vamer    692,  696 

11.  Specific  performance. — ^Whether  courts  shall  decree 
specific  performance  always  rests  in  their  sound  judi- 
cial discretion.    McNutt  v.  Nellans 428 

12.  Taxation. — (See,  also.  Bonds,  7.)  The  decision  of 
the  tax  commission  equalizing  the  assessment  of  prop- 
erty is  final  when  honestly,  although  erroneously, 
made.    Salt  Co.  v.  Ellsworth  County 203,  206 

18.  The  fact  that  the  commission  does  not  obtain 

the  best  evidence  of  value  or  adopt  the  best  plan  in 
estimating  the  value  does  not  entitle  plaintiff  to  an 
injunction.    Id 206 

14.  The  duty  of  county  commissioners  to  make  a 

tax  levy  for  the  maintenance  of  high  schools  under 
the  "Barnes  law"  stated. 

Board  of  Education  v,  Allen  County 782 

School  District  v.  Wilson  County 806 

15.  The  "rock  road  law"  vests  discretion  in  the 

county  commissioners  to  determine  whether  an  im- 
provement shall  be  made,  and  the  act  does  not  dele- 
rate  power  to  the  petitioners.  HiU  v,  Johnson 
bounty    813,  816 

DISCRIMINATION— See  Railroads. 

DISMISSAL  OF  ACTION — See  Actions  and  Remedies. 

DISTRICT  COURT— See  Practice,  District  Court. 
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DIVIDENDS— See  Corporations. 

DIVORCE  AND  ALIMONY: 
See  Contempt,  2.  8. 

1.  Alimony— foreign  divorce  decree. — (See,  also,  No. 
5.)  A  foreign  divorce  decree  barred  the  recovery  of 
alimony  in  this  state,  although  alimony  was  not 
awarded  nor  specificallv  referred  to  in  the  decree. 
McCormick  v.  MeCormtek 32,    49 

2.  Alimony — venue  of  action. — The  plaintiff  in  a  suit 
for  alimony  need  not  be  a  resident  of  the  state  or 

of  any  county  of  the  state.    Id 31,    62 

3.  The  suit  may  be  commenced  in  any  county 

where  defendant  may  be  summoned,  or  where  he  has 
property  subject  to  appropriation  to  pay  the  judg- 
ment if  he  be  a  nonresident.    Id 31,    52 

4.  Judgment — ^foreign. —  (See,  also.  No.  1.)  The  act 
of  1907  makes  the  enforcement  of  foreign  divorce  de- 
crees based  on  publication  service  obligatory  in  this 
state,  and  places  such  decrees  on  the  same  basis  as 
judgments  of  the  courts  of  this  state.    Id 32,    48 

5.  A  foreign  decree  in  a  divorce  suit  was  not 

open  to  collateral  attack  on  the  ground  of  fraud  in  a 
suit  for  alimony  in  Kansas.     Id. 32,    89 

6.  Judgment — ^jurisdiction. — A  court  had  jurisdictien 
to  hear  a  divorce  suit  even  if  the  allegations  of  the 
petition  were  false,  and  to  render  a  decree  even  if 
moved  to  do  so  by  false  testimony.    Id 32,     36 

DOCUMENTS— LOST  OR  DESTROYED— See  Highways, 
7;  Judgments,  35. 

DOUGLAS  COUNTY  COURT— See  Jurisdiction,  3. 

DUE  PROCESS  OF  LAW— See  Constitutional  Law. 

DUES — See  Insurance. 

DURESS— See  Criminal  Law,  23. 

E. 
EJECTMENT: 

1.  Lien  for  taxes. — See  Taxation. 

2.  Mortgagee  in  possession — mortgage  barred  by  lim- 
itation.— The  fact  that  a  mori^gee  in  possession 
could  not  enforce  his  mortgage  because  it  was  barred 
by  limitation  did  not  ^ve  the  mortgagor  the  right  to 
a  judgment  quieting  title  or  for  possession,  the  mort- 
gage debt  not  having  been  satisfied.    Capell  v.  Dill, .  652 

3.  Plaintiff's  rights  as  a  purchaser. — In  an  action  of 
ejectment  a  demurrer  to  the  defendant's  evidence 
was  improperly  sustained.    Hughes  v.  Delautre 548 

4.  Suit  to  enjoin  defendants  in  possession. — A  tax- 
deed  holder  held  not  entitled  to  an  injunction  against 
defendants  holding  possession  under  the  government 
title.     Baker  v.  Lane 715,  719 

ELECTION   OF   REMEDIES  — See   Actions   and  Rem- 
edies; Schools  and  School  Land,  6. 
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ELECTIONS: 

See  Quo  Warranto,  2,  3. 

1.  Bonds  in  aid  of  railroads.— (See,  also,  No.  3.)  The 
statutory  provision  for  calling  a  second  election  to 
vote  upon  a  railroad-aid  bond  proposition  does  not 
limit  the  number  of  elections  that  may  be  called. 
Railroad  Co,  v.  Scott  County 795,  806 

2.  The  word   "second"   in   such   statute   means 

"another."     Id 795,  806 

3.  Notice— errors  in  sheriff's  proclamation— election 
not  void. — Errors  in  the  first  publication  of  a  sheriff's 
proclamation  of  an  election  to  vote  upon  a  railroad- 
bond  proposition  held  to  be  formal  defects  and  not 

to  render  the  election  void.    Id. 795,  805 

4.  Qualified  voters. — Marshals  of  city  courts  (Laws 
1905,  ch.  193)  are  not  "city  officers,"  and  women  are 
not  "qualified  voters"  in  the  election  of  such  mar- 
shals.    Fee  V.  Richardson 190,  192 

5.  Tax  levy— county  high  schools. — See  Schools  and 
School  Land,  6. 

EMBEZZLEMENT— See  Criminal  Law. 

EMINENT  DOMAIN— See  Highways,  1. 

EMPLOYER  AND  EMPLOYEE — See  Personal  Injuries; 
Agency. 

ENCUMBRANCES— See  Damages,  12. 

EQUALIZATION— See  Taxation. 

EQUAL  PROTECTION  OF  THE   LAW— See  Constitu- 
tional Law. 

ERASURE — See  Negotlable  Instruments,  1;  Wills,  22. 

ESTOPPEL: 

Acceptance  of  benefits. — See  Contracts,  4-6,  81. 

Acquisition  of  tax  title  by  a  tenant. — See  Landlord  a^d  Tbn- 

ANT,   1. 

Admissions. — See  Evidence;  Pleadings. 

Assumption  of  risk. — See  Personal  Injuries. 

Contributory  neslierence. — See  Personal  Injuries. 

Election  of  remedies. — See  Actions  and  Remedies. 

Forfeiture  of  scnool  land. — See  Schools  and  School  Land,  16. 

Issue  tried  but  not  pleaded. — See  Pleadings,  2. 

Laches. — See  Actions  and  Rbmedus. 

Misinterpretation  of  a  statute.— See  Cities  and  Citt  Oiticbo,  4. 

Mistake  as  to  remedy. — See  Mines  and  Minbkals,  10. 

Netrlect  to  use  a  method  provided  by  law  for  kvyias  taxes. — Sea 

Schools  and  School  Land,  6. 
Ratification. — See  Agency.  7-9,  II ;  Damages,  12. 
Rm  judicata, — See  Judgments. 

EVIDENCE: 

1.  Admissibility  under  pleadings. — See  Pleadings,  3-6. 

2.  Admissions. — (See,  also,  Nos.  35,  50;  Pleadings, 
2.)  An  abandoned  pleading  has  some  evidentiary 
force  in  the  nature  of  an  admission,  and  should  be 
received  in  evidence  for  what  it  is  worth.  Watt  v. 
Railway  Co 459,  461 

3.  On   an   appeal  from  an   award  of  damages 

allowed  by  the  commissioners  for  the  establishment 
of  a  highway  evidence  of  the  prior  establishment 
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EVIDENCE— Continued  : 

of  the  highway  is  inadmissible.  Nelson  v,  Butler 
County  864 

4.  The  holder  of  a  tax  deed  was  concluded  by 

his  admission  of  ownership  of  the  property  when  the 
deed  was  issued.    Mattkewson  v.  Hevel 135 

5.  Aggravation  or  mitigation  of  damages. — See  No.  34. 

6.  Bill  of  exception8.-~(See,  also,  Nos.  73,  74.)     A  bill 

of  exceptions  was  signed  too  late.    Newton  v,  Toevs,     18 

7.  Burden  of  proof  and  presumptions. — (See,  also, 
Nos.  69,  71,  72;  Contracts,  74;  Taxation,  3,  57,  63, 
68,  70.)  In  replevin  by  a  mortgagee  of  chattels, 
where  the  defense  was  that  plaintiff  lacked  capacity 
to  sue  and  that  the  property  was  exempt,  the  burden 

of  proof  was  upon  the  defendant.    Colean  v,  Johnson,  655 

8.  In  an  action  under  the  factory  act  what  proof 

is  necessary  to  establish  liability  in  the  first  instance 
stated.    Caspar  v.  Leunn 605,  685 

9.  Plaintiff  need  not  prove  the  practicability  of 

providing  safeguards  to  the  machinery.    Id 605,  686 

10.  The  presumption  that  everyone   knows   the 

law  does  not  extend  so  f&r  as  to  make  one  guilty  of 
fraud  who  asserts  that  to  be  the  law  which  a  court  of 
last  resort  has  declared  to  be  otherwise.  Wagner  v. 
Beadle    471 

11.  In  an  action  to  remove  a  commissioner  from 

office  the  burden  of  showing  corruption  rests  upon 
the  state.  The  law  presumes  hones^  and  good  faith 
until  the  contrary  is  made  to  appear.  The  State  v, 
Kennedy   374,  882 

12.  The  burden  was  upon  a  lessor  who  sought  to 

cancel  a  lease  because  of  the  lessee's  failure  to  drill 
wells  to  show  that  damages  was  not  an  adequate 
remedy.    Howerton  v.  Gas  Co 867 

18.  Where  a  conveyance  is  not  recorded  a  second 

purchaser  from  the  same  grantor,  to  be  protected 
by  the  recording  act,  must  anow  that  he  paid  a  valu- 
able consideration. 

Kruse  v.  Conklin, 358,  862 

Doty  V,  Bitner 551,  552 

14.  Upon  proof  of  the  pasnnent  of  a  valuable 

consideration  tne  presumption  arises  that  the  second 

Purchaser  acted  in  good  faith  and  without  notice. 
:ru8e  V.  Conklin 358,  868 

Doty  V,  Bitner 551,  552 

15.  The  burden  of  proof  rested  upon  an  indorsee 

to  establish  his  ownership  of  a  note,  but  not  to  prove 
that  he  purchased  in  good  faith  and  without  notice 

of  fraud.    Bank  v,  Abmeyer 283,  286 

16. An  oral  admonition,  after  the  jury's  delibera- 
tions had  begun,  relating  to  the  burden  of  proof  held 
not  to  be  reversible  error.  Kamer  v.  Railroad  Conu 
pany  842 

58— 82  KAN. 


Digitized  by  VjOOQ IC 


914  SUPREME  COURT  OF  KANSAS. 

EVIDENCE— Continued  : 

17.  The  presumption  that  the  holder  of  negotiable 

paper  indorsed  in  blank  is  the  owner  was  not  de- 
stroyed by  the  erasure  of  a  prior  indorsement  made 

by  the  payee.    King  v.  Bellamy 301 

18.  Generally  where   a  mutilated  will  is  found 

among  the  t^stator^s  effects  the  presumption  arises 
that  the  mutilation  was  his  own  act,  done  with  a  re- 
voking purpose.     Sellards  v.  Kirhy 298 

19.  The  fact  that  a  will  was  written  by  the  tes- 
tator's daughter,  who  was  named  as  a  beneficiary, 
did    not    raise    a    presumption    of    undue    influence. 

Id 291,  294 

20.  Nor  did  it  make  a  case  for  the  application  of 

the  statutory  provision  that  a  will  written  by  a  prin- 
cipal beneficiary  and  confidential  agent  can  not  be 
held  valid  unless  it  be  affirmatively  shown  that  the 
testator  knew  its  contents  and  had  independent  ad- 
vice.   Id 291,  296 

21.  The  connection  of  the  subject  matter  of  sepa- 
rate sheets  of  paper,  the  last  one  being  signed,  was 
sufficient  to  establish  prima  forcie  the  identity  of  the 
other  sheets  as  parts  of  a  will.    Id 291,  293 

22.  While  it  was  presumed  that  an  employee  was 

properly  performing  his  duty  when  injured,  the 
same  presumption  applied  to  the  employer  in  respect 
to  furnishing  safe  appliances.     Duncan  v.  Railway 

Co : 230,  234 

23.  To  find  a  fact  by  presumption  the  inference 

should  be  a  logical  deduction,  and  reasonably  certain 
in  the  light  of  all  other  proper  presumptions  and  of 

all  collateral  facts.    Id 230,  233 

24.  In  an  action  by  the  beneficiary  of  a  member 

of  a  fraternal  insurance  order  who  had  disappeared 
and  had  not  been  heard  from  for  more  than  seven 
years  a  judgment  for  the  plaintiff  was  affirmed.  Far- 
ington  v.  Modem  Woodman 841 

25.  The  evidence  held  sufficient  to  make  a  prima 

facie  case  in  favor  of  plaintiff  in  an  action  to  recover 

a  real-estate  broker's  commission.    Putruim  v.  King . .  216 

26.  Where  the  evidence  in  a  personal-injury  case 

does  not  show  permanent  injuries  it  will  not  oe  in- 
ferred that  the  jury  allowed  for  such  injuries.  Bar- 
hour  V.  Rosedale 213 

27.  When    facts    are    proved    which    the   statute 

makes  prima  facie  evidence  of  negligence  the  ques- 
tion whether  such  prima  facie  case  is  overthrown  by 
defendant's  testimony  is  one  of  fact.  Manley  v.  Rail- 
way Co 211 

28.  Notations  in  a  book  in  which  school-land  sales 

are  recorded  held  prima  facie  evidence  that  a  pur- 
chaser's contract  was  forfeited  at  the  date  stated. 
Walrond  v.  Noyes 118 

29.  In  a  personal-injury  action  by  an  employee 

plaintiff  must  show  that  the  injury  occurred  through 
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the  omission  of  some  duty  by  the  master,  which  was 
the  proximate  cause  of  the  injury.  Pilgrim  v.  Verdi- 
gris       114 

30.  In  order  to  foreclose  a  mortgage  against  a 

defendant  who  does  not  claim  under  the  mortgagor 
the  plaintiff  must  show  that  the  mortgagor  had  title 
to  the  property,  so  that  the  mortgage  created  a  lien. 
Cooper  V.  Rhea 109,  113 

31.  Circumstantial. —  (See,  also,  No.  48.)  The  testimony 
iustified  the  inference  that  an  engineer  was  killed  by 
being  struck  by  the  girder  of  a  bridge  while  leaning 
out  of  the  cab  window  taking  a  signal  in  the  line  of 
duty,  although  no  one  saw  the  girder  of  the  bridge 
strike  his  head.     Cloud  v.  Railway  Co 851,  852 

32.  Collateral — proof  of  another  offense  than  the  one 
charged. — On  a  trial  for  uttering  forged  paper  to 
cover  a  shortage  evidence  that  the  defendant  forged 
other  notes  for  the  same  purpose  is  competent.  The 
State  V.  Chance 389,  891 

33.  Competent  against  one  defendant — another  held 
not  liable. — Certain  testimony  held  proper  to  be  con- 
sidered in  support  of  a  charge  of  a  fraudulent  pur- 
pose and  conspiracy,  although  one  of  the  defendants 
was  found  to  be  free  from  guilty  knowledge.    Bank 

V,  Hart   398,  401 

34.  Conduct  and  reputation. — In  an  action  against  a  city 
for  injury  to  the  person  and  property  of  a  saloon 
keeper  by  a  mob  the  conduct  and  reputation  of  the 
plaintiff  may  be  shown  in  mitigation  of  damages  to 
the  property.    Stevens  v.  Anthony 179 

35.  Confessions. — (See,  also,  No.  47.)  Exculpatory  de- 
nials by  one  charged  with  crime  were  not  admissions, 
and  were  not  within  the  rule  relating  to  confessions. 
The  State  v.  Turner 789 

36.  Ponflicting. — See  Nos.  45,  46,  86;  Practice,  Supreme 
Court,  7-13. 

37.  Contrary  to  the  physical  facts. — Evidence  examined 
and  the  physical  facts  held  not  shown  to  be  such  as  to 
authorize  a  reviewing  court  to  say  that  the  story  told 
by  plaintiffs  witnesses  was  false.  Sheppard  v.  Stor- 
age Co 509 

38.  To  justify  an  appellate  court  in  setting  aside 

a  verdict  supported  by  some  evidence,  on  the  ground 
that  it  is  contrary  to  the  undisputed  physical  facts> 
the  inconsistency  between  the  verdict  and  the  facts 
must  be  conclusively  demonstrated.    Id fe09 

39.  Cross-examination. — It  was  not  error  to  restrict  the 
evidence  to  the  issues  made.    MeCullough  v.  Hayde . .  734 

40.  Defenses  provable  under  a  general  denial. — Under  a 
general  denial  in  a  replevin  action  defendant  may  de- 
feat, a  recovery  by  plaintiff  by  showing  it  is  a  foreign 
corporation  and  not  entitled  to  maintain  the  action. 
Colean  v.  Johnson 656 
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EVIDENCE— Continued  : 

41.  It  is  the  Kansas  rule  and  practice  that  in  re- 
plevin cases  every  defense,  general  or  special,  meri- 
torious or  technical,  may  be  made  under  a  general 
denial.    Id 65S 

42.  Demurrer. — (See,  also,  No.  29.)  In  an  action  of  eject- 
ment a  demurrer  to  the  defendant's  evidence  was  im- 
properly sustained.    Hughes  v.  Delautre 54S 

48.  Evidence  showing  knowledge  by  the  chairman 

of  the  county  board  of  the  defective  condition  of  the 
bridge  where  plaintiff  was  injured  held  sufficient  as 
against  a  demurrer.    Mosier  v.  Butler  County 70S 

44.  On  a  demurrer  to  the  evidence  the  court  can 

only  determine  whether  there  is  any  evidence  fairly 
tending  to  prove  every  essential  fact  necessary  to  a 
recovery.    The  State  v.  White 781 

45.  In  considering  a  demurrer  to  the  evidence  the 

court  may  not  reconcile  conflicting  te^imony  or  de- 
termine tJie  weight  of  the  evidence.  Stiles  v.  Valley 
Township   84i 

46.  Direction  of  verdict. — (See,  also,  No.  86.)  In  an  ac- 
tion by  the  trustee  of  a  bankrupt  to  recover  a  pay- 
ment as  a  preference,  where  it  appeared  bv  the  imdis- 
puted  facts  that  the  creditor  had  reasonable  cause  to 
believe  that  the  debtor  was  insolvent  and  intended  a 
preference,,  it  was  not  error  to  direct  a  verdict  for 
plaintiff.    Shale  v.  Bank 640 

47.  Evidence  procured  by  intimidation. — (See,  also.  No. 
76.)  The  rule  excluding  proof  of  an  involuntary  con- 
fession and  that  relating  to  self-incrimination  held 
not  to  bar  the  admission  of  evidence  procured  by  in- 
timidation from  one  charged  with  murder.    The  State 

v.  Turner  787,  78* 

48.  Findings  of  fact.— (See,  also^  No.  23.)  Where  there 
is  no  substantial  evidence,  direct  or  circumstantial, 
tending  to  prove  a  material  fact,  a  finding  that  it  ex- 
ists can  not  be  sustained.    Duncan  v.  Railway  Co...  280 

49.  Fraud. — Where  corporate  stock  is  issued  in  exchange 
for  overvalued  property,  the  overvaluation  has  been 
held  to  be  evidence  of  fraud;  if  intentional,  proof  of 

it.    Bank  v.  Northup 641 

50.  Hearsay. — Testimony  that  after  an  accident  defend- 
ant's foreman  said  it  was  his  fault  and  he  had  neg- 
lected his  duty  was  hearsay.  Pilgrim  v.  VerM- 
gris    114,  UT 

51.  Immateral  error. — See  Nos.  58-60,  67. 

52.  Interest  of  a  witness. — See  Nos.  77,  87. 

58.  Judgment^vidence  against  surety  of  receiver's 
default. — ^The  finding  and  order  of  the  court  as  to 
payment  and  distribution  of  the  fund,  made  in  the 
action  in  which  a  receiver  was  appoint^,  was  evi- 
dence against  a  surety  to  show  a  breach  of  the  con- 
ditions of  the  receiver's  bond.    Bank  v,  Vamer,  692,  695 

54.  Judicial  notice.— (See,  also,  PRAcncs,  SUPSBMB 
Court,  87,  88.)   A  court  may  take  judicial  notice  of  a 
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tax  levied  by  the  board  of  commissioners  of  the 
county  in  which  the  court  is  held  upon  all  the  taxable 
property  in  the  county.  School  District  v.  Wilson 
County 806,  810 

56.  Malice— statements  made  after  accident. — State- 
ments by  an  automobile  driver  made  after  an  acci- 
dent, showing  a  disregard  of  plaintiff's  rights,  tended 
to  show  malice  and  warranted  a  recovery  of  punitive 
damages.     Martin  v,  Garlock 266,  268 

66.  Memory  of  a  witness. — The  fact  that  a  witness  testi- 
fies from  memory  to  matters  occurring  thirteen  years 
prior  affects  the  credibility  of  the  testimony  but  not 

its  competency.    Walrond  v.  Noyes 121 

67.  Motive  or  intention. — See  No.  77. 

68.  Opinions  and  conclusions. — (See,  also.  No.  77.) 
Plaintiff's  opinion  as  to  the  speed  of  an  automobile 
was  improperly  excluded;  but  the  error  was  rendered 
immaterial  by  explicit  findings  that  he  failed  to  ex- 
ercise due  care  and  that  defendant  was  not  negligent. 
Himmelwright  v.  Baker 669 

69.  It  was  not  material  error  to  refuse  to  permit 

a  physician  to  give  his  opinion  as  to  the  sanity  of  a 
person.    Hospital  Co,  v.  Philippi 72 

60.  In   an   action   for  the   contract  price  by   a 

builder  it  was  not  prejudicial  error  to  allow  plaintiff 
to  say  he  had  fully  performed  the  contract,  in  view  of 
the  evidence  and  findings.    McCullough  v,  Hayde ....  784 

61.  Oral  agreement. — The  statute  does  not  forbid  evi- 
dence of  an  oral  contract  for  the  sale  of  real  estate 
to  be  g^iven  for  any  purpose  consistent  with  the  stat- 
ute.   Baldridge  v.  (jentgraf 248 

62.  Parol  or  extrinsic. — (See,  also.  No.  71.)  If  a  con- 
tract be  fairly  susceptible  of  two  meanings,  the  gen- 
eral scope  and  purpose  of  the  transaction  and  all  the 
circumstances  are  to  be  considered  in  determining 
which    meaning    was    intended.     Brick   Co,    v.    Gas 

Co 752,  764 

68.  Parol  evidence  is  admissible  to  apply  a  de- 
scription, but  not  to  supply  it.    Hampe  v.  Sage 788 

64.  The  jurat  is  evidence  that  an  oath  was  ad- 
ministered, and  in  the  absence  of  a  jurat  the  fact  may 
be  proved  by  evidence  aliunde,    James  v.  Logan,  285,  288 

66.  Where  the  return  of  service  of  notice  of  a 

proceeding  to  forfeit  a  school-land  contract  was  de- 
fective parol  evidence  was  admissible  to  show  that 
the  service  was  sufficient.    Walrond  v.  Noyes, . .  .118,  121 

66.  Perjury. — See  Judgments,  14, 18. 

67.  Primao^  or  secondary. — (See,  also,  No.  82.)  Where 
plaintiff  had  substantially  complied  with  an  aeree- 
ment  by  which  he  was  to  conduct  a  business  until  the 
profits  aggregated  a  certain  sum,  when  he  was  to  be 

S'ven  half  the  business,  in  an  action  for  a  breach  by 
e  defendant  a  claim  that  the  plaintiff  was  per- 
mitted to  establish  his  case  by  secondary  and  incom- 
petent evidence  not  sustained.    Gilbert  v,  (rrubel,  476,  480 
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68.  Where  the  issue  was  as  to  the  width  of  an 

established  road,  and  the  records  had  been  destroyed, 
secondary  evidence  that  the  road  had  been  estab- 
lished and  recognized  as  a  sixty-foot  road  was  ad- 
missible.   Bowland  v.  McDonald 84 

69.  Where  proceedings  are  attacked  as  void,  and 

the  record  is  shown  to  have  been  lost  or  destroyed, 
secondary  evidence  may  be  considered,  and  every  rea- 
sonable presumption  in  support  of  the  validity  of  Uie 
proceedings  should  be  entertained.  Brumbaugh  v, 
Wilson   , 63,     57 

70.  Privileged  matters. — See  No.  59. 

71.  Record.— (See,  also,  Nos.  28,  68.)  The  act  of  1907 
permitting  parol  evidence  of  service  and  making  cer- 
tain records  prima  facie  evidence  of  a  valid  for- 
feiture of  school  land  was  intended  to  operate  retro- 
actively, and  is  not  void  for  that  reason.     Walrond 

V.  Noyes  119,  120 

72.  The  tax  rolls  held  prima  facie  evidence  that 

the  person  in  whose  name  land  was  assessed  was  the 
owner  in  an  action  to  annul  a  tax  deed  issued  to  him. 
Matthewaon  v,  Hevel 136 

73.  Referee — review. — The  procedure  to  obtain  a  review 
by  the  trial  court  of  evidence  taken  before  a  referee 
stated.    Newton  v.  Toevs 15,     19 

74.  Evidence    taken    before    a    referee    but   not 

brought  before  the  district  court  can  not  be  reviewed 
by  the  supreme  court  to  determine  whether  it  sup- 
ports the  findings.    Id 15,     19 

75.  Review. — See  Practice,  Supreme  Court. 

76.  Self-Incriminating  testimony. —  (See,  also,  No.  47.) 
In  a  criminal  action  articles  procured  from  defena- 
ant  by  force  or  coercion  are  admissible  against  him, 
so  long  as  he  has  not  been  constrained  by  the  court 

to  produce  them.     The  State  v.  Turner 798 

77.  Testimony  by  a  witness  as  to  his  state  of  mind. — 
Where  the  motive  or  belief  of  a  person  is  material, 
and  he  is  a  competent  witness  to  prove  such  condi- 
tion, he  may  testify  to  it  directly  in  connection  with 
his  testimony  detailing  the  circumstances  and  situa- 
tion in  which   he  was   acting.     Bowers  v.  Railway 

Co 95,  101 

78.  Transactions  with  persons  since  deceased. — A  wit- 
ness is  not  incompetent  to  testify  to  transactions  with 
persons  since  deceased  where  the  adverse  party  is  the 
assignee  of  the  administrator  of  an  estate.     Stewart 

V,  Falkenberg 576,  579 

79.  Value  of  growing  crops  at  time  and  place  of  in- 
jury.— In  ascertaining  the  damages  for  injury  to  a 
growing  crop  a  liberal  rule  as  to  proof  of  the  value  at 
the  time  and  place  of  the  loss  should  be  applied. 
Say  era  v.  Railway  Co 128 

80.  Value  of  property  assessed. — The  officers  are  not 
required  to  value  land  containing  salt  deposits  as  if  it 
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were  agricultural  land,  nor  by  the  quantity  of  salt 
mined  during  the  preceding  year.  Salt  Co,  v.  Ells- 
worth County  206 

81.  The  commission  may  avail  itself  of  any  infor- 
mation it  can  obtain  that  will  enable  it  to  make  a  just 
estimate  of  the  actual  value.    Id 206 

82.  The  fact  that  the  commission  does  not  ob- 
tain the  best  evidence  of  value  or  adopt  the  best  plan 
in  estimating  the  value  does  not  entitle  plaintiff  to  an 
injunction.     Id. 206 

83.  Weight  and  credibility.— (See,  also,  Nos.  37,  44-46, 
86.)  Whether  a  charge  of  fraud  is  sustained  by  posi- 
tive proof  is  for  the  trial  court  to  determine;  on  re- 
view the  only  inquiry  is  whether  the  finding  is  sup- 
ported by  substantial  evidence.  MercantiR  Co.  v. 
SHefel  7,     13 

84.  Where  in  an  equitable  proceeding  a  jury  is 

called  to  answer  special  questions,  the  court  may 
adopt  their  findings  or  i^niore  them  and  make  answers 
of  its  own,  based  upon  an  independent  consideration 

of  the  testimony.    Hospital  Co.  v.  Philippi 64,     68 

85.  The  fact  that  a  witness  testifies  from  memory 

to  matters  occurring  tiiirteen  years  prior  affects  the 
credibility  of  the  testimony  but  not  its  competency. 
Walrond  v.  Noyes 121 

86.  Withdrawal  of  conflicting  testimony  from  jury. —  * 

Where  the  determination  of  a  question  of  fact  necessi- 
tates the  consideration  of  all  the  evidence,  which  is 
conflicting,  it  is  error  to  direct  the  jury's  attention  to 
a  small  portion  of  the  evidence  and  instruct  them  to 
find  for  plaintiff  if  such  evidence  establishes  the  fact. 
Schick  V.  Warren 90 

87.  Witnesses  to  prove  execution  of  a  will. — The  stat- 
ute making  void  a  devise  to  a  witness  to  a  will  which 
can  not  be  proved  without  his  testimony  applies  only 

to  attesting  witnesses.    Sellards  v,  Kirhy 291,  293 

EXCEPTIONS: 

Bill  of.— See  Evidbnce,  6,  78.  74. 

Beferee's  report — See  Pbacticb,  District  Court,  12-14. 

EXCESSIVE  DAMAGES— See  Damages. 

EXECUTIONS: 

See  Limitation  of  Actions.  15. 

1.  Equitable   interest — purchaser  of   school .  land. — A 

holder  of  a  certificate  to  school  land,  having  paid  part 
of  the  purchase  price,  was  the  equitable  owner  of  the 
land.    Kobertson  v.  Howard 588 

2.  His  equitable  interest  in  such  land  was  real 

estate,  and  as  such  was  subject  to  sale  on  execution. 

Id.  588 

3.  Supersedeas. — See  Bonds,  17. 
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EXECUTORS  AND  ADMINISTRATORS: 
See  Guardian  and  Ward.  1 ;  Wills. 

1.  Assignee  of  administrator — evidence. — A  witness 
is  not  incompetent  to  testify  to  transactions  with  per- 
sons since  deceased  where  the  adverse  party  is  the 
assignee  of  the  administrator  of  an  estate.    Stewart 

V.  Falkenberg   576,  579 

2.  Claims  against  estate. — ^Where  the  contract  which 
created  a  trust  compels  a  beneficiary  to  rely  upon  the 
trustee's  personal  liability,  the  baieficiary  may  main- 
tain an  action  at  law  against  the  trustee  or  his  admin- 
istrator to  recover  a  debt  matured  by  the  terms  of  the 
contract.    O'Neil  v.  Epting 245 

EXEMPLARY  DAMAGES— -See  Damages. 

EXEMPTIONS — See  Homesteads  and  Exemptions. 

EXPENSES  AND  EXPENDITURES—See  Counties,  16, 
18;  Damages,  2,  8,  5,  9,  11,  31-34;  Insurance,  13; 
Mandamus,  9,  10;  Wills,  15-17. 

EXTRINSIC  EVIDENCE— See  Evidence,  62-65. 

F. 
FACTORY  ACT — See  Personal  Injuries. 

FALSE  IMPRISONMENT: 

1.  Authority  of  officer. — A  marshal  appointed,  con- 
firmed and  sworn  had  authority  to  arrest  on  view, 
without  a  warrant,  although  no  commission  had  been 
issued  and  he  had  not  subscribed  to  the  oath.  Mor- 
rison V.  Pence 420,422 

2.  Pleadings — grounds  for  arrest. — In  an  action  for 
false  imprisonment  the  failure  of  the  officer's  answer 
justifying  the  arrest  to  state  the  offense  and  the 
erounds  for  the  arrest  was  not  material,  plaintiff 
being  fully  informed  as  to  the  nature  of  the  charge 
and  the  cause  of  his  arrest.    Id. 420,  422 

FALSE  REPRESENTATIONS— See  Fraud,  9-18. 

FEES  AND  SALARIES: 

1.  Assistant  attorney-general. — In  an  action  against  a 
county  by  an  assistant  attorney-general  to  recover 
fees  for  prosecutions  under  the  prohibitory  law  a  mo- 
tion to  make  a  petition  more  demiite  was  properly  de- 
nied.   Mikesell  v.  Wilson  County 502,  506 

2.  Attorneys. — (See,  also,  Damages,  31;  Limitation 
OP  Actions,  11.)  A  claim  of  error  achnitting  testi- 
mony of  the  amount  paid  attorneys  not  su^ined. 
Heneks  v.  Young 860,  861 

8.  Clerk  of  the  district  court. — The  statute  construed 
to  give  a  clerk  of  the  district  court  in  a  county  of  a 
given  population  all  fees  up  to  $1400  per  annum,  and 
fees  in  excess  of  that  amount  are  to  be  divided  one- 
half  to  the  clerk  and  one-half  to  the  county.  Wolfe 
V.  Lyon  County 516 
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FEES  AND  SALARIES— Continued: 

4.  County  commissioners. — County  commissioners  may 
perform  official  services  outside  of  board  meetings, 
and  a  single  member,  acting  for  the  board,  may  render 
lawful  services  as  a  commissioner  and  be  paid  the 
statutory  compensation  therefor.  The  State  v.  Ken- 
nedy   873,  879 

5.  Record  proof  of  the  number  of  meetings  a 

commissioner  attended  does  not  tend  to  prove  that 
other  services  were  not  performed,  or  cast  upon  him 
the  burden  of  justifying  the  receipt  of  more  compen- 
sation than  he  was  entitled  to  for  attending  board 
meetings.    Id 874,  882 

6.  Judicial  officers. — ^A  rehearing  denied  in  an  action  to 
recover  from  a  county  fees  claimed  for  official  services 
in  various  actions  and  proceedings.  Gunning  v, 
Wyandotte  County 219 

7.  Receivers. — The  compensation  of  receivers,  when  pay- 
ment shall  be  made,  and  from  what  funds,  is  lai^^y 
discretionary  with  the  court,  and  it  was  not  an  abuse 
of  discretion  to  order  plaintiff's  claim  paid  before  that 

of  the  receiver.    Bank  v.  Vamer 692,  696 

FELLOW  SERVANTS — See  Personal  Injuries. 

FENCES: 

1.  Injury  by  trespassing  animals. — One  who  failed  to 
keep  up  a  portion  of  a  division  fence  in  accordance 
with  an  agreement  could  not  recover  for  injury  by 
trespassing  animals  under  the  statute  forbidding  the 
owner  of  such  animals  to  permit  them  to  run  at 
large.    McAfee  v.  Walker 182,  184 

2.  The  distinction  between  failing  to  "confine" 

animals  and  permitting  them  to  "run  at  large"  dis- 
cussed.   Id 185 

8.  Oral  agreement— partition  fence. — An  oral  agree- 
ment by  adjoining  landowners  that  each  should  main- 
tain one-half    of  a  division  fence  held    enforceable. 

Id. 182,  188 

FINDINGS: 

Conclusiveness. — See  Practicb,  Supreme  Court. 
Conclusiveness  on  trial  court — See  Practice,  Distriot  Court,  6. 
Conclusiveness — ^performance  of  eondltlons. — See  Contracts,   15. 
Included   in   seneral   flndinffs. — See   Judgments,    12;   Jury   and 

Jurors.  12. 
Presumptions. — See  Evidence,  28. 
Referee. — See  Practice,  District  Court,  12-14. 
Special. — See  Jury  and  Jurors. 

FINES  AND  PENALTIES: 

Failure  to  furnish  cars. — See  Railroads,  18-16. 
MaTJmnm  rate  law. — See  Railroads,  88,  41,  46. 

FIRE — See  Railroads,  31. 

FIRE  INSURANCE— See  Insurance. 

FLOODS    AND    FRESHETS — See  Waters  and  Water- 
courses. 
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FORECLOSURE— See  Mortgages;  Mechanic's  Lien;  Ju- 
dicial Sales,  4. 

FOREIGN  CORPORATIONS— See  Corporations. 

FOREIGN  JUDGMENTS— See  Judgments. 

FORFEITURE — See  Bonds;  Contracts;  Insurance;  Of- 
fice AND  Officers;  Schools  and  School  Land. 

FORGERY— See  Criminal  Law. 

FRANCHISES— See  Cities  and  City  Officers,  12,  13. 

FRATERNAL  INSURANCE— See  Insurance. 

FRAUD: 

See  Bankruptcy;  Disbarment  Proceedings. 

Admissions. — See  Pleadings,  2. 

Corruption  in  office. — See  Oftice  and  Opficers. 

False  entries  in  account  books  of  '^moneyed  corporations." — See 

Criminal  Law.  7. 
Good  faith  of  official  acts. — See  Cities  and  City  QpncERS.  14. 
Good  faith  of  purchasers. — See  Sales,  26-40. 
Payment  of  iUesral  or  excessive  demands  against  a  county. — See 

Counties. 

1.  A^ent. — A  husband  was  his  wife's  agent,  and  she  was 
answerable  for  the  fraud  which  he  committed  while 
acting  within  the  scope  of  his  authority.    Mercantile 

Co,  V.  Stiefel 7,    14 

2.  Alteration  of  writings. — The  presumption  that  the 
holder  of  negotiable  paper  indorsed  in  blank  is  the 
owner  was  not  destroyed  by  the  erasure  of  a  prior 
indorsement  made  by  the  payee.    King  v.  Bellamy . . .  801 

3.  Where  a  testator  signed  a  will  below  the  at- 
testation clause,  but  when  offered  for  probate  the 
signature  had  been  partially  erased,  and  his  name 
written  above  such  clause,  apparently  by  himself,  the 
will  was  properly  admitted  to  probate.  Sellards  v. 
Kirby  292,  297 

4.  Appraisement  of  school  land — undervaluation. — In 

an  apiion  to  set  aside  the  appraisement  of  school 
land  and  cancel  the  certificate  of  purchase  the  evi- 
dence was  insufficient  to  sustain  the  charge  of  fraud- 
ulent undervaluation.    The  State  v.  White 777 

5.  Collusive  proceeding. — Where  an  officer  refuses  to 
perform  an  act  which  he  believes  the  statute  re- 
quires, because  of  a  doubt  and  because  he  wishes  an 
early  decision  by  a  court,  a  proceeding  by  the  state 
to  compel  such  action  is  not  fictitious.  The  State  v, 
Dolley    533,  587 

6.  Deeds. — A  deed  executed  by  an  insane  person  to  one 
who  knows  of  the  grantor's  mental  incapacity  and 
who  gives  no  substantial  consideration  for  the  prop- 
erty is  a  nullity.    Hospital  Co.  v.  Philippi 64,  68,     71 

7.  Joint  wrongdoers. — See  No.  10. 

8.  Judgment. — See  Judgments. 

9.  Misrepresentations. —  (See,  also.  No.  1.)  Where  a 
stockholder  procures  a  dividend  partly  out  of  in- 
vested capital  by  fraudulently  deceiving  the  directors 
as  to  the  amount  of  surplus  on  hand  he  is  liable  to 
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the  corporation  for  the  amount  his  share  in  the  dis- 
tribution was  increased  by  the  misrepresentation. 
Mercantile  Co,  v.  Stiefel 7,       8 

10.  Where  several  stockholders  unite  in  the  per- 
petration of  such  a  fraud  they  are  liable  jointly  to 
the  extent  of  the  total  excess  received  by  all.    Id.,  7,     14 

11.  Where  the  participants  in  such  fraud  con- 
stitute a  majority  of  the  directors  the  situation  is  the 
same  as  though  the  conspirators,  not  being  directors, 
had  so  misled  the  entire  membership.    Id 7,     11 

12.  A  finding  that  the  insured  had  not  misrepre- 
sented his  age  in  his  application  for  membership  m  a 
fraternal  insurance  order  held  conclusive  on  review. 
King  v.  Modern  Woodmen 352 

13.  Ignorance  of  the  ill  health  of  a  delinquent 

member  does  not  prevent  the  acceptance  by  an  insur- 
ance society  of  the  amount  he  is  in  arrears  from 
effecting  a  reinstatement,  in  the  absence  of  fraudu- 
lent representations  or  concealment.  Mosiman  v. 
Benefit  Association 671,  674 

14.  The  rule  that  the  public   records  furnished 

constructive  notice  of  fraud  so  as  to  set  the  statute 
of  limitations  in  motion  held  not  applicable  to  a 
vendor  who  innocently  relied  upon  false  representa- 
tions made  by  the  vendee  respecting  the  state  of  the 
record.     Hutto  v,  Knowlton 445 

15.  When    false    representations    are    actionable 

stated.    Bank  v.  Hart 398,  400 

16.  In  an  action  for  fraudulent  misrepresenta- 
tion  the   petition   stated   a   single   cause   of   action. 

Id 398,  400 

17.  Certain  testimony  held  proper  to  be  consid- 
ered in  support  of  a  charge  of  a  fraudulent  purpose 
and  conspiracy,  although  one  of  the  defendants  was 
found 'to  be  free  from  guilty  knowledge.    Id 398,  401 

18.  The    failure   to    surrender    notes   given    for 

money  obtained  by  fraudulent  representations  was 
not  a  prerequisite  to  an  action  for  damages  for  such 
representations.     Id, 398,  402 

19.  Notice. —  (See,  also,  No.  14.)  The  record  of  a  judg- 
ment annulling  a  grantor's  title  but  voidable  on  the 
ground  of  fraud  held  to  be  notice  to  a  purchaser 
from  the  time  of  the  perpetration  of  the  fraud. 
Duphome  v.  Moore 159,  161 

20.  An  action  to  set  aside  a  judgment  based  on  a 

willfully  false  affidavit  for  publication  service  must 
be  brought  in  two  years  after  actual  or  constructive 
notice  of  the  fraud.    Id 159,  161 

21.  The  burden  of  proof  rested  upon  an  indorsee 

to  establish  his  ownership  of  a  note,  but  not  to  prove 
that  he  purchased  in  good  faith  and  without  notice  of 
fraud.     Bank  v,  Abmeyer 283,  285 

22.  A  judgment  quieting  title  held  not  void,  al- 
though based  on  a  tax  deed  void  on  its  face.    Smith 

V,  Land  Co 539 
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23.  When    false    representations    are    actionable 

stated.    Bank  v.  Hart 398,  40(> 

24.  The  fraud  for  which  a  judgment  may  be  set 

aside  must  be  actual  fraud,  involving  intentional 
wrong,  as  distinguished  from  legal  or  constructive 
fraud.     Wagner  v,  Beadle 468 

25.* A  decree  quieting  title,  rendered  upon  publi- 
cation service  and  without  actual  notice,  can  not 
after  three  years  be  set  aside  as  fraudulent  merely 
by  showing  that  plaintiff's  title  was  based  solely  upon 
a  defective  tax  deed.    Id 469- 

26.  A  junior  lienholder  in  default  was  entitled 

to  have  a  judgment  vacated  because,  after  examining 
the  pleadings  and  deciding  his  interests  were  not 
affected,  the  pleadings  were  amended  in  a  material 
matter  without  his  knowledge  or  consent.    Beekman 

V.  Trower 82T 

27.  Oral  agreement.— ^  See,  also.  Specific  Perform- 
ance.) Where  a  written  lease  for  more  than  one 
year  was  orally  assigned  by  the  lessee  to  a  third 
party,  who  orally  agreed  with  the  lessor  to  comply 
with  the  terms  of  the  contract,  the  lease  was  binding 
upon  the  assignee  as  if  he  had  signed  it.  Marks  v. 
Cfhumos    562" 

28.  A  lease  for  more  than  one  year,  signed  by  one 

partner  only,  but  made  for  the  benefit  of  the  firm, 
held  also  to  obligate  the  partner  who  did  not  sign. 

fd 562 

29.  The  statute  does  not  forbid  evidence  of  an 

oral  contract  for  the  sale  of  real  estate  to  be  given  for 
any  purpose  consistent  with  the  statute.  BaXdridge  v. 
Centgraf    248 

80. One  who  in  reliance  upon  such  an  agrreement 

has  incurred  expense  may  claim  reimburs^n^it,  not 
under  the  contract,  but  from  all  the  facts  of  £he  case. 
Id.  244 

81.  An  oral  agreement  by  adjoining  landowners 

that  each  should  maintain  one-half  of  a  division  fence 
held  enforceable.    McAfee  v.  Walker 182,  18S 

82.  Where  land  was  leased  for  crop  rent,  the  ten- 
ant paying  cash  in  advance  for  the  landlord's  share  of 
the  hay,  Qie  transaction  was  a  lease  and  not  within 
the  statute  of  frauds.    Chase  v,  Barnes 80 

83.  Overvaluation  of  property  for  which  corporate 
stocic  is  issued. — ^Where  corporate  stock  is  issued  in 
exchange  for  overvalued  property,  the  overvaluation 
has  be^  held  to  be  evidence  of  fraud;  if  intentional, 
proof  of  it.    BarUc  v,  Northup 641 

84.  Preferential  payment. — See  Bankruptcy. 

85.  Presumption — knowledge  of  the  law. — The  pre- 
sumption that  everyone  laiows  the  law  does  not  extend 
so  far  as  to  make  one  guilty  of  fraud  who  asserts  that 
to  be  the  law  which  a  court  of  last  resort  has  declared 

to  be  otherwise.    Warner  v.  Beadle 471 
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86.  Proof. — (See,  also,  No.  33.)  Whether  a  charge  of 
fraud  is  sustained  by  positive  proof  is  for  the  trial 
court  to  determine;  on  review  the  only  inquiry  is 
whether  the  finding  is  supi>orted  by  substantial  evi- 
dence.   Mercantile  Co.  v.  Stiefel 7,    13 

87.  Taxation. — If  an  assessm^it  is  fraudulently  made,  or 
is  so  out  of  proportion  to  the  actual  value  as  to  give 
reasonable  assurance  of  a  dishonest  valuation,  the 
enforcement  of  the  tax  may  be  enjoined.  Salt  Co.  v. 
Ellsworth  County   205 

88.  A  petition  to  enjoin  the  collection  of  a  tax 

which  charged  that  the  commissioners  knowingly 
fixed  an  exorbitant  and  grossly  excessive  valuation  on 
plaintiff's  property  was  not  demurrable.    Id... .  .208,  205 

89.  Unconscionable  contract. — Equity  will  not  enforce 
an  unconscionable  contract;  but  the  mere  fact  that 
one  provision  of  a  legal  contract,  or  even  the  entire 
contract,  is  more  favorable  to  one  party  than  to  the 
other  does  not  ordinarily  render  it  unconscionable. 
Brick  Co.  v.  Gas  Co 752,  755 

40.  Undue  influence. — A  petition  asking  that  a  deed  be 
canceled  because  of  the  mental  incapacity  of  the 
grantor  and  the  undue  influence  exercised  upon  him 
stated  only  a  single  cause  of  action.  Hospital  Co.  v. 
PhUippi    65,    71 

41.  The  fact  that  a  will  was  written  by  the  tes- 
tator's daughter,  who  was  named  as  a  beneficiary, 
did  not  raise  a  presumption  of  undue  influence.  Sel- 
lards  V.  Kirhy 291,  294 

42.  Unfair  competition. — See  Trade-marks. 
FREIGHT  TRAINS— See  Personal  Injuries,  15,  16. 


GARNISHMENT — See  Attachment. 
GENERAL  DENIAL— See  Pleadings. 
GIFTS— See  Wills. 
GOVERNOR^PARDON— See  Costs,  5. 
GROWING  CROPS— See  Damages,  14-16;  Sales,  41. 
GUARANTY — See  Suretyship  and  Guaranty. 
GUARDIAN  AND  WARD: 

1.  Action  against  deceased  guardian's  surety. — A  set- 
tlement of  a  deceased  guardian's  accounts  in  the  pro- 
bate court  held  not  a  condition  precedent  to  an  action 
for  conversion  in  the  district  court  as^inst  the  surety 
on  his  bond  and  his  administrator.    Mitchell  v.  Kelly, 

2.  Arrival  at  majority — abatement  of  action. — The 
fact  that  a  minor  became  of  age  after  judgment 
in  an  action  brought  by  his  fifuardian  did  not  abate  the 
appeal  by  the  guardian.    la. 1, 
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HEALTH— See  Insurance,  1,  23,  24. 

HEARSAY — See  Evidence. 

HEIRS — See  Process,  13. 

HERD  LAW— See  Fences. 

HIGH  SCHOOLS — See  Schools  and  School  Land,  3-6. 

HIGHWAYS: 

Cost  of  street  improvement. — See  Cities  and  City  Oppicbbs,  8.  4. 
Injury    to    traveler — automobiles. — See    Personal    Injuribs.    66; 

Damages.  22. 
Railway  erossin?. — See  Personal  Injuries,  18. 

1.  Appeal  from  award— evidence  of  prior  establish- 
ment.— On  an  appeal  from  an  award  of  damages  al- 
lowed by  the  commissioners  for  the  establishment  of  a 
highway  evidence  of  the  prior  establishment  of  the 
highway  is  inadmissible.    Nelson  v,  Butler  County. . .   864 

2.  Approach  of  a  bridge. — The  wooden  approach  is  as 
much  a  part  of  a  bridge  as  the  steel  structure. 
Mosier  v.  Butler  County 709 

3.  Defective  bridge — proximate  cause  of  injury. — 
Notwithstanding  the  frightening  of  his  horses  plain- 
tiff's injury  would  not  have  resulted  if  the  guard 
rail  of  a  bridge  had  not  been  defective.    Id 709 

4.  Establishment — damages— estoppel. —  One  who  ob- 
jected to  the  establishment  of  a  40-foot  road,  but 
claimed  damages,  was  not  thereby  estopped  to  assert 
that  the  road  was  not  legally  established.    Bowland 

V,  McDonald 84,     819 

5.  Establishment— existing  road  not  vacated. — ^Where 
a  60-foot  road  established  on  a  section  line  has  not 
been  vacated  the  commissioners  can  not  grant  a  peti- 
tion establishing  a  40-foot  road  on  the  same  line. 

Id, 84,    88 

6.  EsUblishment— legislative  act.— The  act  of  1887  de- 
claring all  section  lines  in  certain  counties  to  be  pub- 
lic highways  did  not  establish  such  highways,  tt 
required  action  by  proper  authorities  to  open  the 
roads  to  public  use.    Id 86,    87 

7.  Establishment — sec6ndary  evidence. — Where  the  is- 
sue was  as  to  the  width  of  an  established  road,  and 
the  records  had  been  destroyed,  secondary  evidence 
that  the  road  had  been  established  and  recognized  as 

a  60-foot  road  was  admissible.    Id 84 

8.  Notice  of  defect  in  a  bridge. — Evidence  showing 
knowledge  by  the  chairman  of  the  county  board  of  the 
defective  condition  of  the  bridge  where  plaintiff  was 
injured  held  sufficient  as  against  a  demurrer.    Mosier 

V.  Butler  County 708 

9.  Knowledge  of  the  defective  condition  of  the 

bridge  at  the  exact  spot  where  it  gave  way  is  not  re- 
quired.   Id 710 
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10. ' Actual  knowledge  of  the  defect  is  the  same  as 

actual  notice.    Id 710 

11.  Whether  a  township  trustee  had  notice  of  de- 
fects in  a  culvert  was  a  question  of  fact.  Stiles  v. 
Valley  Township 849 

12.  Repair  of  bridges.— See  Counties,  16,  18,  20-22. 

13.  Rocic  road  law — validity. — The  statute  known  as  the 
''rock  road  law*'  is  not  unconstitutional  on  the  ground 
that  it  delegates  legislative  power  to  the  petitioners. 
Hill  V,  Johnson  County 813,  816 

14.  Nor  for  the  reason  that  the  act  contains  no 

express  provision  for  notice  to  property  owners  before 
the  special  assessments  become  a  tax  upon  their 
property.    Id 813,  819 

15.  Nor  because  it  gives  the  county  board  author- 
ity to  tax  one-fourth  of  the  cost  of  the  improvement 
upon   the   township   through   which   the   road   runs. 

Id, 813,  820 

HOMESTEADS  AND  EXEMPTIONS: 

1.  Burden  of  proving  mortgaged  property  was  ex- 
empt.— In  replevin  by  a  mortgagee  of  chattels,  where 
the  defense  was  that  plaintiff  lacked  capacity  to  sue 
and  that  the  property  was  exempt,  the  burden  of 
proof  was  upon  the  defendant.    Colean  v,  Johnson, .  655 

2.  Conveyance — ^joint  consent. — In  an  action  to  recover 
purchase  money  the  defendant,  who  with  his  wife  ex- 
ecuted a  deed  and  asked  specific  performance,  was 
estopped  to  claim  the  contract  was  void  because  the 
land  was  a  homestead  and  the  wife  did  not  join  in 
the  contract.    McNutt  v.  Nellans 424,  428 

HOMICIDE— See  Criminal  Law. 

HUSBAND  AND  WIFE: 

See  Divorce  and  Aumony  :  Contempt.   2.  8 ;  Hombstbads  and 
Exemptions. 

1.  Agency. — A  husband  was  his  wife's  agent,  and  she 
was  answerable  for  the  fraud  which  he  committed 
while  acting  within  the  scope  of  his  authority.  Mer- 
cantile Co,  V.  Stiefel % 7,     14 

2.  Wife's  separate  estate — mechanic's  lien. — The  me- 
chanic's lien  statute  does  not  authorize  a  personal 
judgment  against  a  wife  for  the  price  of  material  fur- 
nished to  her  husband  under  a  contract  with  him  and 
used  by  him  in  improving  her  property.  Garrett  v, 
Loftus 556,  558 

3.  The  statute   allowing  a   lien   on   a  married 

woman's  real  estate  for  material  furnished  her  hus- 
band and  used  in  improving  it  does  not  violate  the 
constitutional  provision  respecting  married  women's 
rights  to  possess  property  apart  from  their  hus- 
bands, nor  conflict  with  the  statutory  provision  that 
the  separate  estate  of  a  married  woman  shall  not  be 
subject  to  the  disposal  of  her  husband  or  liable  for 

his  debts.    Id 656 
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I. 

IDEM  SONANS—See  Process,  11. 

IMPRISONMENT — See  False  Imprisonment. 

IMPROVEMENTS — See  Damages,  5,  33,  34;  Mechanic's 
Lien;  Sales,  8;  Specific  Performance,  10;  Schools 
AND  School  Land,  19. 

INFANTS — See  Guardian  and  Ward;  Parent  and  Child; 
Taxation,  35. 

INFORMATION— See  Criminal  Law. 

INJUNCTION: 

1.  Adequate  remedy  at  law. — A  tax-deed  holder  held 
not  entitled  to  an  injunction  against  defendants  hold- 
ing possession  under  the  government  title.  Baker  v. 
Lane    715,  719 

2.  Continuance  in  force  by  appeal. — Where  a  party 
who  obtained  a  temporary  injunction  was  defeated 
on  the  final  hearing,  the  injunction  was  not  continued 

in  force  by  his  appeal.    Brovm  v.  Wilkersan 553 

3.  Mandatory. — A  claim  that  quo  warranto  would  not 
lie  to  determine  the  right  to  an  office  because  plain- 
tiff had  an  adequate  remedy  by  mandamus  or  manda- 
tory injunction  not  sustained.    Fee  v.  Richardson, ,.  191 

4.  Taxation. — Plaintiff  is  not  entitled  to  enjoin  a  tax 
because  his  property  was  valued  higher  than  similar 
property,  if  the  valuation  be  not  excessive.    Salt  Co, 

V,  Ellsworth  County 206 

5.  A  petition  to  enjoin  the  collection  of  a  tax 

which  charged  that  the  commission  knowingly  fixed 
an  exorbitant  and  grossly  excessive  valuation  on 
plaintiff's  property  was  not  demurrable.    /d....203,  205 

6. The  fact  that  the  commission  does  not  obtain 

the  best  evidence  of  value  or  adopt  the  best  plan  in 
estimating  the  value  does  not  entitle  plaintiff  to  an 
injunction.    Id 206 

7.  If  an  assessment  is  fraudulently  made,  or  is 

so  out  of  proportion  to  the  actual  value  as  to  give 
reasonable  assurance  of  a  dishonest  valuation,  the  en- 
forcement of  the  tax  may  be  enjoined.    Id 206 

8. The  decision  of  the  tax  commission  equalizing 

the  assessment  of  property  is  final  when  honestly,  al- 
though erroneously,  made.    Id 208,  205 

9.  Temporary. — See  No.  2. 

10.  Trade-marlcs. — ^A  manufacturer  who,  to  desispate 
his  goods,  has  adopted  a  name  or  device  not  subject 
to  appropriation  as  a  trade-mark  may  still  be  pro- 
tected in  its  use  from  unfair  competition  if  the  cir- 
cumstances warrant  it.    Mill  Co.  v.  Kramer 684 

11.  Violation  of  order.— See  Contempt. 
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INSANE  PERSONS: 

1.  Deeds. — See  Deeds. 

2.  Proof  of  insanity. — Evidence  held  sufficient  to  up- 
hold a  finding  that  a  grantor  was  without  mental 
capacity  to  execute  a  deed.  Hospital  Co.  v.  PhiU 
ippi    65,     78 

3. It  was  not  material  error  to  refuse  to  permit  a 

physician  to  give  his  opinion  as  to  the  sanity  of  a 
person.    Id. 72 

INSOLVENCY — See  Bankruptcy;   Costs,  6;   Guardian 
AND  Ward,  1 ;  Suretyship  and  Guaranty,  5. 

INSPECTION  OF  MINES— See  Personal  Injuries,  34. 

INSTRUCTIONS: 

1.  Admonition  to  jury — duty  to  agree. — An  oral  ad- 
monition, after  the  jury's  deliberations  had  begun, 
relating  to  the  burden  of  proof,  held  not  to  be  re- 
versible error.    Kamer  v.  Kailroad  Company 842 

2.  An  admonition  to  the  jury  presenting  to  them 

in  strong  language  their  duty  to  agree  if  possible 
held  not  to  constitute  error.    Id 842 

8.  Applicability  to  the  issues. — The  failure  to  instruct 
as  to  effect  of  a  stipulation  respecting  notice  to  a 
carrier  of  a  claim  for  loss  held  not  material  where 
the  carrier  acquired  notice  in  time  and  denied  lia- 
bility on  other  grounds  than  lack  of  demand.  Wat- 
kins  V,  Railway  Co 308,  310 

4.  Where  the  evidence  in  a  personal-injury  case 

does  not  show  permanent  injuries  it  will  not  be  in- 
ferred that  the  jury  allowed  for  such  injuries.  Ba/r- 
hour  V,  Rosedate 213 

6.  An  allegation  that  plaintiff  did  not  believe  she 

would  ever  recover  from  her  injuries  held  equivalent 

to  saying  that  the  injuries  were  permanent.    Id 213 

6.  Immaterial  error. — (See,  also,  Nos.  1,  2,  4,  11^  An 
instruction  authorizing  a  recovery  if  plaintiff's  in- 
jury was  caused  by  defendant's  negligence,  without 
contributory  negligence  by  plaintiff,  was  not  mate- 
rially erroneous  for  omitting  to  state  that  defend- 
ant's negligence  must  have  been  the  proximate  cause 
of  an  injury  that  ought  to  have  been  foreseen. 
Martin  v,  Garlock 266 

7.  An  instruction  defining  the  duty  of  a  master 

to  furnish  a  safe  place  to  work  held  not  materially 
erroneous  because  the  qualifying  words  "exercise 
ordinary  care"  were  omitted.  Kamera  v.  Boiler 
Works    • 432 

8.  Instructed  verdict. — (See,  also,  No.  12.)  In  an  ac- 
tion by  the  trustee  of  a  bankrupt  to  recover  a  pay- 
ment as  a  preference  where  it  appeared  by  the  un- 
disputed facts  that  the  creditor  had  reasonable  cause 
to  believe  that  the  debtor  was  insolvent  and  intended 
a  preference,  it  was  not  error  to  direct  a  verdict  for 
plaintiff.    Shale  v.  Bank 649 

59—82  KAN. 
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INSTRUCTIONS— Continued  : 

9.  Law  of  the  case— duty  of  Jury  to  follow. — Special 
findings  examined  and  found  not  to  be  without  sup- 
port in  the  evidence  nor  contrary  to  the  instructions 
of  the  court,  and  not  inconsistent  with  the  general 
verdict.     Walters  v.  Railway  Co 739,  748 

10.  Requested  instruction  substantially  given. — In  an 

action  for  negligence  the  refusal  to  give  a  requested 
instruction  was  not  error,  in  view  of  the  instructions 
given.     McGee  v,  McAuliff 210 

11.  Waiver. — ^An  instruction  relating  to  the  doctrine  of 
the  "last  clear  chance"  was  sufEicient,  plaintiff  having 
failed  to  request  a  proper  instruction.    Himmelwright 

V,  Baker  569,  571 

12.  Withdrawal  of  conflicting  testimony  from  Jury. — 

Where  the  determination  of  a  question  of  fact  neces- 
sitates the  consideration  of  all  the  evidence,  which  is 
conflicting,  it  is  error  to  direct  the  jury's  attention 
to  a  small  portion  of  the  evidence  and  instruct  them 
to  find  for  plaintiff  if  such  evidence  establishes  the 
fact.    Schick  v.  Warren 90 

INSURANCE: 

1.  Acceptance  of  delinquent  dues  —  reinstatement. — 

(See,  also,  Nos.  23,  24.)  Ignorance  of  the  ill  health 
of  a  delinquent  member  does  not  prevent  the  accept- 
ance by  an  insurance  society  of  t^e  amount  he  is  in 
arrears  from  effecting  a  reinstatement,  in  the  ab- 
sence 01  fraudulent  representations  or  concealment. 
Mosiman  v.  Benefit  Association 671,  674 

2.  Appraisement  —  prerequisite  to  action  on  the 
policy. — Where  an  insurance  contract  provided  for 
the  appointment  of  appraisers  in  case  of  disagree- 
ment as  to  the  amount  of  the  loss,  and  that  appraise- 
ment must  precede  an  action  on  the  policy,  the  in- 
sured could  sue  on  the  policy,  after  disagreement  by 
the  appraisers,  without  offering  to  appoint  other  ap- 
praisers.   Jerrils  v.  Insurance  Co 820 

3.  Where  an  insurance  policy  required  appraise- 
ment as  a  prerequisite  to  action  on  the  ^licy  it 
was  proper,  under  the  pleadings,  for  plaintiff  to 
show  the  appointment  of  appraisers  and  their  fail- 
ure to  agree,  for  which  reason  no  appraisement  was 
made.     Id 321,  826 

4.  Assignment  of  policy. — ^As  the  mortgage  clause  of 
an  insurance  policy  reserved  no  right  of  the  mort- 
gagee to  approve  assignments  of  the  policy  by  the 
mortgagor,  the  want  of  such  approval  did  not  affeet 
the  validity  of  the  policy  in  the  hands  of  the  as- 
signee.    Fu7ik  V.  Insurance  Co 526,  527 

5.  Where  the  owner  of  property  assigned  to  his 

vendee  an  insurance  policy  containing  a  mortgage 
clause  the  original  premium  was  sufficient  considera- 
tion to  sustain  the  policy  in  the  hands  of  the  as- 
signee.    Id 526,  627 

6.  Authority  of  agent. — See  Nos.  8,  9,  23. 
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INSURANCE— Continued  : 

7.  Fire— (See,  also,  Nos.  2,  4,  5,  13,  14,  20.]  A  parol 
contract  to  renew  an  existing  contract  of  insurance 
is  valid  although  no  new  policy  is  issued  nor  premium 
paid  at  the  time  of  loss,  providing  a  credit  be  ^ven 
and  payment  of  the  premium  is  not  a  condition  pre- 
cedent.   Brown  v.  Insurance  Co 442 

8.  A  stipulation  to  renew  an  insurance  contract 

on  the  same  conditions  as  the  existing  contract  held 
to  include  the  essentials  of  a  contract  of  indemnity, 
and  not  to  refer  to  the  methods  by  which  the  original 
contract  was  made.    Id 442 

9.  Because  the  original  contract  required  ap- 
proval by  the  principal  on  account  of  the  agent's 
limited  authority  is  no  reason  the  renewal  contract 
should  be  approved,  the  agent  having  been  clothed 
with  authority  to  make  contracts.    Id 442 

10.  Forlcltare.— See  Nos.  1,  18,  23,  24. 

11.  Fraternal.— See  Nos.  1,  18,  19,  22-24. 

12.  Quaranty  fund.— See  No.  15. 

18.  Mutual  insurance — assessment  on  premium  notes. 
— The  liability  of  a  member  of  a  mutual  fire,  light- 
ning and  tornado  insurance  company  to  pay  assess- 
ments on  his  premium  notes  extends  to  these  pur- 
poses only:  (1)  To  maintain  a  reserve  fund  equal  to 
ten  per  cent  of  such  notes  in  force;  (2)  to  pay  losses 
and  defray  expenses.    Smith  v.  Insurance  Co, ., 697,  700 

14.  An  assessment  not  made  for  such  purposes, 

but  merely  for  purposes  to  be  developed  in  the 
future,  is  illegal.     Id 697,  700 

16.  The  statute  authorizing  certain  mutual  insur- 
ance companies  to  establish  a  guaranty  fund  does 
not  permit  the  assessment  of  premium  notes  directly 
for  such  purposes.     Id 697,  701 

16.  Mutual  insurance  —  contract — by-laws — signature. 
— The  assignee  of  a  policyholder  who  siened  an  ap- 
plication agreeing  to  accept  the  policy  subject  to  the 
by-laws,  a  copy  of  the  application  being  attached  to 
the  policy,  was  bound  thereby,  although  the  copy  of 
the  oy-laws  attached  to  the  policy  was  not  signed, 

as  the  statute  requires.    Id 698,  708 

17.  Notice  of  physical  condition  of  delinquent. — See 

No.  1. 

18.  Payment  of  assessment  diverted  to  another  pur^ 
pose. — Where  a  lodge  officer  to  whom  insurance  as- 
sessments are  payable  pays  an  assessment  for  a  mem- 
ber, the  officer's  successor  has  no  power  to  divert 
money  paid  by  the  member  on  a  suosequemt  assess- 
ment to  reimburse  hi:  predecessor.    Mosiman  v,  Ben- 

efit  Association  670,  672 

19.  Proof  of  death — ^seven  years*  unexplained  absence. 

— In  an  action  by  the  beneficiary  of  a  member  of  a 
fraternal  insurance  order  who  had  disappeared  and 
had  not  been  heard  from  for  more  than  seven  years 
a  judgment  for  the  plaintiff  was  affirmed.  Far- 
ington  v.  Modem  Woodmen 841 


Digitized  by  VjOOQ IC 


932  SUPREME  COURT  OF  KANSAS. 

INSURANCE— Continued  : 

20.  Provision  against  encumbrances — validity  of  lien. 

— A  provision  in  a  fire-insurance  policy  against  en- 
cumbering or  mortgaging  the  property  was  not  vio- 
lated by  the  execution  of  a  mortgage  which  was  not 
a  valid  and  subsisting  lien  upon  the  property.  Row- 
land V.  Insurance  Co 220 

21.  Renewal  contract. — See  Nos.  7-9. 

22.  Representations  by  the  applicant. — A  finding  that 
the  insured  had  not  misrepresented  his  age  in  his  ap- 

Slication  for  membership  m  a  fraternal  insurance  or- 
er  held  conclusive  on  review.  King  v.  Modem  Wood- 
men    352 

28.  Waiver  of  health  certificate  required  before  rein- 
statement.— The  act  of  a  local  officer  in  accepting 
pKast-due  assessments  without  re<|uiring  a  health  Cer- 
tificate was  adopted  by  the  association  when  the  gen- 
eral secretary  received  the  money  and,  after  the  mem- 
ber's death,  notified  the  beneficiary  the  payment  was 
unavailing,  giving  no  reason  except  the  mistaken  one 
that  the  amount  was  insufficient.  Mosiman  v.  Benefit 
Association 670,  678 

24. Where  a  health  certificate  was  required  be- 
fore reinstatement  of  one  whose  insurance  society 
membership  had  been  forfeited  by  failure  to  pay 
assessments  in  time,  acceptance  of  delinquent  cuies 
without  exacting  any  showing  as  to  his  physical  con- 
dition waived  the  requirement.    Id, 670,  673 

INTENTION—See  Criminal  Law. 

(INTEREST— See  Damages;  Taxation,  67. 

INTOXICATING  LIQUORS: 

1.  Assistant  attorney-general — fee  for  prosecution. — 
In  an  action  against  a  county  by  an  assistant  attor- 
ney-general to  recover  fees  for  prosecutions  under 
the  prohibitory  law  a  motion  to  make  a  petition  moFe 
definite  was  properly  denied.  Mikesell  v.  Wilson 
County    502,  505 

2,  Clubrooms — receiving  or  Iceeping  liqoor  for  ose  as 
a  beverage. — A  statute  prohibiting  the  maintenance 
of  a  clubroom  where  intoxicatine  liquors  are  received 
or  kept  for  use  as  a  beverage  Held  to  be  within  the 
title  of  an  act  relatinsr  to  the  'Hnanufacture  and  sale" 
of  such  liquors,  and  to  be  valid.  The  State  v.  Topeka 
Club    756 

8.  Destruction  of  property. — In  an  action  agunst  a 
city  for  injury  to  the  person  and  property  of  a  saloon 
keeper  by  a  mob  the  conduct  and  reputation  of  the 

Slamtiff  may  be  shown  in  mitigation  of  damages  to 
le  property.    Stevens  v,  Anthcmy 179 
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J. 
JOINDER  — CAUSES  OF  ACTION  — See  Actions  and 

RBBiJSDIES. 

JOINT  CONSENT— See  Homesteads  and  Exemptions. 

JOINT  DEFENDANTS — See  Evidence,  33;  Actions  and 
Remedies,  11,  20,  21;  Pleadings,  23. 

JOINT  DEMURRER— See  Pleadings,  23. 

JOINT  JUDGMENT— See  Parties,  6. 

JOINT  OR  SEPARATE  CAUSES  OF  ACTION— See  Ac- 
tions AND  Remedies. 

JUDGMENTS: 

See    Contempt  ;    Costs  ;     E^xbcutions  ;     Injunction  ;     Quibtino 
Tni.B»  7.  • 

1.  Amount  of  award. —  (See,  also,  Damac»bs,  18-21.) 
Where  the  judgmait  was  for  more  than  the  amount 
of  an  offer  to  confess  judgment  there  was  no  reason 
for  dividing  the  costs.    Matheney  v.  El  Dorado 726 

2.  Collateral  attack. —  (See,  also.  No.  14.)  A  judgment 
was  not  void  because  the  affidavit  for  publication 
service  was  sworn  to  thirty-seven  days  before  the 
order  for  such  service  was  made.  Aheme  v.  InveaU 
ment  Co 486 

3.  The  omission  of  a  jurat  from  an  affidavit 

made  the  basis  of  judicial  action  was  a  mere  irregu- 
larity, and  the  proceeding  was  not  subject  to  col- 
lateral attack.    James  v,  Logan 285,  289 

4. A  foreign  decree  in  a  divorce  suit  was  not 

open  to  collateral  attack  on  the  ground  of  fraud  in  a 
suit  for  alimony  in  Kansas.  McCormick  v,  McCor- 
mick    32,    89 

5.  A  default  judgment  will  not  be  held  void  on 

collateral  attack  even  though  the  petition  was  de- 
murrable.    Brumbaugh  v,  Wilson 53,     67 

6.  A  judgment  based  on  a  willfully  false  affi- 
davit for  service  by  publication  is  not  absolutely  void. 

Id.  67 

Duphome  v.  Moore 159,  160 

7.  Default. — (See,  also,  Nos.  22,  24,  31.)  A  junior  lien- 
holder  in  default  was  entitled  to  have  a  judgment  va- 
cated because,  after  examining  the  pleadings  and  de- 
ciding his  interests  were  not  affected,  the  pleading 
were  amended  in  a  material  matter  without  his 
knowledge  or  consent    Beekman  v.  Troiver 327 

8.  A  default  judgment  can  not  be  vacated  and 

the  issues  retried  because  the  allegations  in  the  plain- 
tiff's petition,  which  constitute  the  merits  of  the  case, 
are  alleged  by  defendant  to  be  untrue.  Gwrrett  v. 
Minard    338,  389 

9.  A  default  judgment  based  on  actual  notice  to 

defendant  is  as  conclusive  against  him  upon  every 
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JUDGMENTS— Continued  : 

matter  admitted  by  the  default  as  if  he  had  ap- 
peared and  contested  plaintiflTs  right  of  recovery. 
Id. 338 

10.  A  default  judgment  will  not  be  held  void  on 

collateral  attack  even  though  the  petition  was  demur- 
rable.    Brumbaugh  v,   Wilson 53,    57 

11.  Evidence  against  surety  of  receiver's  default. — The 

finding  and  order  of  the  court  as  to  payment  and  dis- 
tribution of  the  fund,  made  in  the  action  in  which 
a  receiver  was  appointed,  was  evidence  against  a 
surety  to  show  a  breach  of  the  conditions  of  the  re- 
ceiver's bond.    Bank  v.  Vamer 692,  695 

12.  Findings  included  in  general  finding. — Under  the 
testimony  and  the  general  finding  it  was  assumed  that 
the  trial  court  held  there  was  no  failure  of  considera- 
tion for  a  sale  with  a  warranty.    Colean  v.  Johnson, .  657 

18.  Foreign.*— (See,  also,  Nos.  4,  39.)  The  act  of  1907 
makes  the  enforcement  of  foreign  divorce  decrees 
based  on  publication  service  obligatory  in  this  state 
and  places  such  decrees  on  the  same  basis  as  judg- 
ments of  the  courts  of  this  state.  McConnick  v.  Mc- 
Cormick 32,    48 

14.  Fraud. — A  court  had  jurisdiction  to  hear  a  divorce 
suit  even  if  the  allegations  of  the  petition  were  false, 
and  to  render  a  decree  even  if  moved  to  do  so  by  false 
testimony.     Id 32,    86 

15.  The  record  of  a  judgment  annulling  a  grant- 
or's title  but  voidable  on  the  g^round  of  fraud  held  to 
be  notice  to  a  purchaser  from  the  time  of  the  perpe- 
tration of  the  fraud.    Duphome  v,  Moore 159,  161 

16.  A  default  judgment  can  not  be  vacated  and 

the  issues  retried  because  the  allegations  in  the 
plaintiff's  petition,  which  constitute  the  merits  of  the 
case,  are  alleged  by  defendant  to  be  untrue.    Garrett 

V,  Minard 338,  889 

17.  The  presumption  that  everyone  knows  the  law 

does  not  extend  so  far  as  to  make  one  guilty  of  fraud 
who  asserts  that  to  be  the  law  which  a  court  of  last 
resort  has  declared  to  be  otherwise.  Wagner  v, 
Beadle 471 

18.  A  judgment  based  on  a  willfully  false  affidavit 

for    service    by  publication   is  not  absolutely  'void. 

Brumbaugh  v.  Wilson 57 

Duphome  v,  Moore 159,  160 

19.  A  foreign  decree  in  a  divorce  suit  was  not 

open  to  collateral  attack  on  the  ground  of  fraud  in  a 
suit  for  alimony  in  Kansas.  McCormick  v.  McCor- 
mick .• 32,    89 

20.  An  action  to  set  aside  a  judgment  based  on  a 

willfully  false  affidavit  for  publication  service  must 
be  brought  in  two  years  after  actual  or  constructive 
notice  of  the  fraud.    Duphome  v,  Moore 159,  161 
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21.  The  fraud  for  which  a  j'udgment  may  be  set 

aside  must  be  actual  fraud,  involving  intentional 
wrong,  as  distinguished  from  legal  or  constructive 
fraud.    Wagner  v,  Beadle 468 

22.  One  who  had  no  actual  notice  of  the  pendency 

of  the  action  does  not  establish  ground  for  the  vaca- 
tion of  the  judgment  by  a  showing  that  it.  was  based 
upon  a  claim  insufficient  in  law  but  admitting  of  as- 
sertion in  good  faith.    Id 468 

23.  -m  A  judgment  quieting  title  held  not  void,  al- 
though based  on  a  tax  deed  void  on  its  face.  Smith  v. 
Land  Co * 539 

24.  A  decree  quieting  title,  rendered  upon  publica- 
tion service  and  without  actual  notice,  can  not  after 
three  years  be  set  aside  as  fraudulent  merely  by 
showing  that  plaintiff's  title  was  based  solely  upon  a 
defective  tax  deed.     Wagner  v,  Beadle 469 

25.  A  junior  lienholder  in  default  was  entitled  to 

have  a  judgment  vacated  because,  after  examining 
the  pleadings  and  deciding  his  interests  were  not 
affected,  the  pleadings  were  amended  in  a  material 
matter  without  his  laiowledge  or  consent.    Beekman 

V.  Trower 327 

26.  Joint  judgment. — A  motion  to  dismiss  the  appeal  be- 
cause the  appellant  did  not  make  his  codefendant  a 
party  was  denied.    Marks  v,  Chumos 563 

27.  Mechanic's  lien  —  personal  judgment  against 
landowner. — ^The  mechanic's  lien  statute  does  not 
authorize  a  personal  judgment  against  a  wife  for  the 
price  of  material  furnished  to  her  husband  under  a 
contract  with  him  and  used  by  him  in  improving  her 
property.    Garrett  v,  Loftus 556,  568 

28.  Offer  to  confess. — See  No.  1. 

29.  Parties  entitled  to  complain. — In  an  action  to  quiet 
title  a  defendant  who  put  his  title  in  issue  and  was 
defeated  could  not  complain  because  judgment  was 
given  for  plaintiff  against  another  defendant  whose 
title  was  valid.    Brice  v,  Sayler 600 

80.  Publication  service.— See,  also,  Nos.  2,  3,  13,  18, 
20,  24,  48;  Process,  7,  12-14.)  A  judgment  based 
upon  publication  service  is  void  where  the  action  is 
not  commenced  until  after  the  person  named  as  de- 
fendant is  dead.    Harris  v.  Defenbaugh 765,  768 

31.  A  default  judgment  quieting  title,  based  upon 

service  made  by  publishing  a  notice  which  states  the 
defendant's  name  as  Joseph  Remer,  is  valid  against 
Joseph  Renner.    Piickett  v.  Hetzer 726 

32.  The  failure  to  allege  that  service  could  not  be 

had  "with  due  diligence"  was  immaterial  in  an  affi- 
davit for  publication  service.    Smith  v.  Land  Co 539 

33.  Publication  service— Aoaa  fide  purchaser. — A  pur- 
chaser in  reliance  upon  a  judgment  rendered  upon 
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publication  service  held  to  be  a  purchaser  in  good 
faith,  although  there  was  a  quitclaim  deed  in  his 
chain  of  title.    Id 539 

34.  The   rights  of   a   purchaser  whose  vendor's 

title  was  quieted  by  a  judgment  rendered  upon  publi- 
cation service  discussed.    McNutt  v.  Nellans 427 

35.  Record  lost  or  destroyed  —  secondary  evidence  — 
presumption. — Where  proceedings  are  attacked  as 
void,  and  the  record  is  shown  to  have  been  lost  or 
destroyed,  secondary  evidence  may  be  comidered, 
and  every  reasonable  presumption  in  support  of  the 
validity  of  the  proceedings  should  be  entertained. 
Brumbaugh   v.    WiUon 53,     57 

36.  Replevin — alternative  judgment  for  value  of  prop« 
erty. — ^Where  a  plaintiff  in  replevin  retained  posses- 
sion and  prevailed  in  the  action  an  alternative  judg- 
ment for  the  value  of  the  property  in  case  a  return 
could  not  be  had  was  unnecessary.  Colean  v.  John- 
son      656 

37.  Res  Judicata. — (See,  also,  Nos.  11,  22.)  In  determin- 
ing whether  a  title  is  so  doubtful  that  specific  per- 
formance will  not  be  decreed  the  court  is  not  re- 
quired to  pass  upon  the  validity  of  the  title,  as  the 
judgment  would  not  bind  parties  not  before  the  court 
whose  possible  claims  might  affect  the  title.    McNutt 

V,  Neltans  • 428 

38.  A  default  judgment  based  on  actual  notice  to 

defendant  is  as  conclusive  against  him  upon  every 
matter  admitted  by  the  default  as  if  he  had  appeared 
and  contested  plaintiff's  right  of  recovery.     Garrett 

V.  Minard   338 

39.  A  foreign  divorce  decree  barred  the  recovery 

of  alimony  in  this  state,  although  alimonv  was  not 
awarded  nor  specifically  referred  to  in  the  decree. 
McCormick  v.  McConnick 32,    49 

40.  In    an   action   against   a   grantee's   heirs  to 

cancel  a  deed  the  extent  of  the  adjudication  as 
against  a  claim  of  an  indebtedness  discussed.  Ceme- 
tery Association  v,  Hanslip 27 

41.  Review  of  void  judgment. — A  party  is  entitled  to 
appeal  from  and  obtain  a  reversal  of  a  void  judg- 
ment brought  to  the  supreme  court  on  a  case-made. 
Fleeman  v.  Railway  Co 574 

42.  Supersedeas. — See  Bonds. 

43.  Time  of  rendition. — It  was  error  to  render  judg- 
ment in  less  than  ten  days  after  an  answer  was  filed. 
Beekman  v.  Trower 327,  329 

44.  Vacation-^fraud.— See  Nos.  16,  21-25. 

45.  Vacation— limitation  of  actions. — See  Nos.  20,  24, 

46.  Vacation — mistake — issue  presented  by  pleadings. 

— The  code  provision  that  a  judgm^it  may  be  set 
aside  at  a  subsequent  term  for  "irregularity"  in  ob- 
taining it  authorizes  a  court  to  vacate  a  judgment 
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rendered  on  the  pleadings  because  of  a  misapprehen- 
sion as  to  what  allegations  they  contained.  Cooper 
V.  Rhea  109,  110 

47.  Vacation — prerequisite. — An  objection  to  the  open- 
ing of  a  judgment  because  plaintiff  did  not  show  that 

he  had  a  valid  cause  of  action  not  sustained.    Id. , . ,  111 

48.  Vacation — recovery  of  value  of  land  sold  to  inno- 
cent purchaser. — A  defendant  in  a  suit  to  quiet  title 
who  was  served  only  by  publication  and  who  had  the 
judgment  vacated  alter  tne  land  had  been  sold  to  an 
innocent  purchaser  held  entitled  to  a  judgment  against 
the  plaintiff  for  its  value.    Smith  v.  Land  Co 539 

49.  Vacation — waiver  of  jurisdiction. — ^Where  a  judg- 
ment is  rendered  against  parties  over  whom  the 
court  had  no  jurisdiction,  and  upon  theit  request  the 
judgment  was  reopened  and  the  issues  litigated,  ail 
questions  of  jurisdiction  are  thereby  waived.    Aheme 

V.  Investment  Co 436,  439 

JUDICIAL  SALES: 

See  Limitation  op  Actions,   16 ;  Mbchanic's  Libn  :  SIortgaobs, 
16.  16. 

1.  Equitable  interest — purchaser  of  school  land. — ^A 

holder  of  a  certificate  to  school  land,  having  paid 
part  of  the  purchase  price,  was  the  equitable  owner 
of  the  land.    Robertson  v.  Howard 588 


His  equitable  interest  in  such  land  was  real 


estate,  and  as  such  was  subject  to  sale  on  execution. 

Id 588 

3.  Purchaser  subrogated  to  rights  of  mortgagee. — ^A 
purchaser  in  good  faith  at  a  void  foreclosure  was 
subrogated  to  the  rights  of  the  mortgagee  and  con- 
sidered as  a  mortgagee  in  possession.    Capell  v.  Dill,  652 

4.  Redemption — foreclosure  of  purchase-money  lien. 
— The  right  of  redemption  from  a  sheriff's  sale  upon 
the  foreclosure  of  a  purchase-money  lien  limited  to 
six  months  instead  of  eighteen,  because  one-third  of 
the  total  price  had  not  been  paid.    Neef  v.  Harrell, .  554 

5.  Sale  of  land  in  this  state  by  a  foreign  trustee  in 
bankruptcy. — A  sale  of  a  certificate  of  school  land 
situated  in  this  state  by  a  foreign  trustee  in  bank- 
ruptcy was  made  without  jurisdiction,  and  conveyed 
no  interest  in  the  land  to  the  purchaser.    Robertson 

V.  Howard 588 

JURAT — See  Afmdavits. 

JURISDICTION: 

See  Attaghmbnt  ;  Divorce  and  Aumony  ;  Process  ;  Quo  War- 
ranto. 

Collateral  attack. — See  Judgments. 

Forfeiture  proceedintrs. — See  Schools  and  School  Land. 

Publication  service. — See  Judgments;  Procbss,  7,  12-14. 

Residence. — See  Attachment,  4 ;  Divorce  and  Aumont,  2,  S; 

Sale  of  land  in  this  state  by  a  foreign  trustee  in  bankmptey. — 
See  Judicial  Sales,  6. 

Venue. — See  Divorce  and  Alimony,  2.  8. 

Parties  in  default. — See  Judgments. 

Reformation  of  tax  deed. — See  Taxation.  42. 


Digitized  by  VjOOQ IC 


938     SUPREME  COURT  OF  KANSAS. 

JURISDICTION— Continued  : 

1.  Action  as:ainst  deceased  guardian's  surety. — A  set- 
tlement of  a  deceased  guardian's  accounts  in  the  pro- 
bate court  held  not  a  condition  precedent  to  an  ac- 
tion for  conversion  in  the  district  court  against  the 
surety  on  his  bond  and  his  administrator.     Mitchell 

V.  Kelly   1 

2.  Action  by  beneficiary  against  trustee. — Where  the 
contract  which  created  a  trust  compels  a  beneficiary 
to  rely  upon  the  trustee's  personal  liability,  the  b«ie- 
ficiary  may  maintain  an  action  at  law  against  the 
trustee  or  his  administrator  to  recover  a  debt  ma- 
tured by  the  terms  of  the  contract.    0*Neil  v,  Epting,  246 

8.  Amount  in  controversy. — The  term  "city  courts"  in 
the  statute  limiting  the  jurisdiction  of  justices  of  the 
peace  in  counties  where  city  courts  are  established 
does  not  include  the  county  court  of  Douglas  county. 
McDougle  v,  Greenlees 440 

4.  Appearance. — See  No.  15. 

5.  Appellate— bond. — An  appeal  bond  signed  only  by 
the  principal  is  not  a  nuAity  and  may  be  amend^ 
by  adding  signatures  of  sureties  after  the  statutory 
time  for  executing  the  bond  has  expired.  Elliott  v. 
Bellevue    79 

6.  Signers  of  an  affidavit  indorsed  on  an  appeal 

bond  who  described  themselves  as  sureties  held  to 
have  executed  the  bond,  although  their  signatures 
were  not  otherwise  attacked  to  it.    Id 78 

7.  Appellate^limitation  of  actions. — Rulings  upon  a 
demurrer,  made  more  than  a  year  before  the  record 
was  filed,  not  reviewed.    Newton  v,  Toeva 18 

8.  Appellate  —  record.  —  Although  a  case-made  was 
signed  too  late,  it  contained  a  transcript  of  the  rec- 
ord and  a  motion  to  dismiss  was  denied.    Id 17,     18 

9.  A  bill  of  exceptions  was  signed  too  late.    Id.,    18 

10.  A  party  is  entitled  to  appeal  from  and  ob- 
tain a  reversal  of  a  void  judgment  brought  to  the 
supreme  court  on  a  case-made.    Fleeman  v.  Railway 

Co 674 

11.  Contempt — ^accusation. — Appellant  could  not  object 
to  the  jurisdiction  of  the  court  in  a  contempt  pro- 
ceeding because  no  accusation  had  berai  filed,  having 
filed  an  answer  to  the  petition  without  objection. 
Butler  V.  Butler 183 

12.  Fictitious  suit. — ^Where  an  officer  refuses  to  perform 
an  act  which  he  believes  the  statute  requires,  oecause 
of  a  doubt  and  because  he  wishes  an  early  decision 
by  a  court,  a  proceeding  by  the  state  to  compel  such 
action  is  not  fictitious.    The  State  v,  Dolley 533,  587 

13.  Fraud. — See  Judgments. 

14.  Original — supreme  court. — A  claim  that  the  supreme 
court  should  not  exercise  original  jurisdiction  in  a 
quo  warranto  proceeding  involving  the  title  to  an 
office  not  sustained.    Fee  v.  Richarason 191 
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JURISDICTION— Continued  : 

15.  Waiver. — ^Where  a  judgpnent  is  rendered  against 
parties  over  whom  the  court  had  no  jurisdiction,  and 
upon  their  request  the  judgment  was  reopened  and 
the  issues  litigated^  all  questions  of  jurisdiction  are 
thereby  waived.    A  heme  v.  Investmerit  Co 435,  439 

JURY  AND  JURORS: 
Se«  iNSTRVcnoNS. 

1.  Misconduct — consideration  of  matters  not  In  evi- 
dence.—  Statements  of  facts  within  his  personal 
knowledge  by  a  juror,  during  the  jury's  deliberations, 
held  not  to  be  ground  for  a  reversal.  Kamer  v. 
Railroad  Company 843 

2.  Right  to  jury  trial. — An  action  by  a  devisee  of  a 
valid  will  to  cancel  a  deed  the  testator  was  fraudu- 
lently procured  to  execute  when  he  was  of  unsound 
mind  is  equitable  in  character,  and  neither  party  is 
entitled  to  a  jury  trial.    Hospital  Co.  v.  Philippi,  .64,     68 

8.  Where  defendant  demanded   a  jury  trial  it 

was  said  the  case  involved  the  examination  of  long 
accounts  and  was  a  proper  one  for  reference.  New- 
ton V.   Toevs 18 

4.  A  tax-deed  holder  held  not  entitled  to  an  in- 
junction against  defendants  holding  possession  under 
the  government  title.    Baker  v.  Lane 715,  719 

6.  Special  findings. — A  party  is  entitled  to  have  special 
findings  of  the  ultimate  facts  of  the  case,  but  has  no 
right  to  ask  for  mere  evidentiary  matters  nor  that 
the  jury  shall  file  a  bill  of  particulars  as  to  each  fact. 
Matheney  v.  El  Dorado 720,  725 


Where  in  an  e<iuitable  proceeding  a  jury  is 


called  to  answer  special  questions,  the  court  may 
adopt  their  findings  or  ignore  them  and  make  an- 
swers of  its  own,  based  upon  an  independent  con- 
sideration of  the  testimony.  Hospital  Co,  v.  PhiU 
ippi 64,    68 

.7.  Where  appellant  requested  more  definite  an- 
swers to  certain  questions  it  was  proper  for  the 
court  to  inform  the  jury  they  could  answer  "Yes"  or 

"No"  to  the  questions.    Bank  v.  Hart 398,  401 

8. Plaintiff's  opinion  as  to  the  speed  of  an  auto- 
mobile was  improperly  excluded;  but  the  error  was 
rendered  immaterial  by  explicit  findings  that  he 
failed  to  exercise  due  care  and  that  defendant  was 

not  negligoit.     Himmelturight  v.  Baker  1 569 

9.  Special  Dndings  and  verdict. — In  a  personal-injury 
action  by  an  employee,  contentions  that  certain  find- 
ings were  inconsistent,  did  not  support  the  verdict, 
and  were  not  sustained  by  the  evidence,  held  unten- 
able.   Bowers  v.  Railway  Co 95,  108 

10.  Special  findings  examined  and  found  not  to  be 

without  support  in  the  evidence  nor  contrary  to  the 
instructions  of  the  court,  and  not  inconsistent  with 
the  general  verdict.     Wmlters  v.  Railway  Co 739,  743 
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JURY  AND  JURORS— Continued: 

11.  In  a  personal-injury  action  it  was  error  to 

render  judgment  for  defendant  on  the  special  find- 
ings.   Linker  v.  Railroad  Co 580 

12.  Special  findings  included  in  general  verdict. — In  an 
action  on  a  severable  contract,  abandoned  because 
defendant  refused  to  pay  for  work  done,  the  general 
finding  for  plaintiff  implied  a  finding  that  nonpay- 
ment was  the  cause  of  the  abandonment,  although 
there  was  a  special  finding  that  operations  ceased 
partly  because  plaintiff  had  trouble  with  its  drillers. 
Bailey  v.  Gas  Co 752 

13.  Special  questions. —  Certain  special  questions  re- 
lated to  facts  directly  in  issue  and  should  have  hem. 
submitted  to  the  jury.    Watt  v.  Railway  Co 464 

14.  Where    appellant    req[uested    more    definite 

answers  to  certain  questions  it  was  proper  for  the 
court  to  inform  the  jury  they  could  answer  "Yea"  or 
"No"  to  the  questions.    Bank  v.  Hart 398,  401 

15.  An  objection  because  the  court,  in  submitting 

special  questions,  informed  the  jury  that  they  were 
submitted    by    the    appellant    was    without    force. 

Id 398,  401 

16.  A  claim  of  error  in  the  refusal  to  submit  cer- 
tain special  questions  to  the  jury  not  sustained.  Mem- 
ley  V.  Railway  Co 211 

17.  Verdict — admonition  by  the  court  urging  agree- 
ment.— An  oral  admonition,  after  the  ju^s  delibera- 
tions had  begun,  relating  to  the  burden  of  proof,  hdid 
not  to  be  reversible  error.  Kamer  v.  Railroad  Conp- 
pany  842" 

18.  An  admonition  to  the  jury  presenting  to  them 

in  strong  language  their  duty  to  agree  if  iK>ssible 
held  not  to  constitute  error.    Id, 842- 

19.  Verdict-— amount  of  award. — See  Damages,  18-21; 
Costs,  2. 

20.  Verdict  based  on  evidence  contrary  to  physical 
facts. — To  justify  an  appellate  court  in  setting  aside  . 
a  verdict  supported  by  some  evidoice,  on  the  gnx)und 
that  it  is  contrary  to  the  undisputed  physical  facts,  the 
inconsistency  between  the  verdict  and  the  facts  must 
be  conclusively  demonstrated.     Sheppard  v.  Storage 

Co 509 

21.  Verdict  contrary  to  the  evidence. — Where  the  sole 
question  is  whether  plaintiff  is  entitled  to  recover  on 
a  contract,  and  there  is  no  dispute  concemine  the 
amount,  a  verdict  for  half  the  amount  claimed  should 
not  be  received,  and  should  be  set  aside  as  contrary  to 
the  evidence  at  the  instance  of  either  party.    Bress- 

ler  V.  McVey 841 

22. Where  there  is  no  substantial  evidence,  direct 

or  circumstantial,  tending  to  prove  a  material  fact,  a 
finding  that  it  exists  can  not  be  sustained.    Duncan 

V.  Rauway  Co 230-^ 

23.  Verdict— instructed. — See  "Instructions. 
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JURY  AND  JURORS— Continued: 

24.  Weisrhins:  of  testimony. — See  Evidence;  Practice, 
Supreme  Court,  7-13. 

JUSTICE  OP  THE  PEACE — See  Practice,  Justice  of  the 
Peace. 


LACHES — See  Actions  and  Remedies. 
LANDLORD  AND  TENANT: 

See  Mines  and  Minbrals. 

1.  Acquisition  of  tax  title  by  a  tenant. — Where  the 
holder  of  a  tax  certificate  acquired  possession  hy  lease 
and  paid  the  contract  rental  he  was  not  obligated  to 
pay  taxes  nor  estopped  from  acquiring  a  tax  title. 
Yurann  v,  Hamilton 528,  5S1 

2.  Action  by  lessor— injury  to  growing  crop— crop 
rent. — A  landlord  who  is  to  receive  crop  rent  may 
maintain  an  action  for  injury  to  the  growing  crop 
without  loininfif  the  tenant,  but  can  only  recover  to  the 
extent  of  his  share.    Sayers  v.  Railway  Co 123,  124 

8.  Lease  signed  by  one  partner  only. — A  lease  for  more 
than  one  year,  signed  by  one  partner  only,  but  made 
for  the  benefit  of  the  firm,  held  also  to  obligate  the 
partner  who  did  not  sign.    Marks  v.  Chumoa 562 

4.  Notice  to  lessee— //s  pendens. — One  who  leased  land 
from  the  party  to  whom  it  was  awarded  by  the  trial 
court  was  bound  by  the  result  of  the  appeal,  al- 
though no  supersedeas  bond  was  given.     Kremer  v. 

Schutz  175,  177 

Where  land  was  awarded  to  a  husband  in  a 


divorce  suit,  a  lessee  from  the  husband  was  bound  to 
know  that  an  appeal  had  been  taken,  and  his  lease- 
hold was  taken  at  the  risk  of  a  reversal  of  the  judg- 
ment.   Id 175,  176 

6.  Oral  assignment  of  lease. — Where  a  written  lease 
for  more  than  one  year  was  orally  assigned  by  the 
lessee  to  a  third  party,  who  orally  agr^  with  the 
lessor  to  comply  with  the  terms  of  the  contract,  the 
lease  was  binding  upon  the  assignee  as  if  he  had 
signed  it.    Marks  v.  Chumoa 562 

7.  Oral  rental  agreement. — Where  land  was  leased  for 
crop  rent,  the  tenant  paying  cash  in  advance  for  the 
landlord's  share  of  tne  hay,  the  transaction  was  a 
lease  and  not  within  the  statute  of  frauds.  Chase  v. 
Barnes   30 

B.  Rent  accruing  during  pendency  of  action  to  cancel 
lease. — ^A  lessor  held  entitled  to  recover  rent  that  ac- 
crued while  an  action  by  him  to  cancel  the  lease  was 
pending.    Myers  v.  Shertzer 275 

9.  Sale  of  leased  land  —  warranty  —  damages  —  lease 
ratified. — ^Where  after  land  was  leased  for  crop  rent 
and  the  tenant  paid  $100  for  the  hay  crop  the  land- 
lord conveyed,  warranting  against  encumbrances,  the 
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LANDLORD  AND  TENANT— Ck)NTiNUED: 

grantee  was  entitled  to  recover  but  $100  for  breach 
of  warranty,  having  ratified  the  lease  by  accepting 
the  landlord's^  share  of  the  other  crop.  Chase  v, 
Barnes    ! 28 

LEASES — See  Landlord  and  Tenant;  Mines  and  Min- 
erals. 

LEVY — See  Taxation. 

LICENSE  AND  LICENSEES  —  See  Personal  Injuries, 
50,  52. 

LIENS  AND  LIENHOLDERS — See  ATTACHBiBNT;  Insur- 
ance, 20;  Judicial  Sales,  4;  Mechanic's  Lien; 
Mortgages;  Taxation. 

UGHTNING  INSURANCE— See  Insurance,  13, 14. 

UMITATION  OF  ACTIONS: 

1.  Abandonment  of  severable  contract  —  action  for 
part  performed. — Where  a  party  was  entitled  to 
abandon  a  severable  contract  and  sue  for  the  i>art 

Serformed  the  action  was  ujpon  the  contract^^  and  the 
ve-year  statute  of  limitations  iipplied.     Bailey  v. 
Gas  Co 746,  761 

2.  Accrual  of  action  —  amendment  of  petition. — ^An 
amended  pleading  did  not  state  a  new  cause  of  action, 
and  the  action  was  not  barred.     Wilber  v,  Ronnau, . .   171 

3.  Accrual  of  action — fraud. — The  rule  that  the  public 
records  furnished  constructive  notice  of  fraud  so  as 
to  set  the  statute  of  limitations  in  motion  held  not 
applicable  to  a  vendor  who  innocently  relied  upon 
false  representations  made  by  the  vendee  respecting 
the  state  of  the  record.    Hutto  v.  Knowlton 446 

4.  An  action  to  set  aside  a  judgment  based  on  a 

willfully  false  affidavit  for  publication  service  must 
be  brought  in  two  years  after  actual  or  constructive 
notice  of  the  fraud.    Duphorne  v,  Moore 159,  161 

5.  Accrual  of  action — penalties  for  delay  in  furnishing 
cars. — In  an  action  to  recover  statutory  penalties  for 
failure  to  furnish  freight  cars  demanded^  the  one- 
year  statute  of  limitation  applies.  Milling  Co.  v. 
Railway  Co 25«,  260 

6.  A  penalty  is  incurred  by  a  carrier  for  each 

day  of  neglect  after  the  prescribed  time  for  furnish- 
ing cars  demanded,  and  each  penalty  is  a  distinct  lia- 
bility.   Id 256,  261 

7.  The  subsequent  furnishing  of  cars  stops  the 

accumulation  of  penalties,  but  does  not  suspend  the 
statute  as  to  penalties  already  incurred.    Id 256,  261 

8.  Adverse  possession. — See  Actions  and  Remedies,  26. 

9.  Affirmative  relief— debt  barred  by  limitation. — ^The 
fact  that  a  mortgagee  in  possession  could  not  enforce 
his  mortgage  because  it  was  barred  hj  limitation  did 
not  give  the  mortgagor  the  right  to  a  judgment  quiet- 
ing title  or  for  possession,  the  mortgage  debt  not  hav- 
ing been  satisfied.    Capell  v.  Dill 662 
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LIMITATION  OF  ACTIONS— Continued  : 

10.  Appeal  and  error. — Rulings  upon  a  demurrer,  made 
more  than  a  year  before  the  record  was  filed,  not  re- 
viewed.    Newton  v.  Toevs 18 

11.  A  complaint  of  the  allowance  of  an  attorney's 

fee  in  an  attachment  proceeding  not  reviewable  be- 
cause not  made  within  one  year  after  the  motion  for 

a  new  trial  was  denied.    Dody  v.  Bank 409 

12.  Pleadings. — Only  explicit  allegations  showing  the 
statute  has  run  render  a  petition  demurrable.  Brum- 
baugh V.   Wilson 57 

18.  Purchaser  of  school  land. — The  statute  requiring  the 
purchaser  of  school  land  to  sue  to  enforce  his  rights 
within  six  months  after  the  act  took  effect  is  not 
void  on  the  ground  that  it  fails  to  give  a  reasonable 
time  within  which  to  begin  such  action.  Davis  v. 
Nation    410 

14.  Quieting  title. — A  suit  to  foreclose  a  mortgage 
against  one  not  in  privity  with  the  mortgagor  is  an- 
alogous to  a  suit  to  quiet  title,  and  the  ^atute  of 
limitations  is  not  a  defense.    Cooper  v.  Rhea 109,  112 

15.  Recovery  of  real  property  sold  on  execution. — The 
limitation  against  actions  for  the  recovery  of  real 
property  sold  on  execution,  brought  by  one  claiming 
under  the  execution  debtor,  by  title  acauired  after  the 
judgment,  applies  to  all  sales,  void  and  voidable  alike. 
James  v.  Logan 286,  290 

16.  Redemption — ^foreclosure  of  purchase-monev  lien. 
— The  right  of  redemption  from  a  sheriff's  sale  upon 
the  foreclosure  of  a  purchase-money  lien  limited  to 
six  months  instead  of  eighteen,  because  one-third  of 
the  total  price  had  not  been  paid.    Neef  v,  Harrell, .  554 

17.  Redemption  from  tax  sale. — The  right  of  a  land- 
owner to  redeem  from  a  tax  sale  during  his  minority 
and  one  ^ear  thereafter  is  not  hindered  by  the  stat- 
ute requiring  suit  to  avoid  a  conveyance  for  taxes, 
except  in  certain  cases,  to  be  commenced  within  five 
years  after  the  tax  deed  is  recorded.  Hulsman  v. 
Deal    518 

18.  Suspension  of  the  statute. — See  No.  7. 

19.  Tax  deed.— See  Taxation. 

20.  Vacation  of  a  judgment. — (See,  also.  No.  4.)  A  de- 
cree quieting  title,  rendered  upon  publication  service 
and  without  actual  notice,  can  not  after  three  years 
be  set  aside  as  fraudulent  merely  by  showing  that 
plaintiflTs  title  was  based  solely  upon  a  defective  tax 
deed.     Wagner  v,  Beadle 469 

21.  Waiver. — In  an  action  for  an  accounting  defendant 
by  a  stipulation  waived  the  statute  of  limitations. 
Newton  v.  Toevs 20 

LIS  PENDENS— See  Actions  and  Rebiedies. 

LIVE    STOCK— See   Trespass   and   Trespassers;    Rail- 
roads. 

LOST  DOCUMENTS — See  Highways,  7;  Judgments,  35. 
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M. 

MACHINERY— See  Personal  Injuries,  20-31. 
MALICE— See  Damages,  22. 
MANDAMUS: 

Issuance   of   railroad-aid   bonds. — See   Bonds. 

Patent  to  school  land. — See  Schools  and  School  Land. 

Tax  levy — county  high  schools. — See  Taxation. 

1.  Fictitious  suit. — Where  an  officer  refuses  to  perform 
an  act  which  he  believes  the  statute  requires,  be- 
cause of  a  doubt  and  because  he  wishes  an  early  de- 
cision by  a  court,  a  proceeding  by  the  state  to  compel 
such  action  is  not  fictitious.    The  State  v.  Dolley.  .533,  537 

2.  Parties. — Where  an  individual  to  be  benefited  re- 
quests an  officer  to  perform  a  statutory  duty  and  is 
refused  the  state  is  a  proper  plaintiff  in  mandamus 

to  compel  its  performance.    Id 533,  535 

3.  In  mandamus  it  is  proper  to  make  persons 

defendants  from  whom  the  performance  of  no  duty 
is  sought,  but  who  might  be  affected  by  the  judg- 
ment    Id 533,  535 

4.  The  character  of  notice  to  be  served  upon 

such  defendants  is  immaterial,  so  that  they  are  in- 
formed of  the  pendency  of  the  proceeding.    Id. .  .533,  535 

5.  Performance  of  legal  duty — discretion. — ^Where  a 
legal  duty  is  cast  upon  a  board  of  county  commis- 
sioners that  duty  may  be  enforced  by  mandamus, 
and  such  duty  can  not  be  evaded  upon  the  ground 
that  the  county  officials  have  a  discretion  to  act. 
School  District  v.  Wilson  County 806,  811 

6.  Pleadings. — In  a  mandamus  proceeding  against  a 
public  officer,  if  other  defendants  contend  that  on  the 
face  of  the  papers  no  peremptory  writ  should  issue, 
their  contention  can  be  heard  without  their  filing  any 
pleading.     The  State  v,  Dolley 536 

7.  If  they  claim  that  any  allegation  in  the  writ 

or  answer  is  untrue,  or  that  other  facts  material  to 
the  controversy  exist,  it  is  proper  that  they  should 

file  a  written  statement  of  such  matters,    /d. .  .• 536 

8.  The  name  by  which  such  statement  is  desig- 
nated is  immaterial.    Id 536 

9.  State  auditor— registration  of  bonds. — The  duty  of 
the  state  auditor  to  register  and  certify  municipal 
bonds  in  aid  of  railroads  stated.  Railroad  Co,  v. 
Nation 345,  850 

10.  A  showing  of  expenditures  e<|ual  to  the  face 

value  of  the  bonds  held  not  a  prerequisite  to  t^e  r^- 
istration  of  such  bonds.    Id 345,  350 

11.  Title  to  office. — A  claim  that  quo  warranto  would 
not  lie  to  determine  the  right  to  an  office  because 
plaintiff  had  an  adequate  remedy  by  mandamus  or 
mandatory  injunction  not  sustained.  Fee  v.  Rich- 
ardson     • m 
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MANDATORY  INJUNCTION— See  Injunction. 

MANSLAUGHTER— See  Criminal  Law,  11. 

MARKET  VALUE — See  Damages,  14,  15;  Taxation,  16; 
Schools  and  School  Land,  1. 

MARRIAGE — See  Husband  and  Wife;  Divorcb  and  Ali- 
mony. 

MARSHALS  OP  CITY  COURTS— See  Elections,  4. 

MASTER  AND  SERVANT: 

Assumption  of  risk. — See  Personal  Injuries. 

Common-law   duty   of    master    supplanted   by   statutory   duty. — 

See  Personal  Injuries,  26-28. 
Contributory  neslisence. — See  Personal  Injuries. 
Duty  of  master  to  furnish  safe  appliances  and  conditions. — See 

Personal  Injuries,  20-81,  87,  89,  41.  42,  44-46. 
Factory  actr— safeffuardfnff  machinery. — See  Personal  Injuries. 
Fellow  servants. — See  Personal  Injuries. 
Injury  to  employee. — See  Personal  Injuries. 
Joint  wrongdoers. — See  Personal  Injuries,  40. 
Rules  and  regulations.— See  Personal  Injurib,  26;  Railroam, 

88,  84. 
Vice  principal— See  Personal  Injuries,  44. 

MAXIMUM  RATES— See  Railroads,  37-46. 
MEASURE  OF  DAMAGES— See  Damages. 

MECHANIC'S  LIEN: 

1.  After-acquired  property. — A  lien  created  on  a  wife's 
undivided  interest  in  real  estate  by  her  husband  does 
not  extend  to  the  shares  of  her  cotenants,  and  after 
the  lien  has  been  perfected  she  may  purchase  and  hold 
such  shares  unencumbered  by  the  lien.  Garrett  v. 
Loftua   556,  560 

2.  Married  woman's  real  estate—lien  created  by  hus- 
band.— (See,  also.  No.  1.)  The  statute  allowing  a 
lien  on  a  married  woman's  real  estate  for  material 
furnished  her  husband  and  used  in  improving  it  does 
not  violate  the  constitutional  provision  respecting 
married  women's  rights  to  possess  property  apart 
from  their  husbands,  nor  conflict  with  the  statutory 
provision  that  the  separate  estate  of  a  married  wo- 
man shall  not  be  subject  to  the  disposal  of  her  hus- 
band or  liable  for  his  debts.    Id 556 

3.  The  mechanic's  lien  statute  does  not  author- 
ize a  personal  judgment  against  a  wife  for  the  price 
of  material  furnished  to  her  husband  under  a  con- 
tract with  him  and  used  by  him  in  improving  her 
property.     Id 556,  55S 

MEMORANDUM— See  Contracts,  26,  27. 

MEMORY  OP  A  WITNESS— See  Evidence. 

MERGER— See  Contracts. 

MILEAGE — See  Fees  and  Salaries,  4. 

MINES  AND  MINERALS: 

1.  Action  for  royalties-security  deposit  sufficient  to 
pay. — Where  a  lessee  deposits  money  as  an  advance 
payment  of  certain  sums  to  become  due  under  the 
lease  from  time  to  time,  the  lessor  can  not  sue  to  re-   . . 

60—82  KAN. 
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MINES  AND  MINERALS— Continued: 

cover  any  such  sums  which  have  become  due  so  long 
as  the  deposit  in  his  hands  is  large  enough  to  dis- 
charge his  claim.    Patton  v.  HamUtan 81 

2.  Construction  of  lease. — (See,  also,  Nos.  1,  9.)  If  a 
contract  be  fairly  susceptible  of  two  meanings,  the 
general  scope  and  purpose  of  the  transaction  and  all 
the  circumstances  are  to  be  considered  in  determining 
which  meaning  was  intended.  Brick  Co.  v.  Gas 
Co 752,  764 

8.  Forfeiture  of  lease. — The  burden  was  upon  a  lessor 
who  sought  to  cancel  a  lease  because  of  the  lessee's 
failure  to  drill  wells  to  show  that  damages  was  not 
an  adequate  remedy.    Howerton  v.  Gus  Co 367 

4.  Having  failed  to  make  such  showing,  a  de- 
cree for  cancellation  not  sustained.    Id 368 

5.  If  it  be  determined  that  such  a  rule  of  dam- 
ages can  not  be  applied,  an  alternative  decree  may  be 
entered  requiring  defendant  within  a  fixed  time  to 
drill  sufficient  wells  or  that  the  lease  be  canceled. 

Id,  368,  870 

6.  Injury  to  employee — pleadings. — Allegations  of  n^- 
ligence  by  which  plaintiff  claims  to  have  been  iigored 
in  a  coal  mine  examined  and  found  to  be  sufficiently 
definite.     Young  v.  Railway  Co 332,  335 

7.  injury  to  employee— proximate  cause — ^inspection. 
— ^In  a  personal-injury  action  by  an  employee  plain- 
tiff must  show  that  the  injury  occurred  through  the 
omission  of  some  duty  by  the  master,  which  was  the 
proximate  cause  of  the  injury.    Pilgrim  v.  Verdigris,  114 

8.  Measure  of  damages  for  a  breach  of  contract. — The 
measure  of  damag^  for  the  failure  of  the  holder  of  a 
mineral  lease  to  drill  wells  upon  the  premises  stated. 
Howerton  v.  Gas  Co 368,  369 

9.  Rents  and  royalties — (See,  also,  No.  1.)  A  mineral 
lease  construed  to  entitle  the  lessor  to  receive  rent  so 
long  as  the  lease  remained  in  force  and  the  royal- 
ties did  not  equal  the  stipulated  rentaL  Myers  v. 
Shertzer   275 

10.  A  lessor  held  entitled  to  recover  rent  that 

accrued  while  an  action  by  him  to  cancel  the  lease 
was  pending.    Id 275 

11.  Taxation  of  mineral  land — valuation. — ^The  officers 
are  not  required  to  value  land  containing  salt  de- 
posits as  if  it  were  agricultural  land,  nor  by  the 
quantity  of  salt  mined  during  the  preceding  year. 
Salt  Co,  V,  Ellsworth  County 206 

12.  The  commission  may  avail  itself  of  any  infor- 
mation it  can  obtain  that  will  enable  it  to  midce  a  just 
estimate  of  the  actual  value.    Id 206 

18.  Transportation  of  oil — ^maximum  rates. — See  Raid- 
roads. 

MINORS — See  Guardian  and  Ward;  Parent  and  Child; 
TAZATION9  85. 

MISREPRESENTATIONS— See  Fraud. 
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MISTAKE — See  Contracts;  Corporations,  2;  Elections, 
3;  Judgments,  35,  46;  Schools  and  School  Land, 
14;  Statutory  Construction,  5;  Taxation,  14,  67. 

MOBS — See  Cities  and  City  Officers,  11. 

MONEY: 

Amount  in  controversy. — See  Jurisdiction. 

Amount  of  award* — See  Damages.  18-21. 

Attachment — See  Attach mbnt,  2,  8. 

Deposited    as    security — action    for    royalties. — See    Minbb    and 

Minerals.  1. 
Loan   to   receiver — action   by   creditor   to   recover  on   bond. — See 

Bonds,  18. 
Payment  to  agent — See  Agency,  6.  14. 
Purchase-money  lien. — See  Judicial  Salbb.  4. 
Recovery. — See  Money  Paid. 

MONEY  PAID: 

1.  Recovery — validity  of  contract. — In  an  action  to  re- 
cover purchase  money  the  defendant,  who  with  his 
wife  executed  a  deed  and  asked  specific  performance, 
was  estopped  to  claim  the  contract  was  void  because 
the  land  was  a  homestead  and  the  wife  did  not  join 
in  the  contract.    McNutt  v.  NeUana 424,  428 

MONOPOLY — See  Trade-marks. 

MORTGAGES: 

See  Insurance.  A,  6,  20. 

1.  Assignment  —  erasure. —  The  presumption  that  the 
holder  of  negotiable  paper  indorsed  in  blank  is  the 
owner  was  not  destroyed  by  the  erasure  of  a  prior  in- 
dorsement made  by  the  payee.    King  v.  Bellamy 801 

2.  Chattel  mortgages.— (See,  also,  No.  14.)  Where  the 
maker  of  an  unrecorded  chattel  mortgage  was  allowed 
to  remain  in  iK>ssession  and  sell  from  the  stock  without 
accounting  to  the  mortgagee  the  instrument  was  void. 
Brooks  V.  Bank 597 

3. A  chattel  mortgage  on  his  stock  by  an  in- 
solvent merchant,  executed  les^  than  four  months 
prior  to  his  bankruptcy,  held  to  be  a  voidable  prefer- 
ence under  the  national  bankruptcy  act.    Id, 597 

4.  Where  a  chattel  mortgage  allowed  the  mort- 
gagor to  keep  the  property  at  a  certain  place,  he  had 
no  right  to  hold  possession  at  another  place  without 
the  knowledge  or  consent  of  the  mortgagee.  Lenuiater 
v.  Fisher  280 

5. A  provision  in  a  chattel  mortgage  that  if  the 

''indebtedness  shall  be  deemed  insecure"  the  properbr 
might  be  taken  from  the  mortgagor  construed. 
Id 280,  282 

6. A  petition  in  replevin  by  a  chattel  mortgagee 

stated  a  cause  of  action  as  against  an  objection  to 
evidence     Id. 281 

7. A  mortgagor  of  chattels  may  with  the  oral 

consent  of  the  mortgagee  make  a  valid  sale  of  the 
property  to  a  purchaser  in  good  faith,  notwithstanding 
the  statute  making  it  a  misdemeanor  to  dispose  of 
mortgaged  chattels  without  the  written  consent  of  the 
mortgagee.    Reese  v.  Kapp 304 
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MORTGAGES— Continued  : 

8. In  an  action  to  reform  a  chattel  mortgage  and 

enforce  it  by  judgment  against  a  third  party  for  the 
proceeds  of  the  sale  of  the  property  the  mortgagors 
are  proper  defendants.    Stewart  v,  Falkenherg, .  .576,  579 

0. In  an  action  to  reform  a  chattel  mortgage  and 

enforce  it  there  was  no  misjoinder  of  causes  of  action. 

Id : 676,  679 

10. In  an  action  to  reform  a  chattel  mortgage  and 

recover  the  proceeds  of  the  property  from  a  third 
party  the  mortgagors,  having  filed  a  disclaimer,  were 
not  necessary  parties  to  an  appeal  by  the  defenduit. 
Id. 576,  578 

11.  Plaintiff  was  entitled  to  foreclose  a  chattel 

mortgage  or  waive  the  conversion  and  sue  on  the  im- 
plied contract  to  pay  the  value  of  the  property  sold. 

Id.  680 

12.  In  replevin  by  a  mortgagee  of  chattels,  where 

the  defense  was  that  plaintiff  lacked  capacity  to  sue 
and  that  the  property  was  exempt,  the  burden  of  proof 
was  upon  the  defendant^    CoUan  v.  Johnson 665 

13.  Encumbrance  on  insured  property  —  validity  of 
lien. — A  provision  in  a  fire-insurance  policy  against 
encumbermg  or  mortgaging  the  property  was  not  vio- 
lated by  the  execution  of  a  mortgage  which  was  not  a 
valid  and  subsisting  lien  upon  the  property.  Row- 
land v^  Insurance  Co 220 

14.  Enforcement  by  a  foreign  corporation. — A  foreign 
corporation  may  maintain  an  action  to  enforce  a 
mortgage  on  property  in  this  state  without  being 
authorized  to  engage  in  business  in  the  state.    Stetvart 

V.  Falkenherg 576,  579 

16.  Foreclosure. — (See,  also,  Nos.  11,  14,  18.)  In  order 
to  foreclose  a  mortgage  against  a  defendant  who  does 
not  claim  under  the  mort^gor  the  plaintiff  must  show 
that  the  mortgagor  had  title  to  the  property,  so  that 
the  mortgage  created  a  lien.    Cooper  v.  Rhea. . .  .109,  118 

16. A  suit  to  foreclose  a  mortage  against  one 

not  in  privity  with  the  mortgagor  is  analogous  to  a 
suit  to  quiet  title,  and  the  statute  of  limitations  is  not 
a  defense.     Id 109,  112 

17.  Limitation  of  actions. — See  Nos.  16,  19. 

18.  Mortgagee  in  possession. — A  purchaser  in  good  faith 
at  a  void  foreclosure  was  subrogated  to  the  rights  of 
the  mortgagee  and  considered  as  a  mortgagee  m  pos- 

*  session.    Capell  v.  Dill 662 

19.  The  fact  that  a  mortgagee  in  possession  could 

not  enforce  his  mortgage  because  it  was  barred  by 
limitation  did  not  give  the  mortgagor  the  right  to  a 
judgment  quieting  title  or  for  possession,  the  mort- 
gage debt  not  having  been  satisned.    Id. 662 

20.  Subrogation. — See  No.  18. 

MOTIVEJ^See  Evidence,  77;  Criminal  Law,  11. 

MULTIPLICITY  OP  ACTIONS— See  Actions  and  Reme- 
dies. 
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MUNICIPAL  CORPORATIONS— See  Cities  and  City  Of- 
FiCERS;  Counties;  Schools  and  School  Land. 

MUTUAL  INSURANCE— See  Insurance. 

N. 

NAMES — See  Trade-marks;  Process,  11;  Criminal  Law, 
9,  10.  ' 

NEGLIGENCE: 

Aliffhtinff  from  a  movins  train. — See  Personal  Injuribb,  18. 

Allearations  and  proof. — See  Plbadings,  8,  24. 

Allegations  of  neerliffenee — deflnitenesa. — See  Flbaoinos,   14. 

Assumption  of  risk. — See  Personal  Injuries. 

Aatomobiles. — See  Damages,  22;  Personal  Injurieb,  56. 

Contributory. — See  Personal  Injuries. 

Defective  appliances  or  conditions. — See  Personal  Injueibe.  t. 
20-81,  87,  89,  41,  42,  44-46,  60.  ^^ 

Defective  bridge.— See  Highways.  8-11. 

Delivery  of  a  telegram. — See  Telegraph  Companies. 

Duty  to  look  and  listen. — See  Personal  Injuries,  16,  16,  47. 

Exemplary  damages. — See  Damages. 

Factory  aet^-sruardinflr  machinery. — See  Personal  Injuries. 

Failure  to  stop  train  for  passenger  to  alight. — See  Pbmonal 
Injuries.  61. 

Fellow  servants. — See  Personal  Injuries. 

Injury  by  a  mob. — See  Cities  and  City  OmcERS. 

Injury  by  fire. — See  Railroads. 

Injury  by  trespassins  animals. — See  Trespass  and  Trespaseme. 

Injury  to  goods. — See  Railroads. 

Injury  to  ffrowins  crops. — See  Damaobb,  14-16. 

Injury  to  stock. — See  Railroads. 

Injury  to  the  person. — See  Personal  Injuries. 

Joint  wrongdoers. — See  Personal  Injuries,  40. 

Laches. — See  Actions  and  Remedies. 

'*Last  clear  chance." — See  Personal  Injuries,  6. 

Neglect  or  refusal  to  perform  official  duty. — See  Oppice  amd 
Opficers. 

Notice  of  injury  and  claim  for  damages. — See  Personal  In- 
juries; Railroads.  28. 

Obstruction  of  a  stream — injury  to  riparian  owner. — See  Watbs 
AND  Watercourses. 

Permanency  of  injuries. — See  Personal  Injuries. 

Proximate  cause  of  injury. — See  Personal  Injuries. 

Railway  crossing. — See  Personal  Injuries.  18. 

Special  damages. — See  Pleadings. 

Special  findings  and  verdict— See  Jury  and  Jurors. 

Vice  principal — See  Personal  Injuries.  44. 

Violation  of  rules  by  trainmen. — See  Railroads,  88.  84. 

Wanton. — See  Damages.  20,  22. 

NEGOTIABLE  INSTRUMENTS: 

Payment  by  a  surety  before  maturity — contribution. — See  Smui- 
TYSHip  AND  Guaranty,  6. 

Payment — ^manner  of  payment  by  a  surety— contribution. — Sea 
Suretyship  and  Guaranty,  6. 

Surrender  of  notes  given  for  money  obtained  by  fraudulent  mis- 
representations.— See  Actions  and  Remedies,   7. 

1.  Alteration  of  indorsements. —  The  presumption 
that  the  holder  of  negotiable  paper  indorsed  in  blank 
is  the  owner  was  not  destroyed  by  the  erasure  of  a 
prior  indorsement  made  by  the  payee.  King  v.  Bel- 
lamy     801 

2.  Attachment — damages. — The  measure  of  damages 
for  the  wron^ul  attachment  of  money  and  notes  by 
way  of  garnishment  is  interest  on  the  money  and 
notes  during  the  time  they  were  held  and  the  neces- 
sary expenses  incurred  in  regaining  possession  of  the 
properly.     Dody  v.  Bank 406 
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NEGOTIABLE  INSTRUMENTS— Continued: 

8.  Bank  check. — See  Nos.  5,  6;  Suretyship  and  Guar- 
anty, 6;  Specific  Performance,  12. 

4.  Bona  fide  purchaser. — The  burden  of  proof  rested 
upon  an  indorsee  to  establish  his  ownership  of  a  note, 
but  not  to  prove  that  he  purchased  in  good  faith  and 
without  notice  of  fraud.    Bank  v,  Abmeyer 283,  286 

5.  Consideration. — Mutual  promises  held  a  sufficioit 
consideration  for  negotiable  paper.  Hawkins  v. 
Windhorst 522 

6.  Where  a  purchaser  of  cattle  gave  a  check 

as  payment  to  the  vendor,  but  afterward  declined  to 
receive  the  cattle,  he  could  not,  in  an  action  by  the 
payee  on  the  check,  defend  on  the  ground  that  no 
cattle  were  received.    Id 522 

7.  Fraud. — (See,  also,  No.  4.)  Where  the  maker  of  a 
note  pleaded  fraud  in  its  inc^tion  the  reply  of  an 
indorsee  was  defective  as  a  denial,  but  as  the  case 
was  tried  as  though  the  alleged  fraud  was  in  issue 
the  maker  could  not  on  appeal  insist  that  his  aver- 
ments of  fraud  were  admitted.    Bank  v,  Abmeyer. . . 

NEW  TRIAL: 

Excessive  or  inadequate  award. — See  Damages. 

"Fraud  practiced  bj  the  suceessfal  party." — See  Judombnts. 

Misconduct  of  jury. — See  Jury  and  Jurors. 

Verdict  contrary  to  evid^ice. — See  Jury  and  Jurors. 

1.  Motion — review  of  ruling. — ^A  determinaticm  of  a 
question  of  fact,  upon  conflicting  affidavits,  on  the 
hearing  of  a  motion  for  a  new  trial  because  of  acci- 
dent and  surprise,  held  not  reviewable.  Yurann  v, 
Hamilton   528 

2.  Waiver  of  erroneous  denial — refusal  of  applicant 
to  specify  errors. — Where  the  court  requests  an  ap- 
plicant for  a  new  trial  to  point  out  specifically  the 
errors  complained  of,  and  the  applicant  declines  or 
neglects  to  do  so,  any  error  in  denying  the  motion 
will  be  regarded  as  waived.    Riverside  v.  BaUey 429 

NOMINAL  CONSIDERATION—See  Deeds,  8. 

NOTICE: 

Actual  notice  of  pendinff  action. — See  Judombnts,  9,  22,  24. 

Assumption  of  risk. — See  Personal  Injuribs. 

Bona  fide  purchaser. — ^ee  Sales.  26-40. 

Burden  of  proof. — See  Evidence. 

Chattel  mortgasre — See  Mortoaobs. 

Claim  for  damages.— See  Railroads.  26-o0. 

Contributory  nesrlisence. — See  Personal  Injuries. 

Creditors    of    a    corporation — stock    issued    at    a    discount. — Sae 

Corporations,  11,  12. 
Defect  in  rails  and  ties  of  a  railway  track. — Sea  Pbbsonal  In- 

JURIES,    89. 

Defective  appliances. — See  Personal  Injuribs,  60. 

Defective  bridge. — See  Highways,  8-11. 

Deflniteness  of  pleadings. — See  Plbadinos. 

Election. — See  Elections,  8. 

Forfeiture. — See  Schools  and  School  Land. 

Forgery. — See  Criminal  Law,  10. 

Fraud. — See  Fraud. 

Information  or  complaint. — See  Criminal  Law. 

Injury    to    employee — claim    for    damafires.— ^ee    Pbisonal    In* 

JURIES,  62-66. 
Insanity  of  srantor. — See  Deeds,  8. 
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JndieiaL — See  Evidincb;  Practicb,  Supsbmb  Couit.   87,  S8. 
Knowledge  of  contents  of  a  wilL — See  Wills,  10. 
Knowledge  of  the  law — preBiimptiona.— See  Fraud,  86. 
Knowledge  that  signal  to  ensrhieer  has  been  seen  and  obejred. — 

See  Railroads,  88,  84. 
Lis  pendens. — See  Actions  and  Rbmbdibs. 
Parties  in  default. — See  Judombnts,  7-10. 
Physical    condition     of    delinquent — reinstatement. — See     IHSUB- 

ancb,  1. 
Principal  and  asent. — See  Agency,  16,  16, 
Property  owners — tax  levy. — See  Taxation,  7. 
Publication  service. — See  Judgments;  Process,  7,  12-14. 
Purchaser. — See  Sales. 
Service  of  process. — See  Process. 
Signals. — See  Personal  Injuries,  86,  86,  47. 
Switching  cars — licensee  in  a  cat  on  sidetrack. — See  Personal 

Injuries,  60. 
WilL— See  Wills,  19.  20. 

NUISANCES — See  Cities  and  City  Officers,  14;  Waters 
AND  Watercourses. 

O. 
OATH — See  Office  and  Officers,  3-5,  9. 
OFFICE  AND  OFFICERS: 

Board  of  equalisation. — See  Taxation. 

City. — See  Cmss  and  City  OrncEas. 

County. — See    Counties;    Highways;    Taxation;    Schools    and 

School  Land. 
Bfarshals  of  city  courts. — See  Elections,  4. 
Receivers. — See  Bonds;  Fees  and  Salaries. 
Referee. — See  Practice,  District  Court,  9-14. 
State. — See  Mandamus  ;  Criminal  Law,  4 ;  Costs.  6. 
Townships. — See  Highways,  11 ;  Taxation,  78. 

1.  Accounting* — See  Accounts  and  Accounting. 

2.  Acknowledgment  of  writings. — An  abbreviated  ac- 
knowledgment of  the  execution  of  a  tax  deed  by  the 
county  clerk  held  sufficient.    Leas  v.  Yeats 105,  107 

3.  The  statutory  certificate  for  the  authentica- 
tion of  depositions  can  not  be  used  on  the  ordinary 
affidavit,  and  the  code  prescribes  no  form  of  jurat  to 

be  appended  to  affidavits.    James  v.  Logan 285,  287 

4.  A  written  declaration  under  oath  is  an  affi- 
davit although  no  jurat  is  attached.    Id 285,  287 

5.  The  jurat  is  evidence  that  an  oath  was  ad- 
ministered, and  in  the  absence  of  a  jurat  the  fact 
may  be  proved  by  evidence  aliunde.    Id 285,  288 

6.  Action  to  try  title. — A  claim  that  the  supreme  court 
should  not  exercise  original  jurisdiction  in  a  quo 
warranto  proceeding  involving  the  title  to  an  office 
not  sustained.     Fee  v.  Richardson 191 

7.  A  claim  that  quo  warranto  would  not  lie  to 

determine  the  right  to  an  office  because  plaintiff  had 
an  adequate  remedy  by  mandamus  or  mandatory  in- 
junction not  sustained.    Id 191 

8.  Appointment — authority. — In  an  action  against  a 
county  by  an  assistant  attorney-general  to  recover 
fees  for  prosecutions  under  the  prohibitory  law  a 
motion  to  make  a  petition  more  definite  was  prop- 
erly denied.    Mikesell  v.  Wilson  County 502,  505 
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OFFICE  AND  OFFICERS— Continued: 

9.  Appoiptment— confirmation— oath  —  commission  — 
autliority. —  A  marshal  appointed,  confirmed  and 
sworn  had  authority  to  arrest  on  view,  without  a 
warrant,  although  no  commission  had  been  issued 
and  he  had  not  subscribed  to  the  oath.  Morrison  v. 
Pence   420,  422 

10.  Appointment  irregular— acts  ratified. — A  city  that 
appointed  a  superintendent  to  supervise  the  building 
of  a  bridge,  having  accepted  the  work  done  under  his 
supervision,  could  not  deny  liability  therefor  because 
of  irregularity   in   his    appointment.     Matheney   v. 

El  Dorado 720,  724 

11.  Corruption  in  oflBce. — See  Nos.  15-20. 

12.  Election— qualified  voters. — Marshals  of  city  courts 
(Laws  1905,  ch.  193)  are  not  "city  officers,"  and 
women  are  not  "qualified  voters"  in  the  election  of 
such  marshals.    Fee  v,  Richardson 190,  192 

18.  Embezzlement  by  a  state  oflBcer. — In  the  statute  for- 
bidding the  embezzling  by  an  officer  of  the  state  of 
money  "belonging  to  such  estate,"  the  word  "estate" 
is  manifestly  intended  for  "state,"  and  must  be  so 
construed.    The  State  v.  Radford 858 

14.  Fees  and  salaries. — See  Fees  and  Salaries. 

15.  Forfeiture. — Corruption  within  the  meaning  of  the 
statute  authorizing  the  removal  of  a  county  commis- 
sioner from  office  defined.    The  State  v.  Kennedy ,  373,  881 

16.  In  order  that  payment  of  excessive  or  illegal 

demands  against  a  county  mav  be  corrupt  the  com- 
missioner must  have  intended  to  violate  his  duty, 
misappropriate  funds  and  secure  to  himself  or  an- 
other unlawful  gain.    Id 373,  881 

17.  The  pavment  of  unverified  claims  against  a 

county,  through  inadvertence  and  without  wrongful 
intent,  did  not  constitute  corruption.    Id 374,  882 

18.  In  an  action  to  remove  a  commissioner  from 

office  the  burden  of  showing  corruption  rests  upon 
the  state.  The  law  presumes  honesty  and  good  faith 
until  the  contrary  is  made  to  appear.    Id 374,  382 

19.  Record  proof  of  the  number  of  meetings  a 

commissioner  attended  does  not  tend  to  prove  that 
other  services  were  not  performed,  or  cast  upon  him 
the  burden  of  justifying  the  receipt  of  more  compen- 
sation than  he  was  entitled  to  for  attending  board 
meetings.     Id 374,  882 

20.  Payment  of  claims  not  sufficiently  itemized, 

through  a  misinterpretation  of  the  statute  and  in 
reliance  upon  the  advice  of  the  county  attorney,  did 
not  constitute  corruption.     Id 374,  888 

21.  It   is   not   every   omission  within   the   strict 

letter  of  the  law  that  will  entail  forfeiture  of  office 
for  neglect  of  duty.    Id 374,  886 

22.  The  neglect  must  be  one  which  endangers 

the  public  welfare,  and  must  disclose  either  willful- 
ness or  indifference  to  duty  so  persistent  that  the 
safety  of  the  public  interests  is  threatened.    Id.  .374,  886 
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23.  Under  the  statute  providing  for  the  removal 

of  a  county  oflScer  who  neglects  or  refuses  to  periorm 
any  act  which  it  is  his  duty  to  perform,  the  duty 
must  be  personal  and  the  act  one  which  the  officer 
has  legal  capacity  and  authority  to  perform,    /d.,  374,  384 

24.  Irregularities  in  the  publication  of  state- 
ments of  sums  of  money  allowed  and  in  advertise- 
ments for  bids  for  bridge  repair  work  held  not  to  be 
neglect  of  duty  justifying  the  removal  of  a  com- 
missioner from  office.    Id 375,  886 

25.  Failure  to  publish  estimates  of  expenditures 

upon  which  tax  levies  were  made  and  failure  to  ad- 
vertise for  bids  for  the  repair  of  a  bridge  held  not 
neglect  of  duty  warranting  the  removal  of  a  commis- 
sioner from  office.    Id 375,  386 

26.  The  court  has  discretion  in  quo  warranto  pro- 
ceedings, and  is  not  obliged  to  deprive  an  official  of 
his  office  on  account  of  irregularities,  although  not 
sanctioning  his  conduct.    Id 888 

27.  Mandamus. — See  Mandamus. 

28.  Misfeasances  when  acting  in  governmental  ca- 
pacity.— A  citjr  is  not  liable  in  damages  for  mis- 
feasances of  its  officers  acting  in  a  governmental 
capacity.     Edson  v.  Olathe 4 

29.  Ine  rule  applied  in  an  action  against  a  city 

for  the  passage  of  an  ordinance  repealing  a  fran- 
chise ordinance.     Id 4 

80.  Mistaice  or  omission  of  duty. — Where  proceedings 
are  attacked  as  void,  and  the  record  is  shown  to  have 
been  lost  or  destroyed,  secondary  evidence  may  be 
considered,  and  every  reasonable  presumption  in  sup- 
port of  the  validity  of  the  proceedings  snould  be  en- 
tertained.   Brumbaugh  v.  Wilson 53,    57 

81.  Neglect  or  refusal  to  perform  oflBcial  duty. — See 
Nos.  21-25;  Mandamus. 

82.  Public  records. — See  Evidence,  72. 

83.  Removal  of  shade  trees  growing  in  streets. — An 
ai:^i>itrary  decision  by  a  city  officer,  not  made  in  good 
faith,  that  shade  trees  growing  in  a  street  are  a 
nuisance,  when  they  are  not  and  there  is  no  neces- 
sity for  cutting  them  down,  is  no  protection  to  an 
officer  who  cuts  them  down  when  an  action  is  brought 
against  him  by  the  abutting  owner  to  recover  for 
their  loss.    Remington  v,  Walthall 234 

OIL — See  Mines  and  Minerals;  Railroads,  37-46. 

OPINION  TESTIMONY— See  Evidence. 

ORAL  AGREEMENTS  —  See  Fraud;  Specific  Perform- 
ance; Insurance,  7-9;  Mortgages,  7. 

ORDINANCES — See  Cities  and  City  Officers,  1,  13. 
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PARDON— See  Criminal  Law. 

PARENT  AND  CHILD: 
See  Wills,  9,  10. 

1.  Emancipation. — A  finding  that  a  minor  had  been 
emancipated  by  his  parent  and  that  he  was  a  resi- 
dent of  this  state  was  sustained  by  evidence.  Leuns 
V.  Railway  Co 861 

PAROLE— See  Costs,  4-6. 

PAROL  OR  EXTRINSIC  EVIDENCE— See  Evidence. 

PARTIES: 

See  Bonds;  Contempt;  Costs;  Limitation  or  Actions;  Qotbt- 

iNo  Title,  6. 
Abstract  of  the  record. — See  Practicb,  Supreme  Court. 
Action  ex  contractu  or  ex  delicto. — See  Actions  and  Rbmkdobb. 
Actual  notice  of  pending  action. — See  Judgments,  9,  22,  24. 
Admissions. — See  Evidence;  Pleadings. 
Appearance. — See  Bonds;  Jurisdiction,  15. 
Briefs. — See  Practice,  Supreme  Court,  2. 
Collusive  or  fictitious  proceeding. — See  Juri^ction,  12. 
Consolidation  of  actions. — See  Practice,  District  Court. 
Default. — See  Judgments;  Pleadings,  11. 
Election  of  remedies. — See  Actions  and  Remedies. 
Intimidation. — See  Constitutional  Law,  2. 
Joinder  of  causes  of  action. — See  Actions  and  Rbmbdob. 
Joint  defendants. — See  Evidence;  88;  Actions  and  REMSDns,  20, 

84;  Pleadings,  28. 
Joint  demurrer. — See  Pleadings,  28. 

Joint  or  separate  causes  of  action. — See  Actions  and  SSMBonB. 
Laches. — See  Actions  and  Remedies. 
Publication  service. — See  Judgments;  Process.  7,  12-14. 
Residence. — See  Attachment,   4;  Divorce  and  Aumony.   2,   8; 

Parent  and  Child,  1 ;  Corporations,  6,  7,  18.  19. 
Rea  judicata. — See  Judgments. 
Service  of  process. — See  Process. 
Waiver  of  jurisdiction. — See  Jurisdiction. 

1.  Action  by   landlord— injury   to   growing  crop. — ^A 

landlord  who  is  to  receive  crop  rent  may  maintain 
an  action  for  injury  to  the  growing  crop,  without 
joining  the  tenant,  but  can  only  recover  to  the  ex- 
tent of  his  share.    Say  ere  v.  Railway  Co 123,  124 

2.  Action  on  receiver's  bond. — A  receiver's  bond  run- 
ning to  parties  named  and  ''all  persons  interested" 
protected  one  who  loaned  money,  upon  the  court's 
order,  to  care  for  the  property  in  the  receiver's  cus- 
tody.   Bank  v.  Varner 691,  694 

8.  Action  to  cancel  deed  fraudulently  procured  from 
testator. — A  deed  void  because  the  grantee  knew  of 
the  grantor's  insanity  and  paid  only  a  nominal  con- 
sideration did  not  revoke  a  will  previously  made  by 
the  grantor,  and  a  devisee .  under  the  will  had  suffi- 
cient interest  to  maintain  an  action  to  cancel  the 
deed,  although  there  had  been  no  disaffirmance  of 
the  deed  or  tender  of  the  consideration  paid  by  the 
grantee.    Hospital  Co.  v.  Philippi 64,    68 

4.  Action  to  reform  chattel  mortgage  and  recover  pro- 
ceeds of  sale. —  (See,  also,  No.  5.)  In  an  action  to 
reform  a  chattel  mortgage  and  enforce  it  by  judg- 
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ment  against  a  third  party  for  the  proceeds  of  the 
sale  of  the  property  the  mortgagors  are  proper  de- 
fendants.   Stewart  v.  Falkenberg 576,  679 

.6.  Appeal  and  error. — (See,  also.  No.  15.)  In  an  ac- 
tion to  reform  a  chattel  mortgage  and  recover  the 
proceeds  of  the  property  from  a  third  party  the 
mortgagors,  having  filed  a  disclaimer,  were  not  neces- 
sary parties  to  an  appeal  by  the  defendant.    Id,  .576,  578 

6.  A  motion  to  dismiss  the  appeal  because  the 

appellant  did  not  make  his  codefendant  a  party  was 
denied.    Marks  v.  Chumoa 568 

7.  Appeal  bond. — See  Bonds. 

8.  Appeal — parties  entitled  to  complain. — In  an  action 
to  quiet  title  a  defendant  who  put  his  title  in  issue 
and  was  defeated  could  not  complain  because  judg- 
ment was  given  for  plaintifif  against  another  defend- 
ant whose  title  was  valid.    Brice  v,  Sayler 500 

9.  Assignee— holder  of  legal  title. — The  rule  that  the 
holder  of  the  legal  title  to  a  note  may  sue  upon  it, 
although  not  its  beneficial  owner,  is  not  peculiar  to 
instruments  of  that  character.    Bailey  v.  Gas  Co. . , .  751 

9a.  The  presumption  that  the  holder  of  nego- 
tiable paper  indorsed  in  blank  is  the  owner  was  not 
destroyed  by  the  erasure  of  a  prior  indorsement  made 
by  the  payee.    King  v.  Bellamy 801 

10.  Assignee  of  administrator— evidence. — A  witness  is 
not  incompetent  to  testify  to  transactions  with  per- 
sons since  deceased  where  the  adverse  party  is  the  as- 
signee of  the  administrator  of  an  estate.  Stewart  v. 
Falkenberg 576,  579 

11.  Borden  of  proving  capacity  to  sue. — In  replevin  by 
a  mortgagee  of  chattels,  where  the  defense  was  that 
plaintiff  lacked  capacity  to  sue  and  that  the  property 
was  exempt,  the  burden  of  proof  was  upon  the  de- 
fendant.   Colean  v.  Johnson 655 

'  12.  Disclaimer.— See  No.  5. 
18.  Foreign   corporation. — A  foreign  corx>oration    may 
maintain  an  action  to  enforce  a  mortgage  on  prop- 
erty in  this  state  without  being  authorized  to  engage 
in  business  in  the  state.    Stewart  v,  Falkenberg . .  576,  579 

14.  Under  a  general  denial  in  a  replevin  action 

defendant  may  defeat  a  recovery  by  plaintiff  by  show- 
ing it  is  a  foreign  corporation  and  not  entitled  to 
maintain  the  action.    Colean  v.  Johnson 656 

15.  Guardian  and  ward. — The  fact  that  a  minor  became 
of  age  after  judgment  in  an  action  brought  by  his 
guardian  did  not  abate  the  appeal  by  the  guardian. 
Mitchell  V,  Kelly 1,      4 

16.  Mandamus. — Where  an  individual  to  be  benefited  re- 
quests an  officer  to  perform  a  statutory  duty  and  is 
refused  the  state  is  a  proper  plaintiff  in  mandamus 

to  compel  its  performance.    The  State  v,  DoUey.  .588,  585 

17. In  mandamus  it  is  proper  to  make  persons 

defendants  from  whom  the  performance  of  no  duty  is 
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sought,  but  who  might  be  afifected  by  the  judgments 

Id 633,  685 

18.  The  character  of  notice  to  be  served  upon 

such  defendants  is  immaterial,  so  that  they  are  in- 
formed of  the  pendency  of  the  proceeding.    Id, .  .533,  63S 

19.  Real  party  in  interest. — See  No.  9. 

20.  Right  to  claim  statute  was  discriminatory. — ^A  car- 
rier was  not  a  proper  party  to  insist  that  an  act  dis- 
criminated in  favor  of  one  class  of  shippers  as 
against  other  shippers.     Tucker  v.  Railway  Co 225 

PARTITION  FENCES— See  Fences. 

PARTNERSHIP: 

1.  Breach  of  contract. — ^Where  full  performance  of  a 
contract  was  prevented  by  the  defendant  an  action 
for  damages  for  the  breach  accrued  immediately. 
Gilbert  v.  Grubel 476,  4TO 

2.  Where  plaintiff    had   substantially  complied 

with  an  agreement  by  which  he  was  to  conduct  a 
business  until  the  profits  aggregated  a  certain  sum, 
when  he  was  to  be  given  half  the  business,  in  an  ac- 
tion for  a  breach  by  the  defendant  a  claim  that  the 
plaintiff  was  permitted  to  establish  his  case  by  sec- 
ondary  and    incompetent    evidence    not    sustained. 

Id.    476,  48a 

8.  Breach  of  contract — measure  of  damages. — The 
measure  of  damages  stated  for  the  breach  of  an 
agreement  bv  which  plaintiff  was  to  conduct  a  busi- 
ness until  the  profits  amounted  to  a  certain  sum 
when  he  was  to  be  given  a  half  interest  in  the  busi- 
ness.    Id. 476,  482 

4.  Contract  signed  by  one  partner  only. — ^A  lease  for 
more  than  one  year,  signed  by  one  partner  only,  but 
made  for  the  benefit  of  the  firm,  held  also  to  obli- 
gate the  partner  who  did  not  sign.  Marks  v. 
Chumos    562 

PART    PERFORMANCE  —  See    Specific    Perforbcancb, 
10-13;  Fraud,  29,30. 

PASSENGERS— See  Personal  Injuries,  51. 

PASSES  FOR  SHIPPERS— See  Railroads,  10,  11. 

PATENT — See  Schools  and  School  Land. 

PAYMENT: 

Advancement  as  security. — See  BiIinbs  and  BIinerals,  1. 

Assessments. — See  Insurance,  18,  24. 

Bank  check. — See  Nbgotiablb  Instrumbnts,  6,  6;  SPBcmc  Pbk 

FORMANCB.    12;    SURETYSHIP   AND   GUARANTY,    6. 

Credit.— See  Insurance,  7. 

Failure  to  pay  taxes. — See  Actions  and  Rbmbdibb,  27. 

Bfanner  of  payment  by  a  surety. — See   Suretyship  and  Guab* 

ANTY,    6. 
Mistake. — See  Corporations,  2. 
Part  performance  of  oral  contract. — See  Spbctfic  PBtPORMANCi^ 

12. 
Payment  of  illegal  or  excessive  demands  asainst  a  oounty.- 

COUNTIBS. 

Pasrment  to  agent. — See  Agency,  6,  14. 
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Preference. — See  Bankruptcy;  Febb  and  Salaribs,  7. 
Recovery  of  money  paid. — See  Monby  Paid. 
Time — debt  of  prineipaL — See  Suretyship  and  Guaranty,  6. 
Time — part  performance  of  severable  contract. — See  Contracts, 

1,  71. 
Time — ^premimn  on  policy. — See  Insurance,  7. 

PENALTIES— See  Railroads,  13-16,  88,  41,  45. 

PENDENTE  LITE^See  Actions  and  Remedies,  29,  30. 

PERJURY— See  Judgbients,  14,  18. 

PERMANENT  INJURIES— See  Personal  Injuries,  60, 
67,  68. 

PERSONAL  INJURIES: 

1.  Allegations  of  negligence — definiteness. —  (See,  also, 
Nos.  31,  43.)  The  denial  of  a  motion  to  require  a 
petition  charging  negligence  to  be  made  more  definite 
and  certain  was  not  error.    McGee  v.  McAuliff 210 

2. Allegations  of  negligence  resulting  in  injury 

to  plaintiff  were  sufficient,  in  the  absence  of  a  motion 
to  make  definite,  to  include  the  use  of  a  defective  ap- 
pliance, as  well  as  the  failure  properly  to  use  a  good 
appliance.    Linker  v,  RaUroad  Co 581 

8.  Assumption  of  risk.— (See,  also,  Nos.  11,  12,  18,  33.) 
An  en^neer  who  was  mjured  by  the  derailment  of 
his  engine  did  not  assume  the  risk  as  to  the  condition 
of  the  roadbed.    Sndth  v.  Railway  Co 136,  188 

4.  A  claim  that  an  employee  assumed  the  risk 

was  not  sustained.    CUmd  v.  Railway  Co 851,  858 

5.  Contributory  negligence. — (See,  also.  No.  70.)  The 
term  "contributory  negligence"  discussed.  Letvia  v. 
Barton   166 

6.  Contributory  negligence— *'last  clear  chance.** — An 

instruction  relating  to  the  doctrine  of  the  "last  clear 
chance"  was  sufficient,  plaintiff  having  failed  to  re- 

?uest  a  proper  instruction.     Hinvmelwright  v,  Bo- 
er   569,  571 

7.  Contributory  negligence  of  employee. — (See,  also. 
No.  47.)  The  contributory  negligence  of  an  injured 
employee  is  no  defense  to  an  action  under  the  factory 
act.    Caspar  v.  Lewin 605,  627 

8. A  finding  upon  conflicting  testimony  that  an 

engineer  injured  by  a  derailment  was  not  guilty  of 
contributory  negligence  by  exceeding  th^  speed  limit 
held  conclusive  on  review.    Smith  v.  Railway  Co 188 

0. An  employee  was  not  guilty  of  contributory 

negligence  in  not  adopting  a  safer  method  of  per- 
forming a  task  assigned  to  him.     Fliege  v.  Railway 

Co 147,  149 

10. Whether  it  wag  practicable  to  safeguard  ma- 
chinery and  whether  an  employee  was  guilty  of  con- 
tributory negligence  were  questions  of  fact,  and  their 
determination  upon  conflicting  evidence  was  conclu- 
sive on  review.    Levns  v.  Barton 163 
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11.  The  "factory  act"  (Laws  1903,  ch.  356)  ex- 
cludes the  defense  of  assumed  risk,  but  not  of  con- 
tributory negligence.  (See  Caspar  v.  Lewin,  605, 
627.)    Id 16a 

12.  Whether  an  employee  injured  by  an  explo- 
sion in  a  mine  assumed  the  risk  and  was  guilty  of  con- 
tributory negligence  were  questions  for  the  jury. 
Young  v.  RaUway  Co 332,  336 

13.  Contributory  negligence  of  passenger. — Whether  a 
passenger  who,  under  the  conductor's  direction, 
alight^  from  a  moving  train  (which  did  not  stop  at 
his  destination)  was  guilty  of  contributory  n^li^^ce 
was  a  question  for  the  jury.     Walters  v,  Radtoay 

Co 739,  741 

14.  Whether  a  passenger  who  was  struck  by  a 

crane  while  boarding  a  moving  train  was  guilty  of 
contributory  negligence  was  a  rjestlon  for  the  jury. 
Leslie  v.  Railway  Co 163,  158 

15.  The  dwty  of  a  shipper-  a'^eompanying  stock  to 

look  and  listen  before  ciosising  tracks  be^een  the 
station  and  Ms  train  stated.    Coon  v.  Railway  Co...,  311 

16.  Whether  a  pirsenger  on  a  freight  train,  who  * 

was  injure  i  while  crossing  tracks  at  a  station,  was 
guilty  of  contributory  negligence  was  a  question  of 
fact.     Id 811 

17.  Contributory  negligence  of  pedestrian. — See  No.  55. 

18.  Contributory  negligence  of  traveler  at  a  crossing. 

— One  who,  with  knowledge  of  its  condition,  drove 
over  a  railway  crossing  while  it  was  being  repaired 
could  not  recover  from  the  company  for  resulting  in- 
juries.   McClelland  v.  Railway  Co 167 

19.  Exemplary  damages.— Statements  by  an  automobile 
driver  made  after  an  accident,  showing  a  disregard 
of  plaintifif's  rights,  tended  to  show  malice  and  war- 
ranted a  recovery  of  punitive  damages.  Martin  v. 
Oarlock  .266,  26S 

20.  Factory  act— safeguarding  machinery. — (See,  also, 
Nos.  5,  10,  11.)  In  an  action  under  the  factory  act 
what  proof  is  necessarv  to  establish  liability  in  the 
first  instance  stated.    Caspar  v.  Lewin 605,  635 

21.  Plaintifif  need  not  prove  the  practicability  of 

providing  safeguards  to  the  machinery.     Id 605,  635 

22.  The  factory  act  falls  within  the  legitimate 

scope  of  the  police  power  of  the  state,  and  the  r^ne<^ 
prescribed  for  its  enforcement  is  not  obnoxious  to 
either  the  state  or  the  federal  constitution.    Id.. .  .605,  629 

23.  The  word  "any,"  as  used  in  the  factory  act, 

defined.   Id 628 

24.  The   contributory  negligence   of   an   injured 

employee  is  no  defense  to  an  action  under  the  factory 
act.     Id. 605,  627 

25.  The   protection   of   the   factory   act   extends 

only  to  persons  acting  within  the  scope  of  some  em- 
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ployment  or  labor,  but  the  factory  owner  can  not 
evade  the  statute  by  rules  relating  to  the  use  of 
machinery.    Id. 605,  626 

26.  The  duty  to  safeguard  machinery,  imposed 

by  the  factory  act,  is  not  limited  to  workmen  en- 
gaged in  ordinary  duties  only.    Id 604,  628 

27. The  act  was  designed  to  protect  persons  em- 
ployed or  laboring  in  manufacturing  establishments 
while  in  the  performance  of  any  duty.    Id 604,  624 

28.  The  duties  imposed  by  the  factory  act  sup- 
plant the  common-law  duty  of  a  master  to  exer- 
cise reasonable  care  to  prevent  foreseeable  injuries. 

Id 604,  624 

29.  None  of  the  sections  of  the  factory  act  is  a 

transcript  from  the  law  of  any  other  state  and  con- 
sequently had  not  been  given  a  settled  and  definite 
meaning  by  the  highest  court  of  any  other  state  when 
the  statute  was  enacted.    Id 604,  612 

80.  A  "manufacturing  establishment,"  within  the 

meaning  of  the  statute  requiring  manufacturers  to 
safeguard  machinery  when  practicable,  defined. 
Id 604,  607 

31.  In  an  action  under  the  factory  act  an  alle- 
gation that  it  was  defendant's  duty  to  guard  the  cog- 
wheels by  which  plaintiff  was  injured  held  to  imply 
that  such  guarding  was  practicable,  in  the  absence  of 
a  motion  to  make  more  definite.    Gambill  v.  Bowen . .  840 

82.  Fellow  servants. — (See,  also,  Nos.  44,  06.)  The  con- 
stitutionality of  the  fellow-servant  act  discussed. 
Smith  V.  Railway  Co 254 

33.  A  section  man  injured  by  a  fellow  laborer 

while  repairing  track  held  within  the  protection  of 
the  fellow-servant  act.    Id 248 

84.  Injury  to  employee. —  (See,  also,  Nos.  3,  4,  8-11,  20- 
80,  33,  62-66,  74.)  In  a  personal-injury  action  by  an 
employee,  contentions  that  certain  findings  were  in- 
consistent, did  not  support  the  verdict,  and  were  not 
sustained  by  the  evidence,  held  untenable.  Bowers 
V.  Railway  Co 95,  108 

35.  A  rule  requiring  a  brakeman  to  know  that  a 

signal  to  an  engineer  has  been  seen,  understood  and 
obeyed  before  placing  himself  in  a  dangerous  posi- 
tion held  to  be  reasonable.    Id 95,  102 

36.  The  word  "know,"  as  used  in  this  rule,  de- 
fined. It  does  not  necessarily  import  absolute  knowl- 
edge.    Id,   95,  108 

87.  In  a  personal-injury  action  by  an  employee 

plaintiff  must  show  that  the  injury  occurred  through 
the  omission  of  some  dutv  by  the  master,  which  was 
the  proximate  cause  of  the  injury.  Pilgrim  v.  Ver- 
digrta    114 

88.  Testimony  that  after  an  accident  defendant's 

foreman  said  it  was  his  fault  and  he  had  neglected 

his  duty  was  hearsay.    Id 114,  117 
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89. An  engineer  is  not  bound  to  know  every  de- 
fect in  the  track,  and  if  the  ties  and  rails  are  in 
place  he  can  assume  the  company  has  discharged  its 
obligation  to  keep  them  in  reasonably  safe  repair. 
Smith  V,  Railway  Co 136,  188 

40.  A  purchaser  and  seller  of  machinery  were 

engaged  in  a  joint  undertaking  in  installing  it,  and 
were  lointly  and  severally  liable  to  an  employee  neg- 
ligently injured.    Fliege  v.  Railway  Co 147,  149 

41. While  it  was  presumed  that  an  employee  was 

properly  performing  his  duty  when  injured,  the  same 
presumption  applied  to  the  employer  in  respect  to 
furnishing  safe  appliances.  Duncan  v.  Railway 
Co 280,  284 

42. An  instruction  defining  the  duty  of  a  master 

to  furnish  a  safe  place  to  work  held  not  materially 
erroneous  because  the  qualifying  words  "exercise 
ordinary  care"  were  omitted.  Kamera  v.  Boiler 
Works 482 

48.  Allegations*  of  negligence  by  which  plaintiff 

claims  to  have  been  injured  in  a  coal  mine  examined 
and  found  to  be  sufficiently  definite.  Young  v.  Jlail- 
way  Co 882,  886 

44.  A  master's  liability  to  an  injured  employee 

did  not  depend  upon  the  superior  rank  of  one  of  its 
employees,  but  whether  there  was  a  breach  of  some 
nonassignable   duty  by  the  master.     Maib  v.  Mill 

Co 660,  668 

45.  Where   a  mill  employee  was  injured  while 

helping. to  move  an  iron  sa^e  over  a  defective  wooden 
trestle  constructed  by  the  employees  for  the  purpose, 
a  jury  might  reasonably  infer  from  the  facts  that 
the  master  built  the  trestle  and  supplied  it  to  the 
workmen  for  use  as  a  completed  structure.    Id.,  660,  666 

46.  If  the  master  reserved  to  itself  the  erection 

of  the  trestle,  instead  of  ordering  the  removal  of  the 
engine  and  leaving  the  employees  free  to  exercise 
their  own  judgment  in  producing  the  ultimate  result, 
the  master's  duty  was  not  fully  performed  by  fur- 
nishing sound  material  for  the  trestle  and  competent 
servants;  and  which  of  the  two  courses  indicated  was 
adopted  was  a  question  of  fact.    Id 660,  668 

47. An  employee  of  an  electric  railway,  after  the 

replacing  of  a  derailed  car,  was  not  under  an  abso- 
lute duty  to  keep  a  lookout  while  picking  up  tools, 
and  the  motorman  of  another  car,  which  struck 
plaintiff,  could  have  anticipated,  in  view  of  what  he 
saw,  that  some  one  might  be  in  a  place  of  danger  and 
ought  to  have  stopped  or  sounded  a  warning.  Ray 
V,  Railway  Co 704 

48. In  an  action  for  the  death  of  an  engineer, 

killed  by  being  struck  by  the  girder  of  a  bridge  while 
leaning  out  of  the  cab  window  and  looking  for  a 
signal  from  the  conductor  of  the  train,  judgment  for 
the  plaintiff  affirmed.    Cloud  v.  Railway  Co 861 
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49.  The  testimony  justified  the  inference  that  an 

engineer  was  killed  by  being  struck  by  the  girder  of 
a  bridge  while  leaning  out  of  the  cab  window  taking 
a  signal  in  the  line  of  duty,  although  no  one  saw  the 
girder  of  the  bridge  strike  his  head.    Id 851,  852 

50.  Injury  to  licensee. —  (See,  also,  No.  52.)  While  an 
employee  of  an  elevator  company,  rightfully  in  a  car 
on  defendant's  sidetrack,  was  injured  by  a  collision 
with  another  car  which  defendant  was  switching,  de- 
fendant was  prima  facie  negligent;  and  it  did  not 
establish  a  complete  defense  by  showing  it  was  un- 
able to  stop  the  moving  car  because  of  a  defective 
brake,  without  further  explanation.  Linker  v.  Railr 
road  Co 58# 

51.  Injury  to  passenger. — (See,  also,  Nos.  13-16,  73.) 
Failure  to  stop  a  train  at  the  destination  of  a  pas- 
senger and  afford  him  an  opportunity  to  alight  with 
safety  is  culpable  negligence.     Walters  v.  Railway 

Co 739,  741 

52.  Conditions  of  a  contract  forbidding  a  shipper 

of  stock  to  board  a  moving  train  were  waived  by  de- 
fendant's conductor;  the  shipper  was  not  a  mere  li- 
censee, and  the  carrier  was  liable  for  damages  sus- 
tained by  him.    Leslie  v.  Railway  Co 152,  157 

53.  Regulations  imposed  upon  a  shipper  accom- 
panying stock  to  whom  free  transportation  was  given 
held  reasonable.    Id 152,  156 

54.  A  shipper  of  stock  to  whom  free  transporta- 
tion is  given  must  comply  with  the  conditions  of  the 
contract^  and  is  obliged  to  know  whether  he  has  time 
to  examme  his  stock  at  stopping  places  and  return  to 

his  place  before  the  train  proceeos.    Id 152,  15€ 

55.  Injury  to  pedestrian. — (See,  also.  No.  6.)  Plain- 
tifrs  opinion  as  to  the  speed  of  an  automobile  was 
improperly  excluded;  but  the  error  was  rendered  im- 
material by  explicit  findings  that  he  failed  to  exercise 
due  care  and  that  defendant  was  not  negligent.  Him- 
melwright  v.  Baker 569 

56.  Injury  to  traveler  on  a  highway. —  (See,  also,  Nos. 
18,  69,  70.)  Evidence  showine  knowledge  by  the 
chairman  of  the  county  board  of  the  defective  condi- 
tion of  the  brid^  where  plaintiff  was  injured  held 

-   sufficient  as  agamst  a  demurrer.     Mosier  v.  Butler 
County   708 

57.  Knowledge  of  the  defective  condition  of  the 

brid^  at  the  exact  spot  where  it  gave  way  is  not 
required.     Id, 710 

58. Actual  knowledge  of  the  defect  is  the  same 

as  actual  notice.    Id 710 

59.  Joint  wrongdoers. — See  No.  40. 

60.  Measure  of  damages— future  disability. — The  alle- 
gations of  the  petition  in  an  action  for  personal  in- 
juries were  sufficient  to  present  to  the  jury  the  ques- 
tion of  future  disability.    Fuqua  v.  Railroad  Co 315 

61—82  KAN. 
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61.  The  evidence  held  sufficient  to  sustain  the  ver- 
dict in  an  action  for  personal  injuries.    Id. 316 

62.  Notice  of  injory  and  claim  for  damages. — A  rail- 
way company  had  sufficient  notice  of  an  injury  to  an 
employee  and  his  claim  for  damages.  Smith  v.  Rail- 
way Co 248,  255 

63.  Whether  a  provision  requiring  notice  of  any 

claim  for  a  personal  injury  was  waived  was  a  ques- 
tion of  law.    Id. 141 

64.  An  agreement  to  give  notice  of  a  claim  for 

personal  injuries  is  in  the  nature  of  a  forfeiture  and 
will  be  strictly  construed.    Id 140 

65.  A    provision    that   an    employee   would   give 

thirty  days^  notice  of  any  claim  for  a  personal  iniury 
sustained  while  in  defendant's  employ  held  to  have 
been  waived.     Id 136,  139 

66.  -^ An  allegation  that  notice  of  an  injury  had 

been  given  as  required  by  the  fellow-servant  act 
treated  as  surplusage,  the  negligence  claimed  being 
the  failure  of  the  master  to  perform  a  nondelegable 
duty.     Young  v.  Railway  Co 332,  334 

67.  Permanency  of  injuries. —  (See,  also.  No.  60.) 
Where  the  evidence  in  a  personal-injury  case  does  not 
show  permanent  injuries  it  will  not  be  inferred  that 
the  jury  allowed  for  such  injuries.  Barbour  v.  Rose- 
dale  213 

68.  An  allegation  that  plaintiff  did  not  believe  she 

would  ever  recover  from  her  injuries  held  equivalent 

to  saying  that  the  injuries  were  permanent.    Id 213 

69.  Proximate  cause  of  Injury.-^CSee,  also,  Nos.  37,  50.) 
Notwithstanding  the  frightening  of  his  horses  plain- 
tiff's inp'ury  would  not  have  resulted  if  the  guard  rail 
of  a  bridge  had  not  been  defective.  Mosier  v.  Butler 
County   709 

70.  An    instruction    authorizing    a    recovery    if 

plaintiff's  injury  was  caused  by  defendant's  negli- 
gence, without  contributory  negligence  by  plaintiff, 
was  not  materially  erroneous  for  omitting  to  state 
that  defendant's  negligence  must  have  been  the  proxi- 
mate cause  of  an  injury  that  ought  to  have  been  fore- 
seen.   Martin  v,  Garlock 266 

71.  In   an  action  for  negligence  the  refusal   to 

give  a  requested  instruction  was  not  error,  in  view  of 
the  instructions  given.    McGee  v.  McAuliff 210 

72.  Special  findings  and  verdict. — In  a  personal-injury 
action  it  was  error  to  render  judgment  for  defendant 

on  the  special  findings.    Linker  v.  Railroad  Co 580 

73.  Special  findings  and  verdict — amount  of  award. — 
Special  findings  examined  and  found  not  to  be  without 
support  in  the  evidence  nor  contrary  to  the  instruc- 
tions of  the  court,  and  not  inconsistent  with  the  gen- 
eral verdict.     Walters  v.  Railway  Co 739,  743 

74.  Verdict  and  evidence. — Evidence  examined,  and  the 
physical  facts  held  not  shown  to  be  such  as  to  au- 
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thorize  a  reviewing  court  to  say  that  the  story  told  by 
plaintiff's  witnesses  was  false.  Sheppard  v.  Storage 
Co.    609 

PETITION: 

Amendment — See  Pleadings. 

Definiteness. — See    Plbadinos. 

D«nurrer. — See  Plbadings. 

Duplicity. — See  Pleadings,  26. 

False  allegations. — See  Jucgmbnts.  14,  2S,  24. 

Hishway. — See  Highways,  6,  18-15. 

Joinder  of  causes  of  action. — See  Actions  and  Remedies. 

Objection  to  evidence. — See  Pleadings. 

Supplemental. — See  Pleadings,   7. 

PHYSICIANS— See  Evidence,  59. 

PLEADINGS: 

Sec  Quieting  Title.  6,  7. 

Accusation. — See  Contempt. 

Information  or  complaint. — See  Criminal  Law. 

Joinder  of  causes  of  action. — See  Actions  and  Remedies. 

1.  Abandoned  pleading. — An  abandoned  pleading  has 
some  evidentiary  force  in  the  nature  of  an  admission, 
and  should  be  received  in  evidence  for  what  it  is 
worth.    Watt  v.  Railway  Co 459,  461 

2.  Admissions. —  (See,  also,  No.  1.)  Where  the  maker 
of  a  note  pleaded  fraud  in  its  inception  the  reply  of 
an  indorsee  was  defective  as  a  denial,  but  as  the  case 
was  tried  as  though  the  alleged  fraud  was  in  issue  the 
maker  could  not  on  appeal  insist  that  his  averments 

of  fraud  were  admitted.    Bank  v,  Abmeyer 283 

3.  Allegations  and  proof. — Allegations  of  negligence 
resulting  in  injury  to  plaintiff  were  sufficient,  in  the 
absence  of  a  motion  to  make  definite,  to  include  the 
use  of  a  defective  appliance,  as  well  as  the  failure 
properly  to  use  a  gocxi  appliance.    Linker  v.  Railroad 

Co 581 

4.  Where  a  memorandum  described  land  as  in  a 

certain  county  and  of  a  certain  quantity,  the  descrip- 
tion did  not  satisfy  the  statute  of  frauds,  and  a  peti- 
tion asking  performance  of  the  contract  was  demur*- 
rable,  although  it  stated  that  defendant  recently 
showed  plaintiff  a  tract  of  the  size  mentioned,  in  the 
county  referred  to.    Hampe  v.  Sage 728,  730 

5.  If  the  memorandum  had  stated  that  the  land 

described  was  the  tract  recently  shown  to  plaintiff  by 
defendant  proof  that  a  particular  tract  had  been 

so  shown  might  have  been  permissible.    Id 731 

6.  Where  an  insurance  policy  required  ap- 
praisement as  a  prerequisite  to  action  on  the  policy 
it  was  proper,  under  the  pleadings,  for  plaintiff  to 
show  the  appointment  of  appraisers  and  their  failure 
to  agree,  for  which  reason  no  appraisement  was 
made.      Jerrils  v.  Insurance  Co 321,  326 

7.  Amendment. —  (See,  also,  Criminal  Law,  14.) 
Where,  before  a  will  was  probated,  a  devisee  sued  to 
cancel  a  deed  executed  by  the  testator,  but  after  pro- 
bate filed  an  amended  and  supplemental  petition,  on 
which  the  cause  was  tried,  an  objection  that  the  ac- 
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tion  was  prematurely  brought  became  immaterial. 
Hospital  Co.  V.  Philippi 64,     68 

8.  An  amended  pleading  did  not  state  a  new 

cause  of  action,  and  the  action  was  not  barred. 
Wither  v.  Ronnau 171 

9.  A  junior  lienholder  in  default  was  entitled  to 

have  a  judgment  vacated  because,  after  examining 
the  pleadings  and  deciding  his  interests  were  not  af- 
fected, the  pleadings  were  amended  in  a  material 
matter  without  his  knowledge  or  consent.    Beehman 

V.    Trower 827 

10.  Refusal  to  allow  an  answer  to  be  amended 

was  not  an  abuse  of  discretion.  McCullough  v. 
Hayde  734 

11.  Where  an  answer  was  unsigned,  but  the  at- 
tention of  the  court  was  not  called  to  the  omission 
until  after  judgment,  it  was  proper  to  permit  the  an- 
swer to  be  amended  by  signing  it.  Yurann  v.  Ham- 
ilton      528 

12.  Construction. —  (See,  also.  No.  30.)  An  all^ation 
that  plaintiff  did  not  believe  she  would  ever  recover 
from  her  injuries  held  equivalent  to  saying  that  the 
injuries  were  permanent    Barbour  v,  Rosedale 213 

18.  Definiteness.—  (See,  also,  Nos.  3,  12,  24,  30.) 
Where  a  contract  stipulated  that  a  vendor  might  re- 
purchase at  an  appraised  value,  a  petition  suflSciently 
alleged  performance  of  the  conditions  respecting  ap- 
praisement, in  the  absence  of  a  motion  to  make  more 
definite.     Wither  v.  Ronnau 171,  174 

14. The  denial  of  a  motion  to  require  a  petition 

charging  negligence  to  be  made  more  definite  and  cer- 
tain was  not  error.    McGee  v.  McAuliff 210 

15.  Allegations  of  negligence  by  which  plaintiff 

claims  to  have  been  injured  in  a  coal  mine  examined 
and  found  to  be  sufficiently  definite.  Young  v.  Rail- 
way Co 332,  885 

16.  In  an  action  for  false  imprisonment  the  fail- 
ure of  the  officer's  answer  justifying  the  arrest  to 
state  the  offense  and  the  grounds  for  the  arrest  was 
not  material,  plaintiff  being  fully  informed  as  to  the 
nature  of  the  charge  and  the  cause  of  his  arrest. 
Morrison  v.  Pence 420,  422 

17.  In  an  action  against  a  county  by  an  assistant 

attorney-general  to  recover  fees  for  prosecutions 
under  the  prohibitory  law  a  motion  to  make  a  peti- 
tion more  definite  was  properly  denied.  Mikesell  v. 
Wilson  County 502,  506 

18.  Demurrer. —  (See,  also,  Nos.  4,  5.)  A  default  judg- 
ment will  not  be  held  void  on  collateral  attack  even 
though  the  petition  was  demurrable.  Brumbaugh  v. 
Wilson 53,    67 

19.  Only  explicit  allegations  showing  the  statute 

has  run  render  a  petition  demurrable.    Id 67 
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20.  A  petition  to  enjoin  the  collection  of  a  tax 

which  charged  that  the  commission  knowingly  fixed 
an  exorbitant  and  grossly  excessive  valuation  on 
plaintiff's  property  was  not  demurrable.  Salt  Co.  v, 
Ellsworth  County 203,  206 

21.  On  a  demurrer  to  a  petition  containing  sev- 
eral counts  each  count  must  be  considered  as  if  con- 
stituting the  entire  pleading.    Riverside  v.  Bailey. . .  429 

22.  Neither  the  facts  involved  nor  the  averments 

of  another  count,  unless  incorporated  by  reference, 
can  properly  be  considered  upon  such  a  hearing.    Id. .  429 

23. While  a  court  may  in  its  discretion  sustain  a 

demurrer  as  to  one  defendant  and  overrule  it  as  to 
the  other,  the  court  should  overrule  or  sustain  a 
joint  demurrer  according  as  the  petition  does  or  does 
not  state  a  cause  of  action  against  either  defendant. 
School  District  v.  Wilson  County 810 

24. In  an  action  under  the  factory  act  an  allega- 
tion that  it  was  defendant's  duty  to  guard  the  cog- 
wheels by  which  plaintiff  was  injured  held  to  imply 
that  such  guardinsT  was  practicable,  in  the  absence  of 
a  motion  to  make  more  definite.    CrambiU  v.  Bowen. . .  840 

25.  Departure.— See  No.  8. 

26.  Duplicity. — In  an  action  for  defendant's  failure  to 
account  and  pay  over  to  his  successor  the  money  in 
his  hands  as  treasurer,  the  petition  stated  a  single 
cause  of  action.    Newton  v.  Toevs 18 

27.  False  allegations. —  (See,  also,  Nos.  9,  43.)  The 
presumption  that  everyone  knows  the  law  does  not 
extend  so  far  as  to  make  one  guilty  of  fraud  who  as- 
serts that  to  be  the  law  which  a  court  of  last  resort 
has  declared  to  be  otherwise.    Wagner  v.  Beadle 471 

28.  A  court  had  jurisdiction  to  hear  a  divorce 

suit  even  if  the  allegations  of  the  petition  were  false, 
and  to  render  a  decree  even  if  moved  to  do  so  by  false 
testimony.    McCormick  v.  McCormick 32,    86 

29.  A  default  judgment  can  not  be  vacated  and 

the  issues  retried  because  the  allegations  in  the  plain- 
tiff's petition,  which  constitute  the  merits  of  the 
case,  are  alleged  by  defendant  to  be  untrue.  Gar- 
rett V.  Minard. 338,  339 

30.  General  denial. — (See,  also,  No.  2.)  A  denial  of 
every  allegation  in  the  petition  "prejudicial"  or  "ad- 
verse" to  the  defendant  held  not  so  defective  as  to 
present  no  issue.    Prunty  v.  Light  Co 641 

31.  Under  a  general  denial  in  a  replevin  action 

defendant  may  defeat  a  recovery  by  plaintiff  by  show- 
ing it  is  a  foreign  corporation  and  not  entitled  to 
maintain  the  action.    Colean  v.  Johnson 666 

32.  It  is  the  Kansas  rule  and  practice  that  in  re- 
plevin cases  every  defense,  general  or  special,  meri- 
torious or  technical,  may  be  made  under  a  general 
d^ial.     Id 668 

33.  Immaterial  error. — See  No.  16. 


Digitized  by  VjOOQ IC 


M6     SUPREME  COURT  OF  KANSAS. 

PLEADINGS— Continued  : 

84.  Judgment — mistake  as  to   issues   presented. — The 

code  provision  that  a  judgment  may  be  set  aside  at  a 
subsequ^it  term  for  "irregularity"  in  obtaining  it  au- 
thorizes a  court  to  vacate  a  judgment  rendered  on  the 
pleadings  because  of  a  misapprehension  as  to  what 
allegations  they  contained.    Cooper  v.  Rhea 109,  110 

S5.  Mandamus. — In  a  mandamus  proceeding  against  a 
public  officer,  if  other  defendants  cont^id  that  on  the 
face  of  the  papers  no  per^nptory  writ  should  issue 
their  contention  can  be  heard  without  their  filing  any 
pleading.    The  State  v.  Dolley 536 

86. If  they  claim  that  any  allegation  in  the  writ 

or  answer  is  untrue,  or  that  other  facts  material  to 
the  controversy  exist,  it  is  proper  that  they  should  file 
a  written  stat^ent  of  such  matters.    Id, 536 

87.  The  name  by  which  such  statement  is  desig- 
nated is  immaterial.     Id 536 

38.  Objection  to  evidence. — A  petition  in  r^levin  by  a 
chattel  mortgagee  stated  a  cause  of  action  as  against 
an  objection  to  evidence.    Lenuiater  v.  Fisher 281 

89.  Prayer  for  aflfirmative  relief  by  defendant— quiet- 
ing title. — ^Where  def aidant  in  an  action  to  guiet 
title  claims  title  and  asks  affirmative  relief  the  rule 
that  plaintiff  must  succeed  on  the  strength  of  his  own 
title  does  not  apply.    Brice  v.  Sayler 600 

40.  Signature.— See  No.  11. 

41.  Special  damages. — The  allcjg^ations  of  the  petition  in 
an  action  for  personal  injuries  were  si^cient  to 
present  to  the  jury  the  question  of  future  disability. 
yuqua  V.  Railroad  Co 315 

42.  Supplemental  petition. — See  No.  7. 

43.  Surplusage. — In  an  action  to  rescind  a  contract  for 
failure  to  make  title  as  provided  in  the  contract  alle- 
gations that  the  vendor  had  made  false  representa- 
tions concerning  the  title  treated  as  surplusage.    Read 

V.  Loftua  494 

44.  An  allegation  that  notice  of  an  injury  had 

been  given  as  required  by  the  fellow-servant  act 
treated  as  surplusage,  the  negligence  claimed  being 
the  failure  of  the  master  to  i^rform  a  nonddegable 
duty.    Young  v.  Railway  Co 332,  334 

45.  Time. — It  was  error  to  render  judgment  in  less  than 
t»i  days  after  an  answer  was  med.  Beekman  v, 
Trower    327,  329 

46.  Waiver.— (See,  also,  Nos.  2,  11,  30.)  Appellant 
could  not  object  to  the  jurisdiction  of  Uie  court  in  a 
contempt  proceeding  because  no  accusation  had  been 
filed,  having  filed  an  answer  to  the  petition  without 
objection.    Butler  v.  Butler 183 

POSSESSION: 

See    Ejbctmbnt;    Landlord   and   Tbnant.    2;   QunriNo   Tma; 

Replevin. 
Adverse. — See  Actions  and  Rembdibs,  26. 
Chancre  of  possession. — See  Insurance,  f». 
Custodian. — See  Replevin,  4.  7. 
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G^mijihvieDt. — See  Attach  mbnt,  2.  S. 

Injunction  a«rain8t  defendants  in  xxatceiion. — See  Injunction,  1. 

Laches.— See  Actions  and  Rembmbs,  22,  27. 

Lien  for  taxes. — See  Taxation,  81. 

Mortgmsed  personal  property. — See  Morioaobs,  2,  4.  6. 

Mortia«ee  in  possession. — See  Mortqaobs. 

Part  performance  of  oral  contract. — See  Spbcific  PBffOBMANCH 
11.  12. 

Presumption  of  ownership. — See  Nbqotiablb  Instrumbnts,  1. 

Surrender  of  notes  riven  for  money  obtained  by  fraudulent  rep- 
resentations.—See  Actions  and  Rbmbdibs,  7. 

Trespasser. — See  Trespass  and  Trbspassers.  6. 

Waiver  of  aUtract  of  title.— See  Salbs.  8.  9. 

Waiver  of  right  to  rescind. — See  Contracts,  70. 

Writings— alteration.— See  Wills,  22,  28. 

I^ACTICE,  DISTRICT  COURT: 

See  Contempt;  Costs;  Dubarmbnt  Pbocbbdinos;  Dtvorcb  and 
AuMONY ;  Evidbncb  ;  Injunction  ;  Instructions  ;  Judo- 
mbnts;  Jurisdiction;  Jury  and  Jurors;  New  Trial; 
Parties;   Pleadings;  Quo  Warranto. 

Amendment  of  pleadings. — See  Plbadinos;  Criminal  Law,  14. 

Joinder  of  causes  of  action. — See  Actions  and  Remedies. 

Special  findings. — See  Jury  and  Jurors. 

Vacation  of  a  judgment.— Bee  Judgments. 

1.  Action  against  deceased  guardian's  surety. — A  set- 
tlement of  a  deceased  guardian's  accounts  in  the  pro- 
bate court  held  not  a  condition  precedent  to  an  action 
for  conversion  in  the  district  court  against  the  surety 

on  his  bond  and  his  administrator.    Mitchell  v.  Kelly,      1 

2.  AdmonitioB  to  Jury — duty  to  agree. — An  oral  ad- 
monition, after  the  jury's  deliberations  had  began, 
relating  to  the  burden  of  proof,  held  not  to  be  re- 
versible error.    Kamer  v.  Railroad  Company 842 

8.  An  admonition  to  the  jury  presenting  to  them 

in  strong  language  their  duty  to  agree  if  possible  held 
not  to  constitute  error.    Id 842 

4.  Case-made. — A  party  is  entitled  to  appeal  from  and 
obtain  a  reversal  of  a  void  judgment  brought  to  the 
supreme  court  on  a  case-made.    Fleeman  v.  Railway 

Co 574 

5.  Consolidation  of  actions. — Refusal  to  permit  the 
consolidation  of  the  action  with  another  action,  in 
which  a  third  party  was  interpleaded,  was  not  an 
abuse  of  discretion.    McCvlUmgh  v.  Hayde 784 

6.  Findings  by  a  Jury  in  an  equitable  proceeding. — 

Where  m  an  equitable  proceeding  a  jury  is  called  to 
answer  special  questions,  the  court  may  adopt  their 
findings  or  ignore  them  and  make  answers  of  its  own, 
based  upon  an  independent  consideration  of  the  testi- 
mony.   Hospital  Co,  V,  Philippi 64,    68 

7.  Parole  and  discharge  of  prisoner  held  for  nonpay- 
ment of  costs. — Where  one  s^itenced  to  fine  and  im- 
prisonment is  pardoned  by  the  governor,  but  is  held 
for  nonpayment  of  costs,  the  district  court  may  parole 
him  and  in  six  months  thereafter  may  finally  dis- 
charge him.    MikeseU  v.  Wilson  County 502 

8.  Receivers— compensation. — The  compensation  of  re- 
ceivers, when  payment  shall  be  made,  and  from  what 
funds,  is  largely  discreti<mary  with  the  court,  and  it 
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was  not  an  abuse  of  discretion  to  order  plaintiff's 
claim  paid  before  that  of  the  receiver.  Bank  v.  Var- 
ner 692,  696 

9.  Referee— conclusions  of  law. — Conclusions  of  law  by 
a  referee  are  not  binding  upon  the  trial  court,  which 
may,  without  formally  setting  aside  the  report,  adopt 
the  findings  of  fact  and  determine  the  law  for  itself. 
Cemetery  Association  v,  Hanslip. . . .- 21,     25 

10.  Referee— examination  of  accounts. — Where  defend- 
ant demanded  a  jury  trial  it  was  said  the  case  in- 
volved the  examination  of  long  accounts  and  was  a 
proper  one  for  reference.    Newton  v,  Toevs 18 

11.  Referee — review  of  evidence. — The  procedure  to  ob- 
tain a  review  by  the  trial  court  of  evidence  taken  be- 
fore a  referee  stated.     Id 15,     19 

12.  Report  of  referee. — Under  the  old  code  a  referee's 
report  to  the  district  court  could  be  assailed  by  a 
motion  to  set  it  aside  or  by  exceptions  filed  upon  the 
coming  in  of  the  report    Kelley  v.  Sehreiber 403 

13.  -: It  was  not  essential  that  exceptions  be  taken 

to  errors  occurring  on  the  trial  before  the  referee  if 
such  errors  appeared  of  record.    Id 403 

14.  The  new  code  makes  no  provision  for  excep- 
tions or  for  bills  of  exception.    Id 403 

15.  Special  questions. — Certain  special  questions  related 
to  facts  directly  in  issue  and  should  have  been  sub- 
mitted to  the  jury.    Watt  v.  Railway  Co 464 

16.  An  objection  because  the  court,  in  submitting 

special  questions,  informed  the  jury  that  they  were 
submitted  by  the  appellant  was  without  force.    Bank 

V.  Hurt  398,  401 

17. Where    appellant    re<;(uested    more    definite 

answers  to  certain  questions  it  was  proper  for  the 
court  to  inform  the  jury  they  could  answer  "Yes"  or 

"No"  to  the  questions.    Id. 398,  401 

18. A  claim  of  error  in  the  refusal  to  submit  cer- 
tain special  questions  to  the  jury  not  sustained.  Man- 
ley  V.  Railway  Co 211 

PRACTICE,  JUSTICE  OF  THE  PEACE: 

1.  Amount  in  controversy  —  Jurisdiction. — The  term 
"city  courts"  in  the  statute  limiting  the  jurisdiction  of 
justices  of  the  peace  in  counties  where  city  courts  are 
established  does  not  include  the  county  court  of  Doug- 
las county.    McDougle  v.  Greerdees 440 

2.  Forfeiture  of  appearance  bend. — ^Where  one  charged 
with  a  misdemeanor  is  released  on  bond  and  at  the 
time  set  for  trial  appears  by  attorney  only  it  is 
within  the  discretion  of  the  justice  of  the  peace  to 
proceed  with  the  trial  or  to  forfeit  the  bond.  The 
State  V,  Johnson 450 

3.  Preliminary  examination. — A  coroner's  warrant  for 
the  arrest  of  a  person  found  guilty  by  a  coroner's  jury 
takes  the  place  of  a  complaint,  and  is  sufficient  au- 
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thority  for  the  holding  of  a  preliminary  examination 
before  an  examining  magistrate.  The  State  v,  Bre- 
count   195,  199 

PRACTICE,    PROBATE    COURT  — See    Guardian    and 
Ward,  1;  Wills,  14;  Trusts  and  Trustees,  1. 

PRACTICE,  SUPREME  COURT: 

See  Bonds  ;  Contempt  ;  Costs  ;  Disbarment  Procebdinos  ;  Dis- 
cretionary Matters;  Mandamus;  Quo  Warranto. 

Continuance  of  injunction  in  force  by  appeal. — See  Injunc- 
tion, 2. 

Notice  of  appeal  by  lessee. — See  Landlord  and  Tenant,  4,  6. 

Waiver  of  defective  pleadings. — See  Pleadings. 

Waiver  of  erroneous  denial  of  new  triaL — See  NEW  Trial. 

1.  Abatement  of  action. — The  fact  that  a  minor  be- 
came of  age  after  judgment  in  an  action  brought  by 
his  guardian  did  not  abate  the  appeal  by  the  guardian. 
Mitchell  V,  KeUy 1,      4 

2.  Abstract  of  the  record. — Where  omissions  in  the 
abstract  of  the  record  were  cured  bv  the  counter 
abstract  a  motion  to  dismiss  was  denied,  but  the  costs 
of  the  counter  abstract  were  taxed  to  appellant.    But- 

Ur  V.  Butler 132 

3. Costs  not  allowed  for  printing  that  part  of 

a  counter  abstract  which  had  already  been  prmted  in 
full  in  the  abstract.    Mercantile  Co,  v.  Stiefel 7,     14 

4.  The  cost  of  printing  unnecessary  matter  in 

the  abstract  of  the  record  taxed  to  the  appellant. 
Bowland  v,  McDonald 357 

5.  The  expense  of  printing  abstracts  and  briefs 

held  not  taxable  as  costs  unless  a  statement  is  filed 
within  ten  days  after  the  case  is  decided.  McAfee  v. 
Walker    855 

6.  Case-made.— See  Nos.  31,  35. 

7.  Conclusiveness  of  findings. —  (See,  also,  Nos.  37, 38.) 
A  finding  that  the  insured  had  not  misrepresented  his 
age  in  his  application  for  membership  in  a  fraternal 
insurance  order  held  conclusive  on  review.  King  v. 
Modem  Woodmen  352 

8.  Where  there  is  no  substantial  evidence,  direct 

or  circumstantial,  tending  to  prove  a  material  fact,  a 
finding  that  it  exists  can  not  be  sustained.    Duncan 

V,  Railway  Co 230 

9.  Whether  it  was  practicable  to  safeguard  ma- 
chinery and  whether  an  employee  was  guilty  of  con- 
tributory negligence  were  questions  of  fact,  and  their 
determination  upon  conflicting  evidence  was  conclu- 
sive on  review.    Leuds  v.  Barton 163 

10.  A  finding  upon  conflicting  testimony  that  an 

engineer  injured  by  a  derailment  was  not  guilty  of 
contributory  negligence  by  exceeding  the  speed  limit 
held  conclusive  on  review.    Smith  v.  Railway  Co 188 

11.  ;-^  Whether  a  charge  of  fraud  is  sustained  by 

positive  proof  is  for  the  trial  court  to  determine;  on 
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review  the  only  inquiiy  is  whether  the  finding  is  sap- 
ported  by  substantial  evidence.  MereanpUe  Co.  v. 
Stiefel   7,     18 

12.  A  determination  of  a  question  of  fact,  upon 

conflicting  affidavits,  on  the  hearing  of  a  motion  for  a 
new  trial  because  of  accident  and  surprise,  held  not 
reviewable.     Yurann  v.  HandUon 528 

13.  The    evidence,  which    was    conflicting,  was 

sufficient  to  sustain  the  commissioner's  findings  of 
fact    The  State  v,  Kennedy 876,  876 

14.  Immaterial  error — evidence.— It  was  not  material 
error  to  refuse  to  permit  a  physician  to  give  his  opin- 
ion as  to  the  sanity  of  a  person.  Hospital  Co.  v. 
Pfdlippi    72 

15.  Where  plaintiff    had    substantially  complied 

with  an  agreement  by  which  he  was  to  conduct  a 
business  until  the  profits  aggregated  a  certain  sum, 
wh^i  he  was  to  be  given  half  the  business,  in  an  ac- 
tion for  a  breach  by  the  defoidant  a  claim  that  the 
plaintiff  was  permitted  to  establish  his  case  by  sec- 
ondary and  incompetent  evidence  not  sustained. 
Gilbert  v.  Grubel 476,  480 

16.  Plaintiff's  opinion  as  to  the  speed  of  an  auto- 
mobile was  improperly  excluded;  but  the  error  was 
rendered  immaterial  by  explicit  findings  that  he 
failed  to  exercise  due  care  and  that  def^dant  was 
not  negligent.    Himmelwright  v.  Baker 569 

17.  In  an    action  for    the  contract    price    by  a 

builder  it  was  not  prejudicial  error  to  ^ow  plaintiff 
to  say  he  had  fully  performed  the  contract,  in  view  of 
the  evidence  and  nndings.    McCulUnigh  v.  Ha^de 784 

18.  Immaterial  error^nstructions. — An  oral  admoni- 
tion, after  the  jury's  deliberations  had  begun,  relating 
to  the  burden  of  proof,  held  not  to  be  reversible 
error.    Kamer  v.  Railroad  Company 842 

19.  An  instruction  relating  to  the  doctrine  of  the 

"last  clear  chance"  was  sufficient,  plaintiff  having 
failed  to  request  a  proper  instruction.  Himmel- 
wright V.  Baker 569,  571 

20.  An  instruction  defining  the  duty  of  a  master 

to  furnish  a  safe  place  to  work  held  not  materially 
erroneous  because  the  qualifying  words  ''exercise  or- 
dinary care"  were  omitted.  Kamera  v.  Boiler 
Works    482 

21.  An    instruction    authorizing    a    recovery    if 

plaintiff's  injury  was  caused  by  defendant's  n^li- 
gence,  without  contributory  negligence  by  plainaff, 
was  not  materially  erroneous  fbr  omitting  to  state 
that  defendant's  neglig^ice  must  iiave  been  the 
proximate  cause  of  an  injury  that  ought  to  have 
been  foreseen.    Martin  v.  Garlock 266 

22.  Where    the  evidence    in    a    personal-injury 

case  does  not  show  permanent  injuries  it  will  not  be 
inferred  that  the  jury  allowed  for  such  injuries. 
Barbour  v.  Rosedale 218 
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23.  Immaterial  error  —  miacondHCt  of  Jury. —  State- 
ments of  facts  within  his  personal  knowledgre  by  a 
juror,  during  the  jury's  deliberations,  held  not  to  be 
ground  for  a  reversal.  Kamer  v.  Railroad  Com- 
pany     843 

24.  Immaterial  error— pleadings. — In  an  action  for 
false  imprisonment  the  failure  of  the  officer's  an- 
swer justifying  the  arrest  to  state  the  offense  and 
the  grounds  for  the  arrest  was  not  material,  plain- 
tiff being  fully  informed  as  to  the  nature  of  the 
charge  and  the  cause  of  his  arrest.  Morrison  v. 
Pence 420,  422 

25.  Judicial  notice.— See  Nos.  37,  38. 

26.  Limitation  of  actions. —  (See,  also.  No.  34.)  A 
complaint  of  the  allowance  of  an  attorney's  fee  in  an 
attachment  proceeding  not  reviewable  because  not 
made  within  one  year  after  the  motion  for  a  new 
trial  was  denied.    Dody  v,  tSank 409 

27.  Parties  entitled  to  complain. — In  an  action  to  quiet 
title  a  defendant  who  put  his  title  in  issue  and  was 
defeated  could  not  complain  because  judgment  was 
^ven  for  plaintiff  against  another  defendant  whose 
title  was  valid.    Brice  v,  Sayler 500 

28.  Parties  on  review. —  (See,  also.  No.  1.)  In  an  action 
to  reform  a  chattel  mortgage  and  recover  the  pro- 
ceeds of  the  property  from  a  third  party  the  mort- 
gagors, having  filed  a  disclaimer,  were  not  neces- 
sary parties  to  an  appeal  by  the  defendant    Stewart 

V.  Falkenberg 576,  678 

29.  A  motion  to  dismiss  the  appeal  because  the 

appellant  did  not  make  his  codefendant  a  party  was 
denied.    Marks  v.  Ckumos 568 

80.  Presamption  en  review. — Where  the  evidence  in  a 
personal-injury  case  does  not  show  permanent  in- 
juries it  will  not  be  inferred  that  the  jury  allowed 
for  such  injuries.    Barbour  v.  Rosedale 213 

31.  Record  on  review. — Although  a  case-made  was 
signed  too  late,  it  contained  a  transcript  of  the  record 
and  a  motion  to  dismiss  was  denied.  Newton  v. 
Toevs 17,    18 

82.  A  bill  of  exceptions  was  signed  too  late.    Id. .     18 

83.  Review  of  evidence.— (See,  also,  Nos.  7-13,  37,  38.) 
Evidence  taken  before  a  referee  but  not  brought  be- 
fore the  district  court  can  not  be  reviewed  by  the  su- 
preme court  to  determine  whether  it  supports  the 
findings.     Id 15,    19 

84.  Review  of  rulings  upon  a  demurrer. — Rulings  upon 
a  demurrer,  made  more  than  a  year  before  the  rec- 
ord was  filed,  not  reviewed.    Id 18 

•85.  Review  of  void  Judgment. — ^A  party  is  entitled  to 
appeal  from  and  obtain  a  reversal  of  a  void  judg- 
ment brought  to  the  supreme  court  on  a  case-made. 
Fleeman  v.  Railway  Co 574 
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36.  Transcript  of  the  record.— (See,  also,  No.  31.)  A 
stenographer's  receipt  attached  to  a  transcript  was  a 
sufficient  statement  of  the  cost  thereof.  McAfee  v. 
Walker    356 

37.  Verdict  based  on  evidence  contrary  to  physical 
facts. — Evidence  examined,  and  the  physical  facts 
held  not  shown  to  be  such  as  to  authorize  a  reviewing 
court  to  say  that  the  story,  told  by  plaintiff's  wit- 
nesses was  false.    Sheppard  v.  Storage  Co 50^ 

38.  To  justify  an  appellate  court  in  setting  aside 

a  verdict  supported  by  some  evidence,  on  the  ground 
that  it  is  contrary  to  the  undisputed  physical  facts, 
the  inconsistency  between  the  verdict  and  the  facts 
must  be  conclusively  demonstrated.    Id 50^ 

PRELIMINARY  EXAMINATION— See  Criminal  Law. 

PREMIUM— See  Insurance,  7, 13-15. 

PRESUMPTIONS— See  Evidence,  7. 

PRINCIPAL  AND  AGENT— See  Agency. 

PRINCIPAL  AND  SURETY— See  Suretyship  and  Guar- 
anty. 

PRINTING— See  Costs,  7-9. 

PRIVILEGED  COMMUNICATIONS— See  Evidence. 

PROBATE  COURT— See  Guardian  and  Ward,  1;  Wills, 
14;  Trusts  and  Trustees,  1. 

PROFITS— See  Partnership,  2,  3. 

PROHIBITORY  LAW— See  Intoxicating  Liquors. 

PROMISSORY  NOTE— See  Negotiable  Instruments. 

PROPORTION— See  Taxation,  57. 

PROXIMATE  CAUSE  — See  Personal  Injuries;  Sales, 
15. 

PUBLICATION    OF    EXPENDITURES  —  See   Counties, 

16,  18. 

PUBLICATION  SERVICE— See  Judgments;  Process,  7, 
12-14. 

PUBLIC  RECORDS— See  Evidence,  71;  Fraud,  14. 

PUBLIC  SCHOOLS— See  Schools  and  School  Land. 

PUNCTJATION- See  Wills,  8. 

PUNITIVE  DAMAGES— See  Damages  20,  22. 

PURCHASE-MONEY  LIEN— See  Judicial  Sales,  4. 

PURCHASE  i'RICE— See  Schools  and  School  Land,  1; 
Money  Paid. 

PURCHASER — See  Schools  and  School  Land;   Sales; 
Taxation. 
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1.  Fees  of  officers. — A  rehearing  denied  in  an  action  to 
recover  from  a  county  fees  claimed  for  official  services 
in  various  actions  and  proceedings.  Gunning  v. 
Wyandotte  County 219 

2.  Mandamus. — The  character  of  notice  to  be  served 
upon  others  than  the  priacipal  defendant  in  manda- 
mus is  immaterial,  so  that  thev  are  informed  of  the 
pendency  of  the  proceeding.    The  State  v.  Dolley,  533,  585 

8.  Notice  of  proceedings  to  forfeit  school-land  con- 
tract.—  (See,  also,  Nos.  15-17.)  Where  the  notice  of 
proceedings  to  forfeit  a  school-land  contract  is  issued 
to  one  whom  the  record  shows  has  assigned  his  inter- 
est, and  notice  is  not  given  to  the  assignee  or  anyone 
holding  under  him,  the  proceedings  can  not  be  upheld 
and  a  subsequent  sale  is  invalid.    Roll  v.  Nation 675 

4.  Where  an  assignment  of  his  certificate  by  a 

purchaser  of  school  land  is  recorded  by  the  county 
clerk,  the  assignee  becomes  a  "purchaser"  and  notice 

to  forfeit  the  contract  must  be  served  upon  him.    Id,,  675 

5.  Publication  service — affidavit. — A  judgment  based 
on  a  willfully  false  affidavit  for  service  by  publica- 
tion is  not  absolutely  void. 

Brumbaugh  v,  Wilson • 57 

Duphome  v,  Moore 159,  160 

6.  The  omission  of  a  jurat  from  an   affidavit 

made  the  basis  of  judicial  action  was  a  mere  irregu- 
larity, and  the  proceeding  was  not  subject  to  collateral 
attack.    James  v.  Logan 285,  289 

7. The  failure  to  allege  that  service  could  not 

be  had  ''with  due  diligence''  was  immaterial  in  an 
affidavit  for  publication  service.    Smith  v.  Land  Co, . .  539 

8.  An  action  to  set  aside  a  judgment  based  on  a 

willfully  false  affidavit  for  publication  service  must  be 
brought  in  two  years  after  actual  or  constructive 
notice  of  the  fraud.    Duphome  v.  Moore 159,  161 

9.  Publication  service — age  of  aflfidavit  when  order  is 
procured. — A  judgment  was  not  void  because  the 
affidavit  for  puolication  service  was  sworn  to  thirty- 
seven  days  Defore  the  order  for  such  service  was 
made.    Aheme  v.  Investment  Co 435 

10.  Publication  service — divorce. — The  act  of  1907 
makes  the  enforcement  of  foreign  divorce  decrees 
based  on  publication  service  obligatory  in  this  state, 
and  places  such  decrees  on  the  same  basis  as  judg- 
ments of  the  courts  of  this  state.  McCormick  v,  Mc- 
Cormick    32,    43 

11.  Publication  service — notice — idem  sonans, — A  de- 
fault judgment  quieting  title,  based  upon  service 
made  by  publishing  a  notice  which  states  the  defend- 
ant's name  as  Joseph  Remer,  is  valid  against  Joseph 
RenneK    Puckett  v,  Hetzer 726 

12.  Publication  service  —  notice  to  dead  person. —  A 
judgment  based  upon  publication  service  is  void  where 
the  action  is  not  commenced  until  after  the  person 
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named    as    def^idant    is    dead.      HarriB    v,    D^fen- 

haugh    765,  768 

18.  Pablicatien  service  —  unkitowit  heirs. —  The  term 
"unknown  heirs"  in  the  statute  providing  for  publica- 
tion service  where  it  is  sought  to  exclude  defendants 
from  any  interest  in  real  property  means  all  kinds  of 
heirs,  including  heirs  of  heirs  of  such  defendants  and 
legatees  of  heirs.     Howell  v.  Garten 495 

14.  Publication  service— anknown  lieirs  or  devisees — 
order. — Attempted  service  by  publication  upon  un- 
known heirs  or  devisees  held  void  because  no  order 
was  made  authorizing  publication  service  upon  such 
parties.    Harris  v,  Defenbaugh 764,  76S 

15.  Return — description  of  land. — The  descrii^tion  of  the 
land  in  a  return  of  the  service  of  a  notice  of  for- 
feiture was  sufficient  and  did  not  render  the  service 
void.    Walrond  v.  Noyes 118,  121 

16.  Return — parol  evidence. — Where  the  return  of  serv- 
ice of  notice  of  a  proceeding  to  forfeit  a  school-land 
contract  was  defective  parol  evidence  was  admissible 

to  show  that  the  service  was  sufficient.    IcL 118,  121 

17.  The  act  of  1907  permitting  parol  evidence  of 

service  and  making  certain  records  prima  facie  evi- 
dence of  a  valid  forfeiture  of  school  land  was  intended 
to  operate  retroactively,  and  is  not  void  for  that 
reason.     Id 119,  120 

Q. 

QUANTUM  MERUIT—See  Contracts,  38,  39. 

QUIETING  TITLE: 

1.  Laches. — Laches  is  ordinarily  no  defense  in  an  action 
to  quiet  title  or  remove  a  cloud  where  the  plaintiff  is 

in  possession.    Harris  v.  Defenbaugh 765,  769 

2.  Where  the  legal   owner   sues  to   quiet  title 

against  the  holder  of  a  defective  tax  deed  less  than 
five  years  old  laches  is  not  a  defense  because  plaintiff 
failed  to  pay  taxes  or  to  record  his  title  papers  or  take 
possession     until     defendant    acquired     his     rights. 

Id 766,  773 

3.  Limitation  of  actions. — A  suit  to  foreclose  a  mort- 
gage against  one  not  in  privitj[  with  the  mortgagor  is 
analogous  to  a  suit  to  quiet  title,  and  the  statute  of 
limitations  is  not  a  defense.    Cooper  v.  Rhea 109,  112 

4.  Mortgage  barred  by  limitation. — The  fact  that  a 
mortgagee  in  possession  could  not  enforce  his  mort- 
gage because  it  was  barred  by  limitation  did  not  g^ve 
the  mortgagor  the  right  to  a  judgment  qnaieting  title 
or  for  possession,  the  mortg^age  debt  not  naving  beoi 
satisfied.    Capell  v.  Dill 652 

5.  Plaintiff  claiming  under  a  void  tmx  deed  afid  not  in 
possession. — Where  the  grantee  was  dead  when  a  tax 
deed  was  executed  and  delivered  to  his  heir,  who  re- 
eorded  it  and  paid  taxes  but  never  took  actual  posses- 
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sion,  the  heir  could  not  quiet  title  against,  or  enjoin, 
one  in  possession  under  tne  government  title.  Baker 
V.  Lane 715 

6.  Pleadings  —  strength  off  plaintiff's  title.— Where 
defendant  in  an  action  to  quiet  title  claims  title  and 
asks  affirmative  relief  the  rule  that  plaintiff  must 
succeed  on  the  strength  of  hi^  own  title  does  not 
apply.    Brice  v,  Sayler 600 

7.  Procedure  —  strength  off  plaintiff's  title  —  deffend-         • 
ant's  title  put  in  issue. — After  a  defective  forfeiture 

of  school  land  a  certificate  was  issued  to  a  second 
purchaser.  One  who  acquired  an  invalid  tax  deed 
paid  out  on  the  first  certificate,  obtained  a  patent,  and 
sued  to  quiet  title.  The  two  holders  of  certificates 
set  up  their  titles  and  asked  for  affirmative  relief. 
Plaintiff  was  given  judgment,  and  only  the  second 
purchaser  appealed.  Held,  it  was  no  longer  material 
whether  plaintiff  proceeded  under  the  statute  or  in 
equity,  and  appellant  could  not  complain  of  defects 
in  the  tax  proceedings.    Id 500 

8.  Publication  service. — See  Judgments;  Process. 

QUITCLAIM  DEED— See  Deeds. 

QUO  WARRANTO: 

Corruption  in  office — See  Office  and  Officers. 
Neglect  or  refusal  to  perform  official  duty. — See  Officb  and  Of- 
ficers. 

1.  Judicial  discretion. — The  court  has  discretion  in  qpo 
warranto  proceedings,  and  is  not  obliged  to  deprive 
an  official  of  his  office  on  account  of  irregularities, 
although  not  sanctioning  his  conduct.  The  State  v. 
Kennedy   388 

2.  Jurisdiction. — A  claim  that  the  supreme  court  should 
not  exercise  original  jurisdiction  in  a  quo  warranto 
proceeding  involving  the  title  to  an  office  not  sus- 
tained.    Fee  V.  Richardson 191 

8.  Other  remedy  available. — A  claim  that  quo  warranto 
would  not  lie  to  determine  the  right  to  an  office  be- 
cause plaintiff  had  an  adequate  remedy  by  mandamus 
or  mandatory  injunction  not  sustained.    Id 191 


RAILROADS: 

Bridfires. — See  Personal  Injuries,  48;  Waters  and  Water- 
courses. 1. 

CroBsingrs. — See  Personal  Injuries.  18. 

Defect   in   rails  and   ties   of   railway  track. — See   Personal   In- 
juries. 89. 

Defective   appliances. — See   Pbrsonal    Injuribs,    41,    60;    Plkaiv 

INOS,   8. 
Duty  of  employee  at  work  upon  a  railway  track  to  keep  lookout. 

— See  Personal  Injuries.  47. 
Duty  to  look   and  listen   before  crossing   tracks. — See   Personal 

Injuries,  16,  16. 
Fellow  servants. — See  Personal  Injuries. 
Injury  to  the  person. — See  Personal  Injuries. 

1.  Aid   bonds. — A   railway   company,   having   substan- 
tially complied  with  the  conditions  of  the  contract 
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within  the  time  stated  in  the  proposition  submitted 
to  the  voters,  was  entitled  to  have  the  bonds  that 
had  been  voted  issued.  Railroad  Co.  v.  Scott 
County 795,  801 

2.  The  rule  that  a  condition  that  a  railroad  is 

to  be  built  for  use  within  a  specified  time  is  to  be 
reasonably  constru^  applied.    Id 801 

3.  The    decision    of    the    county    board    as    to 

•  whether  a  railway  company  had  fulfilled  the  condi- 

tions of  the  contract  so  as  to  entitle  it  to  the  is- 
suance of  bonds  voted  held  not  conclusive.    Id. .  .804,  805 

4.  Errors  in  the  first  publication  of  a  sheriflTs 

proclamation  of  an  election  to  vote  upon  a  railroad 
bond  proposition  held  to  be  formal  defects  and  not  to 
render  the  election  void.    Id 795,  806 

5.  The  statutory  provision  for  calling  a  second 

election  to  vote  upon  a  railroad-aid  bond  proposition 
does  not  limit  the  number  of  elections  that  may  be 
called.    Id 795,  806 

6.  The  word   "second"   in   such   statute   means 

"another."    Id 795,  806 

7.  The    statute    authorizing    municipalities    to 

issue  bonds  in  aid  of  railroads  is  not  repugnant  to 
the  constitutional  prohibition  against  the  state's  be- 
ing a  party  in  carrying  on  works  of  internal  im- 
provement.   Railroad  Co,  v.  Nation. 345,  346 

8.  The  duty  of  the  state  auditor  to  register  and 

certify  municipal  bonds  in  aid  of  railroads  stated. 

Id 345,  350 

9.  A  showing  of  expenditures  equal  to  the  face 

value  of  the  bonds  held  not  a  prerequisite  to  the  reg- 
istration of  such  bonds.    Id 345,  350 

10.  Conditions  imposed  npon  siiipper  accompanying 
stock. — Regulations  imposed  upon  a  shipper  accom- 
panying stock  to  whom  free  transportation  was  given 
neld  reasonable.    Leslie  v.  Railway  Co 152,  156 

11.  A  shipper  of  stock  to  whom  free  transporta- 
tion is  given  must  comply  with  the  conditions  of  the 
contract,  and  is  obliged  to  know  whether  he  has  time 
to  examine  his  stock  at  stopping  places  and  return 

to  his  place  before  the  train  proceeds.    Id 152,  156 

12.  Conditions  of  a  contract  forbidding  a  shipper 

of  stock  to  board  a  moving  train  were  waived  by  de- 
fendant's conductor;  the  snipper  was  not  a  mere  li- 
censee, and  the  carrier  was  hable  for  damages  sus- 
tained by  him.    Id 152,  167 

13.  Delay  in  farnisiiing  cars  demanded. — In  an  action 
to  recover  statutory  penalties  for  failure  to  furnish 
freight  cars  demanded,  the  one-year  statute  of  limi- 
tation applies.    Milling  Co.  v.  Railway  Co 256,  260 

14.  A  penalty  is  incurred  by  a  carrier  for  each 

day  of  neglect  after  the  prescribed  time  for  furnishing 
cars  demanded,  and  each  penalty  is  a  distinct  lia- 
bility.   Id 256,  261 
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15.  The  subsequent  furnishing  of  cars  stops  the 

accumulation  of  penalties,  but  does  not  suspend  the 
statute  as  to  penalties  already  incurred.    Id 256,  261 

16.  The  duty  of  a  carrier  to  provide  equipment 

to  meet  the  demands  of  the  traffic  stated,  but  in  this 
case  noncompliance  with  the  statute  was  excused  by 
unavoidable  accident.    Id 257,  262 

17.  Discrimination. — (See,  also,  No.  41.)  A  carrier  was 
not  a  proper  party  to  insist  that  an  act  discriminated 
in  favor  of  one  class  of  shippers  as  against  other 
shippers.    Tucker  v.  Railway  Co 226 

18.  Duty  to  stop  train  to  onablo  passengor  to  alight 
safely. — Failure  to  stop  a  train  at  the  destination  of 
a  passenger  and  afford  him  an  opportunity  to  alight 
with  safety  is  culpable  negligence.  Walters  v.  Rail- 
way Co 739,  741 

19.  Execution  of  contract  limiting  common-law  lia- 
bility.— ^Where  a  shipper  used  a  contract  under  which 
defendant  claimed  the  stock  was  shipped  in  order  to 
secure  a  return  pass  he  was  held  to  have  ratified  the 
execution  and  signing  of  the  contract,  regardless  of 
whether  he  authorized  anyone  to  sign  it  for  him. 
Watt  V.  Railway  Co 458 

20. In  an  action  for  injury  to  stock,  whether  the 

shipment  was  made  under  a  written  contract  or  the 
common  law  was  a  question  of  fact.    Id 458 

21.  Injary  by  fire.— See  No.  31.  > 

22.  Injury  to  goods.— (See,  also.  No.  28.)     The  liabilibr     • 
of  a  common  carrier  to  a  shipper  for  injury  to  goods 
stated.    Watkijis  v.  Railway  Co 308 

23.  The  defendant  did  not  come  within  any  of 

the  exceptions  to  the  liability  of  a  common  carrier. 

Id 808 

24.  Injury  to  stocic — See  Nos.  19,  20. 

25.  Negligent  switching  of  cars  —  defective  brake. — 
While  an  employee  of  an  elevator  company,  rightfully 
in  a  car  on  defendant's  sidetrack,  was  injured  by  a 
collision  with  another  car  which  def^idant  was 
switching,  defendant  was  prima  facie  negligent;  and 
it  did  not  establish  a  complete  defense  by  showing  it 
was  unable  to  stop  the  moving  car  because  of  a  de- 
fective brake,  without  further  explanation.     Linker 

V,  Railroad  Co 580 

26.  Notice  of  injury  and  claim  for  damages. — A  railway 
company  had  sufficient  notice  of  an  injury  to  an  em- 
ployee and  his  claim  for  damages.  Smith  v.  Rail- 
way Co 248,  256 

27.  A    provision   that   an   employee   would   give 

thirty  days'  notice  of  any  claim  for  a  personal  in- 
jury sustained  while  in  defendant's  employ  held  to 
have  been  waived.     Id 136,  139 

28.  The  failure  to  instruct  as  to  effect  of  a  stipu- 
lation respecting  notice  to  a  carrier  of  a  claim  for 

62— 82  KAN. 
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loss  held  not  material  where  the  carrier  acquired 
notice  in  time  and  denied  liability  on  other  grounds 
than  lack  of  demand.    Watkins  v.  Railway  Co. .  .308,  310 

29.  An  allegation  that  notice  of  an  injury   had 

been  given  as  required  by  the  fellow-servant  act 
treated  as  surplusage,  the  negligence  claimed  being 
the  failure  of  the  master  to  perform  a  nondeleg^able 
duty.     Young  v.  Railway  Co 332,  334 

30.  An  agreement  to  give  notice  of  a  claim  for 

personal  injuries  is  in  the  nature  of  a  forfeiture  and 
will  be  strictly  construed.    Smith  v.  Railway  Co 140 

31.  Presumption  of  negligence. — ^When  facts  are  proved 
which  the  statute  makes  prima  fade  evidence  of  Di- 
ligence the  question  whether  such  prima  facie  case 
is  overthrown  by  defendant's  testimony  is  one  of  fact. 
Manley  v.  Railway  Co 211 

32.  Reasonableness  of  rates. —  (See,  also,  Nos.  42-46.) 
An  act  fixing  rates  for  transportation  will  not  be 
held  invalid  on  the  ground  that  the  rates  are  un- 
reasonable without  the  fullest  disclosure  of  all  ma- 
terial facts  affecting  the  question.  TiLcker  v.  Rail- 
way Co 223,  228 

33.  Rules  for  trainmen — knowledge  that  signals  are 
seen. — A  rule  requiring  a  brakeman  to  know  that  a 
signal  to  an  engineer  has  been  seen,  understood  and 
ol^yed  before  placing  himself  in  a  dangerous  posi- 
tion held  to  be  reasonable.    Bowers  v.  RaiTrvay  Co.,  95,  102 

34.  The  word  "know,"  as  used  in  this  rule,  de- 
fined. It  does  not  necessarily  import  absolute  knowl- 
edge.    Id 95,  103 

35.  Signals. — See  Nos.  33,  34;  Personal  Injuries,  47. 

36.  Speed  of  a  train. — A  finding  upon  conflicting  testi- 
mony that  an  engineer  injured  by  a  derailment  was 
not  guilty  of  contributory  negligence  by  exceeding 
the  speed  limit  held  conclusive  on  review.  Smith  v. 
Railway  Co 138 

37.  Transportation  of  oil — maximum  rates. — (See,  also. 
No.  17.)  The  act  of  1^05  establishing  maximum  rates 
for  the  transportation  of  oil  contains  but  one  sub- 
ject, which  is  clearly  expressed  in  its  title.     Tucker 

V.  Railway  Co 222,  224 

38.  Damages  recoverable  by  a  shipper  under  the 

law  fixing  maximum  rates  for  the  transportation  of 
oil  do  not  constitute  a  fine  for  the  breach  of  a  penal 
law.     Id 222,  224 

39.  The    distinction    between    "single-line    rates" 

and  "double-line  rates"  in  the  act  fixing  maximum 
rates  for  transporting  oil  is  between  rates  for  ship- 
ment over  a  single  line  and  rates  for  shipment  over 
more  than  one  line.     Id 222,  224 

40.  The  law  fixing  maximum  rates  for  transport- 
ing oil  does  not  deprive  a  carrier  of  the  equal  pro- 
tection of  the  laws  because  more  than  two  lines  of 
road  are  not  regulated.     Id 224 
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41.  The  legislature  may  segregate  oil  from  other 

commodities  and  make  its  transportation  the  sub- 
ject of  special  regulation,  and  to  secure  observance 
of    such    regulation    may    impose    special    penalties. 

Id 222,  224 

42.  The  act  establishing  maximum  rates  for  the 

transportation  of  oil  does  not  forbid  a  judicial  inves- 
tigation of  the  reasonableness  of  the  rates  fixed  by 
the  legislature.    Id 222,  226 

43.  An  opportunity  to  test  in  a  single  suit  the 

reasonableness  of  legislative  rates  is  not  essential  to 
the  protection  of  a  carrier  claiming  that  such  rates 
are  unreasonable.     Id 222,  226 

44.  It  is  enough  that  the  carrier  can  not  be  made 

to  suffer  the  penalties  prescribed  until  the  question 
of    reasonableness   has    been    judicially    determined. 

Id 222,  226 

45.  The  penalties   prescribed  by   the  .act   fixing 

maximum  rates  for  the  transportation  of  oil  are  not 
so  oppressive  that  their  natural  effect  is  to  intimi- 
date carriers  from  resorting  to  the  courts  to  test  the 
statute.    Id 223,  226 

46.  Evidence  held  insufficient  to  show  that  the 

rates  fixed  by  the  act  of  1905  for  transporting  oil  are 
unreasonable.    Id 223,  228 

RATES— See  Railroads,  37-46. 

RATIFICATION— See  Agency,  7-9,  11;  Damages,  12. 

RECEIPT— See  Costs,  11. 

RECEIVERS— See  Bonds;  Fees  and  Salaries. 

RECIPROCAL    DEMURRAGE     LAW  — See    Railroads, 
13-16. 

RECORD: 

Abstract. — See  Practicb,  Suprbmb  Court. 

Assignment  of  school-land  certificate.— See  Schools  and  School 

Land.  11.  12. 
Bill  of  exceptions. — See  Evidbncb.  6.  78.  74. 
Case-made — See  Jurisdiction,   10. 
Chattel  mortfraffe. — See  Mortgages,  2. 
Deeds. — See  Dbibos. 
Evidence. — See  Evidencb. 

Lost  or  destroyed. — See  Highways,  7 ;  Judgments,  86. 
Notice  of  fraud. — See  Fraud,  14. 
Notice  to  purchaser. — See  Deeds,  26-40. 
Prima  facie  evidence  of  forfeiture. — See  Schools   and   School 

Land.  16,  17. 
Transcript. — See  Practice,  Supreme  Court. 
Wills. — See  Actions  and  Remedies,  27;  Wills. 

REDEMPTION— See  Judicial  Sales,  4;  Taxation. 
REFEREE— See  Practice,  District  Court,  9-14. 
REFORMATION— See  Contracts;  Taxation,  42. 
REGISTRATION  OF  BONDS— See  Bonds,  5,  6. 
REINSTATEMENT— See  Insurance,  1,  23,  24. 
REMAINDER— See  Wills,  21. 
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REMEDIES — See  Actions  and  Remedies. 

RENEWAL  CONTRACT— See  Insurance,  7,  9. 

RENT — See  Damages,  33,  34;  Landlord  and  Tenant,  4,  7; 
Mines  and  Minerals,  1,  9, 10. 

REPEAL: 

Franchise  ordinance. — See  Citibs  and  City  Officbb8»  12,  18. 
Implied  repeal — See  Schools  and  School  Land,  6. 

REPLEVIN: 

1.  Action  on  bond  for  damages. — ^Where  a  successful 
defendant  in  replevin  brought  an  action  for  damages 
on  the  replevin  bond,  loss  of  time,  attorney's  fees  and 
expenses  incurred  in  defending  the  replevin  action 
were  not  recoverable,  in  the  absence  of  malice  or  bad 
faith  in  bringing  the  replevin  action.  Lake  v. 
Hargis    711 

2.  The  word  "damages,"  as  used  in  a  replevin 

bond,  refers  to  damages  that  may  be  occasioned  to 
the  defendant  by  the  detention  of  the  property  and  by 
its  loss  if  not  returned  when  a  return  is  adjudged. 

Id.   714 

3.  Burden  of  proof. — In  replevin  by  a  mortgagee  of 
chattels,  where  the  defense  was  that  plaintiff  lacked 
capacity  to  sue  and  that  the  property  was  exempt, 
the  burden  of  proof  was  upon  tiie  defendant. 
Colean  v,  Johnson 655 

4.  Custodian. — (See,  also.  No.  7.)  In  a  replevin  suit  a 
custodian  might  have  relieved  himself  from  costs  by 
filing  a  disclaimer  or  an  offer  to  surrender  posses- 
sion.   Lenuister  v.  Fisher 282 

5.  Defenses  provable  under  a  general  denial. — Under 
a  general  denial  in  a  replevin  action  defendant  may 
defeat  a  recovery  by  plaintiff  by  showing  it  is  a  for- 
eign corporation  and  not  entitled  to  maintain  the 
action.    Colean  v.  Johnson 656 

6.  It  is  the  Kansas  rule  and  practice  that  in  re- 
plevin cases  every  defense,  general  or  special,  mer- 
itorious or  technical,  may  be  made  under  a  general 
denial.     IcL 658 

7.  Demand. — A  demand  was  not  a  condition  precedent 
to  a  replevin  action  by  a  chattel  mortgagee  against 
a  custodian  who  claimed  no  interest  in  the  property. 
Lemaster  v.  Fisher 282 

8.  Judgment. — Where  a  plaintiff  in  replevin  retained 
possession  and  prevailed  in  the  action  an  alternative 
judgment  for  the  value  of  the  property  in  case  a  re- 
turn could  not  be  had  was  unnecessary.  Colean  v. 
Johnson    656 

9.  Pleadings. — ^A  petition  in  replevin  by  a  chattel 
mortgagee  stated  a  cause  of  action  as  against  an  ob- 
jection to  the  evidence.    Lemaster  v.  Fisher 281 

10.  Property  removed  without  mortgagee's  consent. — 
Where  a  chattel  mortgage  allowed  the  mortgagor  to 
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keep  the  property  at  a  certain  place,  he  had  no  right 
to  hold  possession  at  another  place  without  the 
knowledgre  or  consent  of  the  mortgagee.    Id 280 

11.  A  provision  in  a  chattel  mortgage  that  if  the 

''indebtedness  shall  be  deemed  insecure"  the  prop- 
erty might  be  taken  from  the  mortgagor  construed. 
IcL    280,  282 

REPLY— See  Pleadings,  2. 

REPORT  OF  REFEREE — See  Practice,  District  Court. 

REPUTATION— See  Evidence,  34. 

RESCISSION— See  Contracts. 

RESERVE  FUND— See  Insurance,  13-15. 

RESIDENCE — See  Attachment,  4;  Corporations,  6,  7, 18, 
19;  Divorce  and  Aumony,  2,  3;  Parent  and  Child, 
1;  Wills,  19,  20. 

RES  JUDICATA — See  Judgments. 

RESOLUTIONS— See  Cities  and  City  Officers,  1. 

RESPONDEAT  SUPERIOR— See  Cities  and  City  Offi- 
CERS,  12,  18. 

RETROSPECTIVE  LAWS— See  Constitutional  Law. 

RETURN  OF  PROCESS— See  Process. 

REVERSION — See  Bankruptcy,  1. 

REVOCATION— See  Wnxs. 

RIPARIAN  OWNERS— See  Waters  and  Watercourses. 

ROADS— See  Highways. 

RULES  AND  REGULATIONS— See  Personal  Injuries, 
25;  RAilitOADS,  10,  33,  34. 

S. 
SALARIES — See  Fees  and  Salaries. 
SALES: 

See  Dbbds;  Judicial  Sales;  Schools  and  School  Land;  Taxa- 
tion. 

Assismment  of  insurance  policy. — See  Insurance. 

Corporate  stock  issued  in  exchange  for  property. — See  Coepoba- 
TIONS,   10,   17. 

Corporate  stock  sold  at  a  discount. — See  Corporations,  11,  12,  16. 

Homestead — joint  consent. — See  Hombstbads  and  Exemptions. 

Pajrment— bank  check. — See  Nbgotiablb  Instruments,  6,  6;  Spe- 
cific Performance,  12. 

Power  to  issue  or  sell  stock. — See  Corporations. 

Purchase-money  lien. — See  Judicial  Sales,  4. 

Purchase  of  cotenant's  share  after  lien  has  attached. — See  Mb- 
cHANic's  Lien,  1. 

Recovery  of  money  paid. — See  Money  Paid. 

Specific  performance. — See  Specific  Performance. 

Statute  of  frauds. — See  Fraud;  Specific  Performance. 

1.  Abstract  of  title. — In  determining  whether  a  title  is 
80  doubtful  that  specific  performance  will  not  be  de- 
creed the  court  is  not  required  to  pass  upon  the  va- 
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lidity  of  the  title,  as  the  judgment  would  not  bind  par- 
ties not  before  the  court  whose  possible  claims  might 
affect  the  title.    McNutt  v.  Neltans 428 

2.  A  vendor  whose  title  is  defective  is  entitled  to 

a  reasonable  time  within  which  to  perfect  it.    Id,.  . . .   426 

3.  Equity  will  not  compel  a  purchaser  under  an 

executory  contract  for  the  sale  of  land  to  accept  the 
title  if  doubtful  or  unmarketable.    Id. 424 

4.  The  title  is  doubtful  if  it  exposes  the  party 

holding  it  to  the  hazard  of  litigation.    Id, 424 

5.  The  title  tendered  was  so  doubtful  that  the 

vendee  should  not  be  compelled  in  equity  to  accept  it. 

Id 424 

6.  A  stipulation  in  a  contract  of  sale  to  deliver  a 

satisfactory  abstract  of  title  was  not  merged  in  a 
warranty  deed  and  a  purchase-mon«r  mortage  exe- 
cuted by  the  vendee  cotemporaneoysly  with  the  con- 
tract.   Read  v,  Loftus 485,  490 

7.  If  a  deed  be  accepted  as  performance  of  the 

conditions  of  the  contract,  it  supersedes  a  stipulation 
as  to  title;  but  if  the  parties  intend  that  the  stipula- 
tion shall  remain  in  effect,  it  will  not  be  merged  in  the 
deed.    Id 485 

8.  Taking   possession    and    improving   property 

held  not  conclusive  evidence  of  the  waiver  of  an  agree- 
ment to  furnish  satisfactory  title.    Id 485,  492 

9.  Retention  of  possession  for  a  reasonable  time 

in  reliance  on  a  vendor's  promise  to  perfect  title  is 
not  such  proof  of  laches  as  will  necessarily  defeat  a 
rescission  of  the  contract.    Id 485,  492 

10.  Where  parties  agree  that  title  shall  be  made 

satisfactory  to  the  vendee  the  court  is  not  called  upon 
to  determine  the  validity  of  objections  made  to  the 
title.    Id 493 

11.  Where  title  was  to  be  made  satisfactory  to 

the  vendee,  in  a  suit  by  him  to  rescind  the  con&act 
it  was  unnecessary  for  him  to  introduce  in  evidence 
the  abstract  furnished.     Id 493 

12.  In  an  action  to  rescind  a  contract  for  fail- 
ure to  make  title  as  provided  in  the  contract  allega- 
tions that  the  vendor  had  made  false  representations 
concerning  the  title  treated  as  surplusage.    Id 494 

13.  The  fact  that  before  making  a  contract  the 

vendee  consulted  an  attorney  concerning  the  title  did 
not  deprive  him  of  the  right  to  secure  such  guaranties 
and  make  such  conditions  concerning  the  title  as  the 
vendor  was  willing  to  concede.    Id 494 

14.  Agent's  commission. — The  evidence  held  sufficient  to 
make  a  prima  fade  case  in  favor  of  plaintiff  in  an  ac- 
tion to  recover  a  real-estate  broker's  commission. 
Putnam  v.  King 216 

15.  In  an  action  between  two  agents  to  recover  a 

commission  for  a  sale,  the  land  having  been  listed 
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with  each  of  them,  the  plaintiff  was  the  procuring 
cause  of  the  sale  and  entitled  to  judgement.  Gregory 
V.  Kennedy   565 

16.  Where  the  sole  question  is  whether  plaintiff  is 

entitled  to  recover  on  a  contract,  and  there  is  no  dis- 
pute concerning  the  amount,  a  verdict  for  half  the 
amount  claimed  should  be  set  aside  as  contrary  to  the 
evidence  at  the  instance  of  either  party.  Bressler  v. 
McVey    i 341 

17.  Appraisement — performance  of  conditions. — ^Where 
a  contract  stipulated  that  a  vendor  might  repurchase 
at  an  appraised  value,  a  petition  sufficiently  allef^ed 
performance  of  the  conditions  respecting  appraise- 
ment, in  the  absence  of  a  motion  to  make  more  defi- 
nite.    WUber  v.  Ronnau 171,  174 

18.  Conveyance  by  a  bankrupt  during  pendency  of 
proceedings. — Where,  during  bankruptcy  proceed- 
mgs,  a  bankrupt  conveys  all  his  interest  in  the  prop- 
erty, after  his  discharge  the  reversionary  title  to  any 
property  undisposed  of  vests  in  the  bankrupt's  gran- 
tee.   Robertson  v.  Howard 588 

19.  Description  of  land  in  memorandum — parol  evi- 
dence.— Where  a  memorandum  described  land  as  in  a 
certain  county  and  of  a  certain  quantity,  the  descrip- 
tion did  not  satisfy  the  statute  of  frauds,  and  a  peti- 
tion asking  performance  of  the  contract  was  d«nur- 
rable,  although  it  stated  that  defendant  recently 
showed  plaintiff  a  tract  of  the  size  mentioned,  in  the 
county  referred  to.    Hampe  v.  Sage 728,  730 

20.  If  the  memorandum  had  stated  that  the  land 

described  was  the  tract  recently  shown  to  plaintiff 
by  defendant  proof  that  a  particular  tract  had  been 

so  shown  might  have  been  permissible.    Id 731 

21.  Parol  evidence  is  admissible  to  apply  a  de- 
scription, but  not  to  supply  it.    Id 738 

22.  Exchange  of  land— offer  and  acceptance. — A  writ- 
ing construed  as  an  agreement  for  the  exchange  of 
lands  and  the  payment  in  cash  of  the  net  difference 
between  the  agreed  prices.    Id 728,  730 

23.  False  representations. — See  Fraud,  14,  15. 

24.  Mistake  of  law. — One  who,  under  a  mistake  of  law, 
accepted  stock  of  no  value  in  part  payment  for  his 
land  had  no  recourse  against  tne  purchaser.  Ceme- 
tery Association  v.  Hanslip 27 

25.  Mortgaged  personalty. —  (See,  also,  Mortgages,  2, 
8,  11.)  A  mortgagor  of  chattels  may  with  the  oral 
consent  of  the  mortgagee  make  a  valid  sale  of  the 
property  to  a  purchaser  in  good  faith,  notwithstand- 
ing the  statute  making  it  a  misdemeanor  to  dispose  of 
mortgaged  chattels  without  the  written  consent  of 
the  mortgagee.    Reese  v.  Kapp 304 

26.  Notice  to  purchasers. — A  tax  roll  affords  notice  to 
certain  purchasers  that  the  person  designated  thereon 

is  owner  of  the  premises.    Matthewson  v,  Hevel 135 
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27. The  record  of  a  judgmoit  annnllinc^  a  grran- 

tor's  title  but  voidable  on  the  gn>^und  of  fraud  held  to 
be  notice  to  a  purchaser  from  the  time  of  the  per- 
petration of  the  fraud.    Duphame  v,  Moore 159,  161 

28. Where  land  was  awarded  to  a  husband  in  a 

divorce  suit,  a  lessee  from  the  husband  was  bound  to 
know  that  an  appeal  had  been  taken,  and  his  lease- 
hold was  taken  at  the  risk  of  a  reversal  of  the  judg- 
ment.   Kremer  v.  Schutz 175,  176 

29. One  who  leased  land  from  the  party  to  whom 

it  was  awarded  by  the  trial  court  was  bound  by  the 
result  of  the  appeal,  although  no  supersedeas  bond 
was  given.    IcL 175,  177 

80.  The  rights  of  a  purchaser  whose  vendor's  title 

was  quieted  by  a  judgm^it  rendered  upon  publication 
service  discussed.    MeNutt  v,  Nellana 427 

81. A   purchaser  in   reliance  upon   a  judgment 

rendered  upon  publication  service  held  to  be  a  pur- 
chaser in  good  faith,  altiiough  there  was  a  quitclaim 
deed  in  his  chain  of  title.    Smith  v.  Land  Co 589 

82. Where  a  conveyance  is  not  recorded  a  second 

purchaser  from  the  same  grantor,  to  be  protected  by 
the  recording  act,  must  show  that  he  paid  a  valuable 
consideration. 

Krme  v.  Conklin , 358,  862 

Doty  V.  Bitner 551,  552 

83.  Recitals  in  the  conveyance  of  the  payment  of 

consideration  are  not  evidence  against  strangers. 

Krtise  V.  Conklin 358,  862 

Doty  V.  Bitner 551,  552 

84. Upon  proof  of  the  payment  of  a  valuable  con- 
sideration the  presumption  arises  that  Uie  second  pur- 
chaser acted  in  good  faith  and  without  notice. 

Krtise  V.  Conklin 358,  363 

Doty  V.  Bitner 551,  552 

85. An  unrecorded  conveyance  of  real  estate  is 

good  except  as  aeainst  one  purchasing  without,  notice 
and  for  a  valuable  consideration.  Kmse  v.  Conk- 
lin     358,  362 

86.  In  an  action  of  ejectment  a  demurrer  to  the 

defendant's  evidence  was  improperly  sustained. 
Hughes  v,  DelatUre 548 

87.  The  holder  of  a  quitclaim  deed  who  failed  to 

show  that  he  paid  a  valuable  consideration  had  no 
standing  to  claim  a  benefit  from  the  failure  of  a  prior 
grantee  of  the  same  g^rantor  to  record  his  convey- 
ance.   Doty  V,  Bitner 551 

88.  The  statute  providing  that  a  purchaser  in 

good  faith,  without  knowledge  of  a  will,  deriving  title 
from  heirs  of  a  nonresident,  shall  not  be  defeated  by 
production  of  the  will  unless  it  is  offered  for  record 
within  two  years  of  the  final  probate  does  not  pro- 
tect a  tax-deed  holder.    Harris  v.  Defenbaugh, .  .765,  768 
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39.  In  order  to  bring  himself  within  its  protec- 
tion he  must  be  a  purchaser  in  good  faith  and  have 
acquired  from  the  testator  or  the  heirs  or  devisees  of 
the  testator.    Id 765,  768 

40.  A  defendant  in  a  suit  to  quiet  title  who  was 

served  only  by  publication  and  who  had  the  judg- 
ment vacated  after  the  land  had  been  sold  to  an  in- 
nocent purchaser  held  entitled  to  a  judgment 
against  the  plaintiff  for  its  value.     Smith  v.  Land 

Co 689 

41.  Warranties. — Where  after  land  was  leased  for  crop 
rent  and  the  tenant  paid  |100  for  the  hay  crop  the 
landlord  conveyed,  warranting  against  encumbrances, 
the  grantee  was  entitled  to  recover  but  |100  for 
breach  of  warranty,  having  ratified  the  lease  by  ac- 
cepting the  landlord's  share  of  the  other  crops. 
Chase  v.  Barnes 28 

42.  Under  the  testimony  and  the  general  find- 
ing it  was  assumed  that  the  trial  court  held  there 
was  no  failure  of  consideration  for  a  sale  with  a 
warranty.    Colean  v.  Johnson 657 

SALOON  KEEPER^See  Damages,  1. 

SATISFACTION — See  Accord  and  Satisfaction. 

SCHOOLS  AND  SCHOOL  LAND: 

1.  Appraisement — ^fraudulent  undervaluation. — In  an 

action  to  set  aside  the  appraisement  of  school  land 
and  cancel  the  certificate  of  purchase  the  evidence 
was  insufiicient  to  sustain  the  charge  of  fraudulent 
undervaluation.    The  State  v.  White 777 

2.  Assignment  of  certificate. —  (See,  also,  Nos.  11,  12, 
19.)  A  second  purchaser  of  school  land,  after 
learning  that  the  forfeiture  of  the  original  contract 
was  invalid,  may  take  an  assig^nment  from  the  first 
purchaser  and  perfect  his  rights  under  the  original 
certificate.    Roll  v.  Nation 675 

3.  County  high  schools. — The  statute  known  as  the 
"Barnes  law"  is  not  unconstitutional  upon  the  ground 
that  it  violates  section  16  of  article  2  of  the  consti- 
tution.   Board  of  Education  v,  Allen  County 782,  786 

4.  The  duty  of  county  commissioners  to  make  a 

tax  levy  for  the  maintenance  of  high  schools  under 
the  "Barnes  law**  stated. 

Board  of  Education  v,  Allen  County 782 

School  District  v.  WUson  County 806 

5.  The  power  of  the  county  commissioners  under 

the  act  of  1905  to  levy  taxes  for  the  support  of  high 
schools  is  superseded  by  enactments  of  1907  and 
1909.    Board  of  Education  v,  Allen  County 786 

6.  The  statutory  provision    for    submitting  to 

voters  the  question  of  an  increased  levy  for  high- 
school  purposes  is  permissive,  and  failure  to  adopt 
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this  method  is  not  a  matter  of  estoppel  in  an  action  to 
compel  the  county  board  to  make  a  levy  within  the 
statutory    limitations.      Id 786 

7.  Execution  sale— equitable  interest  of  purchaser. — 

A  holder  of  a  certificate  to  school  land,  having  paid 
part  of  the  purchase  price,  was  the  equitable  owner 
of  the  land.    Robertson  v,  Howard 588 

8.  His  equitable  interest  in  such  land  was  real 

estate,  and  as  such  was  subject  to  sale  on  execution. 

Id 588 

9.  Fines  for  breach  of  penal  law. — See  Railroads,  38. 

10.  Forfeiture. — (See,  also.  No.  2.)  There  was  sufficient 
evidence  to  show  that  a  forfeiture  of  school  land  had 
been  declared.    Davis  v.  Nation 411 

11.  Where  an  assignment  of  his  certificate  by  a 

purchaser  of  school  land  is  recorded  by  the  county 
clerk,  the  assignee  becomes  a  "purchaser"  and  notice 
to  forfeit  the  contract  must  be  served  upon  him. 
Roll  V.  Nation 675 

12.  Where  the  notice  of  proceedings  to  forfeit  a 

school-land  contract  is  issued  to  one  whom  the  record 
shows  has  assigned  his  interest,  and  notice  is  not 
given  to  the  assignee  or  anyone  holding  under  him, 
the  proceedings  can  not  be  upheld  and  a  subsequent 
sale  is  invalid.     Id 675 

13.  Where  the  return  of  service  of  notice  of  a 

proceeding  to  forfeit  a  school-land  contract  was  de- 
fective parol  evidence  was  admissible  to  show  that 
the  service  was  sufficient.     Walrond  v.  Noyes 118,  121 

14.  The  description  of  the  land  in  a  return  of  the 

service  of  a  notice  of  forfeiture  was  sufficient  and  did 
not  render  the  service  void.    Id 118,  121 

15.  Notations    in  a  book    in  which    school-land 

sales  are  recorded  held  prima  facie  evidence  tiiat  a 
purchaser's  contract  was  forfeited  at  the  date  stated. 

Id 118 

16.  A  purchaser  of  school  land  was  probably  es- 
topped to  deny  that  the  forfeiture  of  his  contract 
was  valid.     Id 122 

17.  The  act  of  1907  permitting  parol  evidence  of 

service  and  making  certain  records  prima  fade  evi- 
dence of  a  valid  forfeiture  of  school  land  was  in- 
tended to  operate  retroactively,  and  is  not  void  for 
that  reason.     Id 119,  120 

18.  ; —  After  a  defective  forfeiture  of  school  land  a 

certificate  was  issued  to  a  second  purchaser.  One 
who  acquired  an  invalid  tax  deed  paid  out  on  the 
first  certificate,  obtained  a  patent  and  sudd  to  quiet 
title.  The  two  holders  of  certificates  set  up  their 
titles  and  asked  for  affirmative  relief.  Plaintiff  was 
given  judgment,  and  only  the  second  purchaser  ap- 
pealed.    Held,  it  was  no  longer    material  whether 
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plaintiff  proceeded  under  the  statute  or  in  equity, 
and  appellant  could  not  complain  of  defects  in  the 
tax  proceedings.    Brice  v.  Sayler 500 

19.  Improvements— ownership. — Where  an  assignee  of 
a  school-land  certificate  purchases  from  the  assignor 
the  improvements  on  the  land  and  takes  possession  he 
becomes  the  owner  of  the  improvements  and  is  entitled 
to  a  patent  upon  completion  of  the  purchase  under  the 
certificate;  and  a  sale  of  the  land  for  the  appraised 
value,  separate  from  the  improvements,  is  proper. 
Schmidt  v.  Nation 821 

20.  Limitation  of  actions  by  a  purchaser. — The  statute 
requiring  the  purchaser  of  school  land  to  sue  to  en- 
force his  rights  within  six  months  after  the  act  took 
effect  is  not  void  on  the  ground  that  it  fails  to  give  a 
reasonable  time  within  which  to  begin  such  action. 
Davis  V,  Nation 410 

21.  Sale  by  a  foreign  trustee  in  bankruptcy — ^jurisdic- 
tion.— A  sale  of  a  certificate  of  school  land  situated 
in  this  state  by  a  foreign  trustee  in  bankruptcy  was 
made  without  jurisdiction,  and  conveyed  no  interest  in 
the  land  to  the  purchaser.    Robertson  v,  Howard 588 

SECONDARY  EVIDENCE— See  Evidence,  67. 

SECTION  MEN— See  Personal  Injuries,  33. 

SERVICE  OF  PROCESS— See  Process. 

SETTLEMENT — See  Accord  and  Satisfaction;  Guardian 
AND  Ward. 

SHADE  TREES — See  Cities  and  City  Officers,  14. 

SHERIFF— See  Elections,  3;  Judicial  Sales;  Process. 

SHIPPERS — See  Raiuioads. 

SIGNALS — See  Personal  Injuries,  47;  Rahjioads,  33,  34. 

SIGNATURE— See  Contracts,  4,  5,  72;  Bonds,  1,  2; 
Wills,  22,  25,  26;  Criminal  Law,  9,  10;  Pleadings, 
11 ;  Office  and  Officers,  9. 

SPECIAL  FINDINGS— See  Jury  and  Jurors. 

SPECIAL  QUESTIONS— See  Jury  and  Jurors. 

SPECIFIC  PERFORMANCE: 

1.  Description  of  land  in  memorandum  insufficient.— 

Where  a  memorandum  described  land  as  in  a  certain 
county  and  of  a  certain  Quantity,  the  description  did 
not  satisfy  the  statute  of  frauds,  and  a  petition  askine 
performance  of  the  contract  was  demurrable,  although 
it  stated  that  defendant  recently  showed  plaintiff  a 
tract  of  the  size  mentioned,  in  the  county  referred  to. 
Hampe  v.  Sage 728,  730 

2.  If  the  memorandum  had  stated  that  the  land 

described  was  the  tract  recently  shown  to  plaintiff  by 
defendant  proof  that  a  particular  tract  had  been  so 
shown  might  have  been  permissible.    Id 731 
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3.  Doubtful  or  unmarketable  title. — Equity  will  not 
compel  a  purchaser  under  an  executory  contract  for 
the  sale  of  land  to  accept  the  title  if  doubtful  or  un- 
marketable.   McNutt  V.  Nellan8 424 

4.  The  title  is  doubtful  if  it  exposes  the  party 

holding  it  to  the  hazard  of  litigation.    Id 424 

5.  The  title  tendered  was  so  doubtful  that  the 

vendee  should  not  be  compelled  in  equity  to  accept  it. 

IcL 424 

6.  The  rights  of  a  purchaser  whose  vendor's  title 

was  quieted  by  a  judgment  rendered  upon  publication 
service  discussed.    Id, 427 

7. In  determining  whether  a  title  is  so  doubtful 

that  specific  performance  will  not  be  decreed  the  court 
is  not  reouired  to  pass  upon  the  validity  of  the  title, 
as  the  judgment  would  not  bind  parties  not  before  the 
court  whose  possible  claims  might  affect  the  title.    Id.,  428 

8. Where  parties  ag^ee  that  title  shall  be  made 

satisfactory  to  the  vendee  the  court  is  not  called  upon 
to  determine  the  validity  of  objections  made  to  the 
title.     Read  v.  Loftus 493 

9.  Estoppel  to  assert  Invalidity  of  contract. — In  an 
action  to  recover  purchase  money  the  defendant,  who 
with  his  wife  executed  a  deed  and  asked  specific  per- 
formance, was  estopped  to  claim  the  contract  was  void 
because  the  land  was  a  homestead  and  the  wife  did  not 

join  in  the  contract.    McNutt  v.  NeUana 424,  428 

10.  Grounds. — ^Where  an  oral  agreement  for  the  sale  of 
real  estate  has  been  partly  performed,  the  ground 
upon  which  complete  jperformance  may  be  compelled 

stated.    BaLdridge  v,  Centgraf 240 

11. Mere  possession  by  the  proposed  buyer,  with 

the  owner's  consent,  does  not  avoid  the  statute  and 
justify  such  a  decree.    Id 240* 

12.  Nor  does  the  fact  that  the  plaintiff,  before 

so  taking  possession,  deposited  a  valid  check  for  the 
purchase  price  with  a  third  person,  to  be  delivered 
upon  the  execution  of  a  deed,  justify  a  decree  for 
specific  performance.     Id, 240 

13.  One  who  takes  possession  of  land  under  an 

oral  contract  to  purchase  is  not  a  trespasser  in  fact, 
and  specific  performance  is  not  necessary  to  protect 
him  from  liaoility  as  such.    Id. 244 

14.  Judicial  discretion. — Whether  courts  shall  decree 
specific  performance  always  rests  in  Uieir  sound  ju- 
dicial discretion.    McNutt  v.  NelUms 428^ 

15.  Unconscionable  contract. — Equity  will  not  enforce 
an  unconscionable  contract;  but  the  mere  fact  that 
one  provision  of  a  legal  contract,  or  even  the  eitire 
contract,  is  more  favorable  to  one  party  than  to  the 
other  does  not  ordinarily  raider  it  unconscionable. 
Brick  Co.  v.  Gas  Co 752,  755. 

SPEED  OF  AN  AUTOMOBILE— See  Personal  Injuries, 
66. 


Digitized  by  VjOOQ IC 


INDEX.— Vol,  82. 


989 


SPEED  OF  A  TRAIN— See  Personal  Injuries,  8. 

STATE  AUDITOR— See  Mandamus. 

STATUTE  OF  FRAUDS— See  Fraud;  Specific  Perform- 
ance. 

STATUTE  OF  LIMITATIONS— See  Limitation  of  Ac- 
tions. 

STATUTES: 


Repeal  by  implication. — See  Schools  and  School  Land,  6. 
Title  of  an  act. — See  Constitutional  Law. 

STATUTES  CITED,  CONSTRUED  OR  APPLIED: 


Bill  of  Rights: 
§10 794 

Constitution  of  Kansas: 

Art.  1,  §  7 504 

^  tlO  504 

16 756,  760 

782,  786 

i21 810,  819 

"  191 

i6 222,  224 

1 825,  826 

i8 845,  346 

848,  350 
15,  §6 556,  557 

Civil  Code  (New)  : 

§  15  290 

17,  subdiv.  4 260 

79,  80  499 

83  427,  470,  496 

110  505 

192,  254  714 

307  738 

320  577,  579 

336, 347,  352, 356, 357,  287 

503  555 

542  696 

578  318 

581  31,  281 

595  553 

596,  subdiv.  4 471 

649  556,  557 

Civil  Code  (Old)  : 

§  17  520 

17,  subdiv.  4 260 

18,  subdiv.  3 161 

73  540 

77  427,  435,  438 

439,  496,  540 

78  765,  768 

81  177 

104,  105  329 

122  335 

140  281 

192,  242  714 

292  18 


Civil  Code  (Old)  : 

§293  408 

295  19,  403,  404 

310  828 

322  576,  579 


341 

345 

354 

358 

359 

467  , 

542a 


287 
287 
287 
287 
287 
178 
578 


568,  subdiv.  3....  109,  111 

572  Ill 

587 282 

Civil  Code — Justices': 

§   1  440,  441 

84  837 

121  79 

Criminal  Code  : 

§   36    199 

IJ2 391 

207,  245'  *. ! '.  .454,'  '4*55,  456 
253   504,  509 

Criminal  Code — Justices': 
§20    454 

General  Statutes  of  1868: 


Ch.  21, 
22, 
23, 


[7 
12 
i74 


524 

271 

85 


25,  §  35    384 

25,  §  127-130    ....   199 

25,  §180   373,  374 

376,  385 
10   195,  198 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con- 
tinued: 


General  Statutes  of  1868: 
Ch.  104,  §1,  subdiv.  8..   588 


594 
192 
293 
297 
768 


110,  §  48  

117,  §  11,  12  ... 

117,  1 37  

117,  §  50  

General  Statutes  of  1901: 

Ch.  32  181 

§  642  193,  195 

1252,  1342  85 

1768-1771  199 

1983  133 

1995  195,  198 

3030 516,  517 

3031  219 

3071  185 

3084  183 

3274-3305 2 

3869  125 

4512  498 

4538,  4539  329 

4758  328 

5923  212 

6339  780 

6345  781 

6346  781,  823 

6356  678,  679 

6360  823 

7380  182 

7466  184 

7659-7661 59,  61 

7662  136 

7672  59,  63,  142,  146 

7677  145,  146 

7814  192 

7948  293 

General  Statutes  of  1909 : 

Ch.  14,  art.  2 373,  377 

28,  art.  5.. 502,  504,  506 

55,  art.  5 697 

79 337 

95 403 

§537-552  534 

581  351 

658  709 

994  862 

1374  418,  776 

1387  418 

1644  524 

1651  272 

1907  576,  579 

2099  384 

2309  ...373,  374,  376,  385 

2468  502,  508 

2578  853,  854 

2621  392,  393 


General  Statutes  of  1909: 
§3676  377 

3837  564 

3838  564,  729 

3961-3965 225 

4216  697,  698 

4221  698 

4226  698,  702 

4227  697,  699 

4241  697,  701 

4361  et  seq 763 

4371  766,  759 

4378  502,  504,  509 

4676-4683 604,  636 

4679  840 

4872  556,  557 

5224  282 

5230  281 

5239  304,  307 

5277  524 

6361  441 

6998  634 

6999 248,  249,  332 

7027  795,  806 

7049  ...345,  347,  349,  351 

7053  345,  347 

7163-7165 222,  223 

7200  et  seq 260 

7359-7369 814 

7692-7696 679 

7695  410,  411 

7792  et  8eq.,   809,  811,  812 

7796  783,  785 

'7'79'7  783 

9037,  subdiv.  8. . . 588,  594 

9214  825 

9215,  9229  826 

9240  418 

9328  418 

9329  418 

9381  418 

9388  418 

9390  418 

9391  419 

9394  et  seq 809 

9408  783,  811 

9420  784,  785 

9423  820 

9465,  9466  519 

9481  419 

9483  520,  545 

9786  291 

9787  291,  296 

9814  297 

9827  765,  768 

Laws  of  1865: 

Ch.  12  346 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con- 
tinued: 


Laws 
Ch. 

Laws 
Ch. 


OF  1870: 

93,  §  1 634 

OF  1872: 

100,  §  43   418 

366 
184 


181 
193, 


1 


Laws 
Ch. 

Laws 
Ch. 


194,  §1    182,  184 

OF  1874: 


39,  §6 
93,  §1 

OF  1876: 


Laws 
Ch. 

Laws 
Ch. 

Laws 
Ch. 


Laws 
Ch. 


351 

635 

825 

52,  53,  70,  82,  418 

85   419 

128   519 

139   419 

141    520,  545 

122,  art  14,  §  5  ....  781 
122,  art.  14, 1  6,  781,  823 
122,  art.  14,  §  20  . . .  823 

OF  1879: 

161,  §2 678,  679 

OF  1881 : 

128,  §  16,    756,  759,  760 

128,  §  19   760 

OF  1885: 

104,  §  2   85 


132,  §  9, 
132,  §20 
132,  §21 
155,  §  1    . 
OF  1887: 
165,  §5 
183,  1 1 
215,  §  1 
215,  §2   . 
215,  §3   , 


15 


698 
702 
699 
212 


Laws 
Ch. 

Laws 
Ch. 

Laws 
Ch. 

Laws 
Ch. 


Laws 

Ch. 


.502,  504,  509 

795,  806 

86 

88 

87 

230    : 193,  195 

237,  §  1   709 

OF  1889 : 

248,  §1     145,  146 

OF  1891: 

162 59,    61 

OF  1893: 

110,  §2 136,  519 

110,  §  4,  59,  63, 142,  146 

OF  1897: 

107 190,  192 

176,  §1,  2 86,     88 

264   192 

OF  1899: 
93,  §  1   441 

139,  §1   854 


Laws  of  1899: 

Ch.l41,  §1     219,  377 

516,  517 
248,  §  8   418 

Laws  of  1901 : 

Ch.  105    304,  306 

132,  §2 133 

278,  1 2   578 

350,  §  1   780 

Laws  OF  1903: 

Ch.  122,  §14    193,  195 

122,  §  130   862 

153    576,  579 

212   190 

356  ..163,  164,  604,  636 

356,  §  4   840 

385   498 

Laws  of  1905 : 

Ch.  116,  §1 418,  774 

193    190,  193 

266,  §1    564,  729 

273,  §2    697,  701 

310,  §  31 524 

315   225 

320    17,     20 

326  ..435,  436,  438,  498 

326,  §  1   497 

341,  §  1   249 

345    260,  262 

353    222,  223 

397 809,  811,  812 

397,  §  1    786 

397,  §5    783,  785 

526,  §  1   291 

Laws  of  1907: 

Ch.  178   502,  504,  506 

^"^    "10    502,  508 

1,  32,  43,  49,     52 

499 

il    248,  332 

1    345,  346 

350,  351 

286,  §  2   347 

333   782,  783,  786 

809,  811 

373 119,  120,  679 

373,  §4    410,  411 

408,  1 1    826 

430,  §  1   296 

Laws  of  1908: 

Ch.  52   574 

80,  §  1   826 
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Ch.  244,  §  1 418 

245    809,  811 

245,  §16    782,  788 

245,  §27    784,  786 

256,  §  1   820 
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STATUTES  CITED,  CONSTRUED  OR  APPLIED— Con 

tinued: 
Laws  of  1909: 

Ch.    61  534 

62,  §8  ..200,  201,  202 

91,  §1    200,  202 

164  768 

182  403 

201   813,  818,  820 

STATUTORY   CONSTRUCTION: 

1.  Adopted  statutes. — None  of  the  sections  of  the  fac- 
tory act  is  a  transcript  from  tiie  law  of  any  other 
state  and  consequently  had  not  been  given  a  settled 
and  definite  meaning  by  the  hi^est  court  of  any 
other  state  when  the  statute  was  enacted.     Caspar 

V.   Lewin 604,  612 

2.  Constitutionality. — (See,  also,  Nos.  7-9.)  An  act 
fixing  rates  for  transportation  will  not  be  held  in- 
valid on  the  ground  that  the  rates  are  unreasonable 
without  tiie  fullest  disclosure  of  all  material  facts 
affecting  the  question.    Tucker  v.  Railway  Co 223,  228 

3.  A  court  will  undertake  to  pass  upon  the  valid- 
ity and  effect  of  a  statute  only  when  necessary  to  the 
determination  of  an  actual  and  concrete  controversy. 
The  State  v.  DoUey 533,  536 

4.  Mandatory  or  directory  provisions. — The  statutory 
provi^on  for  submitting  to  voters  the  question  of  an 
increased  levy  for  high-school  purposes  is  permissive, 
and  failure  to  adopt  this  method  is  not  a  matter  of  es- 
toppel in  an  action  to  compel  the  counter  board  to 
make  a  levy  within  the  statutory  limitations. 
Board  of  Education  v.  Allen  County 786 

5.  Manifest  error  In  the  use  of  words. — In  the  statute 
forbidding  the  embezzling  by  an  officer  of  the  state 
of  mcmey  ''belonging  to  such  estate,"  the  word 
"estate"  is  manifestly  intended  for  "state,"  and  must 

be  so  construed.    The  State  v.  Radford 853 

6.  Misinterpretation  —  estoppel. —  The  fact  that  in 
previous  similar  cases  the  city  acted  upon  a  misin- 
terpretation of  the  statute  in  assessing  street  im- 
provements does  not  estop  it  from  now  proceeding 
according  to  law.    Bowlus  v.  lola 774 

7.  Title  of  an  act. — In  determining  whether  a  statute 
is  within  the  title  of  the  act  the  title  will  be  liberally 
interpreted  for  the  purpose  of  upholding  the  law. 
The  State  v.  Topeka  Chib 756,  760 

8.  It  is  not  necessary  that    the    title    contain 

every  detail  of  the  entire  act.  It  will  be  sufficient  if  it 
fairly  indicates,  though  in  general  terms,  its  scope 
and  purpose.     Id 756,  760 

9.  Everything  connected  with  the  main  purpose 

and  reasonably  adapted  to  secure  the  objects  indicated 
by  the  title  may  be  embraced  in  the  body  of  the  act 
without     violating     the     constitutional     inhibition. 

Id. 756,  761 
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STENOGRAPHER'S  RECEIPT— See  Costs,  11. 

STOCK — See  Railroads;  Trespass  and  Trespassers. 

STOCKS  AND  STOCKHOLDERS— See  Corporations. 

STREET  RAILWAYS— See  Personal  Injuries,  47. 

STREETS  AND  ALLEYS— See  Cities  and   City  Offi- 
cers, 3. 

SUBROGATION— See  Mortgages. 

SUFFRAGE- See  Elections. 

SUMMONS— See  Process. 

SUPPLEMENTAL  PETITION— See  Pleadings. 

SUPREME  COURT— See  Practice,  Supreme  Court. 

SURETYSHIP  AND  GUARANTY: 

1.  Action  against  deceased  guardian's  surety. — ^A  set- 
tlement of  a  deceased  guardian's  accounts  in  the  pro- 
bate court  held  not  a  condition  precedent  to  an  action 
for  conversion  in  the  district  court  against  the  surety 
on  his  bond  and  his  administrator.  Mitchell  v. 
Kelly 1 

2.  Appeal  bond — signature  of  sureties. — Signers  of  an 
affidavit  indorsed  on  an  appeal  bond  who  described 
themselves  as  sureties  held  to  have  executed  the  bond, 
although  their  signatures  were  not  otherwise  at- 
tached to  it.    Elliott  V,  Bellevue 78 

3.  An  appeal  bond  signed  only  by  the  principal 

is  not  a  nullity,  and  may  be  amended  by  adding  signa- 
tures of  sureties  after  the  statutory  time  for  exe- 
cuting the  bond  has  expired.    Id 79 

4.  Appearance  bond. — ^Where  one  charged  with  a  mis- 
demeanor is  released  on  bond,  and  at  the  time  set 
for  trial  appears  by  attorney  only,  it  is  within  the  dis- 
cretion of  the  Justice  of  the  peace  to  proceed  with  the 
trial  or  to  forfeit  the  bond.    The  State  v,  Johnson . . .  460 

5.  Contribution. — Pasrment  two  days  before  maturity  of 
the  note  of  an  insolvent  principal  by  a  surety  did  not 
relieve  the  other  surety  from  contribution.    Hotkam 

V.  Berry 412 

6.  Where  a  surety  furnished  to  another  money  to 

pay  the  note,  and  the  latter  exchanged  the  money  for 
the  check  of  a  tfiird  party  and  with  such  check  paid 
the  note,  the  manner  of  payment  did  not  release 
plaintiff's  cosurety  from  contribution.     Id. 412 

7.  Mutual  insurance  guaranty  fund. — The  statute  au- 
thorizing certain  mutual  insurance  companies  to  es- 
tablish a  guaranty  fund  does  not  permit  the  assess- 
ment of  premiiun  notes  directly  for  such  purposes. 
Smith  V.  Insurance  Co 697,  701 

8.  Receiver's  bond. — The  failure  of  a  receiver  to  pay 
over  money  in  his  hands,  as  directed  bv  the  court, 
constituted  a  breach  of  his  bond,  for  which  he  and  his 
surety  were  liable.    Bank  v.  Vamer 692,  695 

68-82  KAN. 
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9.  The  finding  and  order  of  the  court  as  to  pay- 
ment and  distribution  of  the  fund,  made  in  the  action 
in  which  a  receiver  was  appointed,  was  evidence 
against  a  surety  to  show  a  breach  of  the  conditions  of 
the  receiver's  bond.    Id. 692,  696 

SURFACE  WATER — See  Waters  and  Watercourses. 

SURPLUSAGE— See  Pleadings. 

T. 
TAXATION: 

Cost  of  street  improvement — assessments. — See  Citibs  and  Citt 

Officers,  3.  4. 
County  hifirh  schools. — See  Schools  and  School  Land. 
Improvement  of  country  roads. — See  Highways,  18-16. 
Limitation — ^municipal  bonds. — See  Crnes  and  City  Officbrs,  6. 

1.  Acquisition  of  tax  title  by  a  tenant. — ^Where  the 
holder  of  a  tax  certificate  acquired  possession  by  lease 
and  paid  the  contract  rental  he  was  not  obligated  to 
pay  taxes  nor  estopped  from  acquiring  a  tax  title. 
Yurann  v.  Hamilton 528,  681 

2.  Compromise.— (See,  also,  Nos.  13,  57,  60,  62,  65,  69, 
70.)  The  claim  that  a  compromise  tax  deed  was  void 
because  taxes  not  a  lien  upon  the  land  were  included 
not  sustained.    King  v.  NiUon 864 

3.  A  claim  that  a  compromise  resolution  had  be- 
come dormant  when  the  money  was  paid  and  the  as- 
signment executed  not  sustained,  the  presumption  be- 
ine  that  the  order  was  made  without  any  condition  re- 
quiring it  to  be  accepted  within  a  certain  time.    IcL . .  864 

4.  A  compromise  deed  was  not  void  because  only 

part  of  the  delinquent  taxes  were  remitted.    Van  Hall 

V.   Goertz    142,  143 

5.  A  finding  that  a  compromise  tax  deed  was 

valid  sustained.     Wood  v.  Cross 216 

6.  Constitutionality. — The  statute  known  as  the  "rock 
road  law"  is  not  unconstitutional  on  the  ground  that 
it  delegates  legislative  power  to  the  petitioners.    HiM 

V.  Johnson  County 813,  816 

7.  Nor  for  the  reason  that  the  act  contains  no 

express  provision  for  notice  to  property  owners  be- 
fore the  special  assessments  become  a  tax  upon  their 
property.     Id 813,  819 

8.  The  resident  owner  of  stock  in  a  corporation 

organized  and  having  its  principal  office  in  another 
state  is  required  to  list  his  stock  for  taxation,  al- 
though all  of  the  capital  of  such  corporation  is  in- 
vested in  property  which  is  taxed  in  this  state.    Hunt 

V,  Allen  County 824 

9. Such  taxation  of  such  stock  is  not  double  tax- 
ation, and  the  statute  authorizing  it  dees  not  violate 
the  constitutional  provision  for  a  uniform  and  equal 

rate  of  assessment  and  taxation.    Id. 826 

10. The  statute  authorizing  municipalities  to  issue 

bonds  in  aid  of  railroads  is  not  repugnant  to  the  con- 
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stitutional  prohibition  aeainst  the  state's  being  a 
party  in  carrying  on  works  of  internal  improv^nent. 
KaUroad  Co.  v.  Nation 345,  346 

11.  Corporate  stock— owner. — See  Nos.  8,  9. 

12.  Creditors  of  landowner  enjoined  from  interfering 
— purchase  of  tax  certificate. — ^Where  a  receiver  was 
appointed  for  a  corporation  and  interference  with 
the  property  by  creditors  was  enjoined  the  purchaser 
of  a  tax  certificate  did  not  become  a  creditor  and  was 
not  barred  from  acquiring  a  tax  deed.  Yurann  v. 
Hamilton    528,  532 

13.  Disposition  of  unredeemed  land  by  a  county. — 
(See,  also,  No.  65.)  Where  a  county  adopts  the  pro- 
visions of  chapter  162,  Laws  1891,  and  purchases  land 
at  tax  sale,  which  remains  unredeemed  for  three 
years,  the  commissioners  may  disi>ose  of  it  for  less 
than  the  legal  charges,  or  it  may  be  conveyed  to  any- 
one paying  the  legal  char^^,  without  the  intervention 

of  the  commissioners,    (xtbson  v.  Branatool 59 

14.  Equalization  and  valuation. — The  decision  of  the 
tax  commission  equalizing  the  assessment  of  property 
is  final  when  honestly,  although  erroneously  made. 
Salt  Co.  V.  EllswoHh  County 203,  205 

15.  If  an  assessment  is  fraudulently  made,  or  is 

so  out  of  proportion  to  the  actual  value  as  to  give 
reasonable  assurance  of  a  dishonest  valuation,  the 
enforcement  of  the  tax  may  be  enjoined.    Id 205 

16.  The  fact  that  the  commission  does  not  obtain 

the  best  evidence  of  value  or  adopt  the  best  plan  in 
estimating  the  value  does  not  entitle  plaintiff  to  an  in- 
junction.    Id. 206 

17.  A  petition  to  enjoin  the  collection  of  a  tax 

which  charged  that  the  commission  knowingly^  fixed 
an  exorbitant  and  grossly  excessive  valuation  on 
plaintiff's  property  was  not  d^nurrable.    Id 203,  205 

18.  Plaintiff  is  not  entitled  to  enjoin  a  tax  be- 
cause his  property  was  valued  higher  than  similar 
property,  if  the  valuation  be  not  excessive.    Id 206 

19.  The  officers  are  not  required  to  value  land  con- 
taining salt  deposits  as  if  it  were  agricultural  land, 
nor  by  the  quantity  of  salt  mined  during  the  preceding 
year.     Id. .• ; 206 

20. The  commission  may  avail  itself  of  any  in- 
formation it  can  obtain  that  will  enable  it  to  make 
a  just  estimate  of  the  actual  value.    Id 206 

21.  Injunction.— See  Nos.  15-18. 

22.  Irregularities  in  entering  property  on  tax  roll. — 
See  No.  31. 

23.  Judicial  notice  of  a  levy. — A  court  may  take  ju- 
dicial notice  of  a  tax  levied  by  the  board  of  com- 
missioners of  the  county  in  which  the  court  is  held 
ui>on  all  the  taxable  property  in  the  county.  School 
District  v.  Wilson  County 806,  810 
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24.  Levy  and  assessment. —  (See,  also,  Nos.  6,  7,  15-20, 
23,  38,  59,  73.)  A  tract  of  platted  ground  in  a  city 
held  to  constitute  a  "block"  under  the  statute  relating 
to  assessments  for  the  cost  of  street  improvements, 
although  the  donor  divided  the  tract  by  an  alley  and 
designated  each  portion  a  block.    Bowlus  v.  lola 774 

25.  The  fact  that  in  previous  similar  cases  the 

city  acted  upon  a  misinterpretation  of  the  statute  in 
assessing  street  improvem^its  does  not  estop  it  from 
now  proceeding  according  to  law.    Id 774 

26.  The  duty  of  coxmty  commissioners  to  make  a 

tax  levy  for  the  maintenance  of  high  schools  under 
the  "Barnes  law"  stated. 

Board  of  Education  v.  Allen  County 782 

School  District  v.  Wilson  County 806 

27.  The  power  of  the  county  commissioners  under 

the  act  of  1905  to  levy  taxes  for  the  support  of  high 
schools  is  superseded  by  enactm^its  of  1907  and  1909. 
Board  of  Eaucation  v,  Allen  County 786 

28.  The   statutory   provision    for    submitting    to 

voters  the  question  of  an  increased  levy  for  high- 
school  purposes  is  permissive,  and  failure  to  adopt 
this  method  is  not  a  matter  of  estoppel  in  an  action  to 
compel  the  county  board  to  make  a  levy  within  the 
statutory  limitations.    Id, 786 

29.  Failure  to  publish  estimates  of  expaiditures 

upon  which  tax  levies  were  made  and  failure  to  ad- 
vertise for  bids  for  the  repair  of  a  bridge  held  not 
neglect  of  duty  warranting  the  removal  of  a  com- 
missioner from  office.     The  State  v,  Kennedy 375,  385 

30. The  decision  of  the  tax  commission  equalizing 

the  assessment  of  property  is  final  when  honestly,  al- 
though erroneously  made.  Salt  Co.  v.  Ellsworth 
County    203,  205 

31.  Lien  for  taxes. — Irregularities  of  the  coimty  clerk 
and  the  treasurer  in  making  entries  upon  the  tax 
rolls  did  not  defeat  the  right  of  the  purchaser  of  a 
void  tax  deed  to  a  lien  for  taxes.    Doty  v.  McuMux . . .  416 

32.  The  claim  that  a  compromise  tax  deed  was 

void  because  taxes  not  a  lien  upon  the  land  were  in- 
cluded not  sustained.    King  v.  Nilson 354 

33.  Mandamus. — See  Nos.  26,  28. 

34.  Notice  to  property  owners. — See  No.  7. 

35.  Redemption.— (See,  also,  Nos.  13,  59,  63,  65,  68,  69.) 
The  right  of  a  landowner  to  redeem  from  a  tax  sale 
during  his  minority  and  one  year  thereafter-  is  not 
hindered  by  the  statute  rehiring  suit  to  avoid  a  con- 
veyance for  taxes,  except  in  cer&in  cases,  to  be  com- 
menced within  five  years  after  the  tax  deed  is  re- 
corded.   Hulsman  v.  Deal 518 

36.  Sale  to  the  best  bidder. — A  claim  that  a  tax  deed 
failed  to  show  with  certainty  that  the  land  was  sold 
to  the  best  bidder  at  the  tax  sale  not  sustained.  Le- 
Compte  v.  Smith §43 
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37.  Separate  tracts. — See  Nos.  60,  62,  69. 

38.  Tax  rolls— evidence  of  ownership. — The  tax  rolls 
held  prima  facie  evidence  that  the  person  in  whose 
name  land  was  assessed  was  the  owner  in  an  action  to 
annul  a  tax  deed  issued  to  him.  Matthew  son  v, 
Hevel    136 

39.  Tax  roll — notice  to  purchasers. — A  tax  roll  affords 
notice  to  certain  purchasers  that  the  person  desig- 
nated thereon  is  owner  of  the  premises.    Id 135 

40.  Tax  title. — (See,  also,  Nob.  1,  12,  13,  31,  35;  Quiet- 
ing Title,  7.)  Where  the  grantee  was  dead  when  a 
tax  deed  was  executed  and  delivered  to  his  heir,  who 
recorded  it  and  paid  taxes  but  never  took  actual  pos- 
session, the  heir  could  not  quiet  title  against,  or  en- 
join, one  in  possession  under  the  government  title. 
Baker  v.  Lane 715 

41.  The  words  "his  heirs  and  assigns,"  following 

the  name  of  the  grantee  in  the  deed,  did  not  vest  title 

in  the  heir,  and  tiie  deed  was  void.    Id 715 

42.  Where  the  grantee  was  dead  when  a  tax  deed 

was  executed  the  heir  could  not  maintain  an  equitable 
action  to  have  the  deed  reformed  by  the  substitution 
of  her  own  name  as  grantee;  but  she  might  have  ob- 
tained a  new  deed  to  herself  as  grant^,  upon  due 
application  to  the  county  clerk.    Id 715 

43.  The  statute  providing  that  a  purchaser  in 

good  faith,  without  knowledge  of  a  will,  deriving  title 
from  heirs  of  a  nonresident,  shall  not  be  defeated  by 
production  of  the  will  unless  it  is  offered  for  record 
within  two  years  of  the  final  probate  does  not  protect 

a  tax-deed  holder.    Harris  v,  Defenbaugh 765,  768 

44.  The  doctrine  of  laches  is  never  invoked  in  aid 

of  a  party  where  the  equities  are  not  in  his  favor. 

Id.    766,  771 

45.  There  are  no  equities  in  favor  of  a  tax-deed 

holder  as  against  the  owner  of  land.  The  rights  of  a 
tax-title  holder  are  purely  statutory.    Id 766,  771 

46.  Laches  can  not  be  imputed  to  the  owner  of 

land  for  failure  to  begin  an  action  to  annul  a  tax 
deed,  where  the  tax-title  holder  is  not  in  adverse  pos- 
session.    Id. 766,  771 

47.  A  tax  deed  purporting  to  convey  separate 

tracts  of  land  and  failing  to  state  the  amount  for 
which  each  tract  was  conveyed  held  defective  on  its 
face.    Id. 768 

48.  Where   the   legal   owner  sues  to  quiet  title 

against  the  holder  of  a  defective  tax  deed  less  than 
five  years  old  laches  is  not  a  defense  because  plaintiff 
failed  to  pay  taxes  or  to  record  his  title  papers  or 
take  possession  until  defendant  acquired  his  rights. 

Id.    766,  778 

49.  The  claim  that  a  compromise  tax  deed  was 

void  because  taxes  not  a  lien  upon  the  land  were  in- 
cluded not  sustained.    King  v.  Nilson 354 
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50.  A  claim  that  a  compromise  resolution  had 

become  dormant  when  the  money  was  paid  and  the 
assignment  executed  not  sustained,  the  presumption 
bein^  that  the  order  was  made  without  any  condition 
requiring  it  to  be  accepted  within  a  certain  time. 

Id.   354 

51.  A  decree  quieting  title,  rendered  upon  publi- 
cation service  and  without  actual  notice,  can  not 
after  three  years  be  set  aside  as  fraudulent  merely 
by  showing  that  plaintiff's  title  was  based  solely 
upon  a  defective  tax  deed.     Wagner  v.  Beadle 469 

62.  A  judgment  quieting  title  held  not  void,  al- 
though based  on  a  tax  deed  void  on  its  face.  Smith 
V.  Land  Co 589 

53.  A  tax  deed  was  not  void  on  its  face  because 

it  did  not  sufficiently  state  the  amount  for  which 
each  of  several  tracts  was  conveyed.  LeCompte  v. 
Smith    648 

54.  A  claim  that  a  tax  deed  failed  to  show  with 

certainty  that  the  land  was  sold  to  the  best  bidder  at 
the  tax  sale  not  sustained.    Id 648 

55.  The   recitals   of    a   deed  conveying    several 

tracts  were  sufficient  to  show  that  the  treasurer  is- 
sued a  separate  certificate  of  purchase  for  each  tract 
sold.     7d 648 

66.  The   payment  of   subsequent   taxes   was   no 

part  of  the  consideration  for  which  a  tax  deed  was 
made.     Id 644 

67,  A  compromise  tax  deed  held  good  on  its  face 

although  it  showed  one  year's  tax  on  several  discon- 
nected tracts  was  paid  after  the  certificate  issued, 
without  reciting  how  much  accrued  on  each  tract, 
the  presumption  being  that  the  proportion  shown  by 
the  original  sale  continued.  Investment  Co  v,  An- 
drew      660 

58.  The  holder  of  a  tax  deed  was  concluded  by 

his  admission  of  ownership  of  the  property  when  the 
deed  was  issued.    Matthewaon  v.  Hevel 136 

59.  Where  portions  of  a  lot  belonging  to  different 

owners  are  taxed  and  sold  as  one  tract  a  tax  deed  to 
one  of  the  owners  operates  as  a  redemption  of  the  &i- 
tire  tract    Id 184 

60. A  compromise  deed  conveying  several  tracts 

was  not  void  because  it  did  not  specifically  state  the 
amount  for  which  each  tract  was  assigned  or  con- 
veyed, the  amount  being  ascertainable  from  the  face 
of  the  deed.    Van  Hall  v.  Goertz 142,  144 

61.  A  compromise  deed  was  not  void  because  only 

part  of  the  delinquent  taxes  were  r^nitted.    Id. .  .142,  148 

62.  Recitals  in  a  compromise  deed  conveying  sev- 
eral tracts  held  not  to  depart  materially  from  the 
statutory  requirements.    Id. 142,  146 

63.  A  tax  deed  was  not  void  because  in  reciting 

the  consideration  for  the  assignment  of  the  certificate 
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it  named  the  selling  price,  the  other  recitals,  liberally 
construed,  showing  the  assignment  was  made  for  an 
amount  equal  to  the  cost  of  redemption.  Milbum  v, 
Beaty 207 

64.  A  finding  that  a  compromise  tax  deed  was 

valid  sustained.    Wood  v.  Cross 215 

66.  Where  land  purchased  by  a  county  at  tax 

sale  is  not  redeemed  for  three  years  and  is  disposed 
of  for  less  than  the  legal  charges  six  months  must  in- 
tervene between  the  date  of  the  assignment  of  the 
certificate  and  the  execution  of  the  deed,  but  not 
otherwise.    Gibson  v.  Branstool 59 

66.  Where  a  tax  deed  was  issued  the  day  the  cer- 
tificate was  assigned  the  deed  was  not  void  because 
the  selling  price  and  the  amount  of  the  subsequent 
taxes  were  separately  stated,  instead  of  following  the 
statutory  form.    Id. 59,    68 

67.  Where  the  consideration  for  a  tax  deed  was 

five  cents  less  than  the  legal  charges  the  discrepancy 
was  trivial  and  the  deed  was  not  void.    Id 68 

68.  A  tax  deed  which,  did  not  in  terms  state  the 

sale  price  paid  by  the  county  and  which  misstated 
the  cost  of  redemption,  which  was  the  consideration 
for  the  assignment  of  the  certificate,  held  not  void  on 
its  face,  the  correct  amounts  being  ascertainable  from 
the  data  furnished,  aided  by  presumptions.  Van  Bus- 
kirk  V,  Lavrrence 76 

69.  A  compromise  tax   deed  of  contiguous   lots 

that  had  been  sold  sei>arately  was  not  void  l^cause  the 
consideration  for  which  each  lot  was  sold  and  con- 
veyed was  not  given,  nor  because  the  compromise  did 
not  include  the  taxes  of  the  year  in  which  it  was 
made.     Less  v.  Yeats 105 

70.  In  construing  a  compromise  tax  deed  re- 
corded five  years  every  reasonable  presumption  in 
favor  of  its  validity  must  be  indulged!    Id, 107 

71.  An  abbreviated  acknowledgment  of  the  exe- 
cution of  a  tax  deed  by  the  county  clerk  held  si^- 
cient*     /d i 105,  107 

72. The  tax  rolls  held  prima  fade  evidence  that 

the  person  in  whose  name  land  was  assessed  was  the 
owner  in  an  action  to  annul  a  tax  deed  issued  to  him. 
Matthewson  v.  Hevel : . . . .  136 

78.  Townships. — A  statute  authorizing  the  counly  board 
to  tax  one-fourth  of  the  cost  of  improving  a  road 
to  the  township  through  which  the  road  runs  held  not 
to  conflict  with  existing  provisions  for  raising  taxes 
for  township  purposes.    Hill  v.  Johnson  County,  .813,  820 

TAX  DEED— See  Quieting  Title,  7;  Taxation,  40-72. 

TELEGRAPH  COMPANIES: 

1.  Negligent  delivery  of  a  telegram. — In  an  action  for 
the  negligent  delivery  of  a  telegram  the  evidence  held 
to  warrant  exemplary  damages,  and  an  award  of  $700 
held  not  excessive.    Hollingswortk  v.  Telegraph  Co,,  472 
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TEMPORARY  INJUNCTION— See  Injunction. 

TENANCY  IN  COMMON: 

1.  Mechanic's  lien. — A  liai  created  on  a  wife's  un- 
divided interest  in  real  estate  by  her  husband  does  not 
extend  to  the  shares  of  her  cotenants,  and  after  the 
li^i  has  bemi  perfected  she  majf  purchase  and  hold 
such  shares  unencumbered  by  it.  Garrett  v.  Lof- 
tu9 556,  660 

TENANT— See  Landlord  and  Tenant, 

TENDER — See    Actions    and    Remedies,    7;    Deeds,    4; 
Costs,  l. 

TIME: 

Acceptance  of  tax  compromiae  reiohition. — See  Taxation,  8. 
Accrual    of    action. — See    Actions    and    Remsoibs;    Contbacts, 

1,   8-10;  Costs,  6;  Limitation   of  Actions,  2-7;  RAiLBOADe, 

26-80. 
Advertiaements  for  bids. — Bee  Counties,  16. 
After-acquired  property. — See  Mbchanic's  Lden,  1. 
Aire  of  affidavit  when  order  for  publication  service  is  proenred. 

— See  JUD0MBNT8,  2. 

Amendment  of  appeal  bond. — See  Bonos,  1. 

Amendment  of  information. — See  Cdminal  Law,   14. 

Amendment  of  pleadincs. — See  Plbahngs,  11. 

Bin  of  exceptions. — See  Evidbnce,  6;  Pbacticb,  Distbict  Court. 
11. 

Case-made. — See  Pbacticb,  Supbimb  Coubt,  81. 

Ehiterinff  property  on  tax  roll. — See  Taxation,  81. 

Execution  ot  ehattd  mortBa«e.— See  Bankbuptct.  2. 

Execution  of  tax  deed. — See  Taxation,  66,  66. 

Filing  statement  of  costs. — See  Pbacticb,  Supbemb  Coubt,  6. 

Forfeiture. — See  Schools  and  School  Land,  16,  16. 

Injury  to  ffrowinff  crops. — See  Damages,  14,  16. 

Issuance  of  policy. — See  Insurance,  7. 

Issuance  of  stock. — See  Cobpobations,   11. 

Laches. — See  Actions  and  Rbmbmes. 

Loss  of  time. — See  Damages.  81,  82. 

Memory  of  a  witness. — See  Evidbnob,  66. 

Notice  ot  defect  in  county  bridECs.— See  Hiohwate,  8-10. 

Notice  of  injury  and  claim  for  damaces. — See  Pssonal  In- 
juries. 

Notice  to  purchaser — fraud. — See  Judgmbnts,  16. 

Payment  for  part  performed — severable  eontraet. — See  Con- 
tracts. 1,  71.  

Payment  of  debt  by  a  surety  before  maturity. — See  Substtbhip 
and  Guaranty,  6. 

Pasrment  of  premium. — See  Insurance,  7. 

Payment  of  receiver. — See  Fees  and  Salaries,  7. 

PerfeetinE  title.~See  Sales,  2. 

Performance  of  contract. — See  Contracts,  76. 

Permanent  injuries.— See  Personal  Injuries,  60,  61,  68. 

Proof  of  death — seven  years'  unexplained  slMence. — See  Insur- 
ance, 19. 

Reasonable  time.— See  Sales.  2 ;  Schools  and  School  Land,  20. 

Recordinsr  will  of  nonresident. — See  Wills.  19,  20. 

Redemption — foreclosure   of   purchase-money   lien. — See   JUDtOAL 

SALfe.   4. 

Redemption  from  tax  sale. — See  Taxation. 

Rendition  of  a  judgment— See  Judgments. 

Statements  by  defendant  showins  maUee.— See  Damaob,  22. 

SUtute  of  limitations.— See  Limitation  of  Actions. 

Vacation  of  a  judsrment. — See  Judgments. 

TITLE  AND  OWNERSHIP: 

See  Bankruptcy;  Deeds;  Evidence.  4.  SO,  72;  Judicial  Salbb; 
Nbgotiable  Instruments,  1 ;  QunriNO  Titi«  ;  Saubb  ;  Sobools 
and  School  Land  ;  Taxation  ;  Trade-marks  ;  Wills. 

Abstract  of  title. — See  Sales. 

AbuUinE  owner.— See  Cities  and  City  OmcERS,  14. 

Adverse  possession. — See  Actions  and  Remedies,  26. 

After-acquired  property. — See  Mbchanic's  Lien.  1.  

AsslEnment — See  Contracts.  6,  6,  72;  Inburangb;  PABOBi; 
Schools  and  School  Land;  Taxation,  18.  66. 
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TITLE  AND  OWNERSHIP— (Jontinubd: 

Burden  of  proof. — S«e  Neqotiablb  Instrumbnts,  4. 
_j  Chattel  mortsaces. — See  Mobtqaoes. 

'  ":  Condemiuttion  proeeedinffs. — See  Hiohwats,  1. 

.\..>  Doubtfo]  or  unmarketable  title. — See  Spbcific  Pbtormangi. 

t.  ',  Execution  sale  of  equitable  interest — See  Judicial  Salbs,  1,  2. 

-'  Fees  of  officers. — See  Fobs  and  SAijmw,  S. 

u:  Improvements. — See  Schools  and  School  Land*  19. 

Jury  trial. — See  Jury  and  Jurobs.  2-4. 
'  r.  Laches. — See  Actions  and  RiMByns. 

LU  pendens. — See  Landlord  and  Tenant.  4.  5. 

Married  women. — See  Husband  and  Wifb,  8. 

Notice  to  purchaser. — See  Sales. 
-.  Office. — See  Ofhcb  and  OmoBES*  9;  Quo  Warbanto,  7. 

^-  Quitclaim  deed.— See  Dbbds. 

Reyersion.— See  Bankruptcy*  1. 

Shade   trees   srowiDg   in   publie   stiMta.— See  Cnns   AMD   City 
OmcBRS,  14. 

Subrogation. — See  Mortoagbs,  18. 
^  '  Tax  title.— See  Taxation. 

,  ^''  Tenants  in  common. — See  Mbchanic's  Libn,  1. 

TITLE  OP  AN  ACT — See  Constitutional  Law. 

p:«K  TORNADO  INSURANCE— See  Insurance,  18-16. 

TOWNSHIPS — See  Taxation,  78;  Highways,  11;  Exac- 
tions, 4. 

^  TRADE-MARKS: 

1.  Injunction. — A  manufacturer  who,  to  designate  his 
goods,  has  adopted  a  name  or  device  not  sobject  to 
appropriation  as  a  trade-mark  may  be  still  protected 

(  in  its  use  from  unfair  competition  if  the  circumstances 

warrant  it.    Mill  Co.  v.  Kramer 684 

2.  Right  to  use  one*s  own  name. — A  person  is  not 
prohibited  from  using  his  own  name  as  a  trade- 
mark to  articles  he  manufactures  because  it  has  first 
been  rightfully  so  used  by  another,  but  such  person 

.^  may  not  by  any  artifice  induce  purchasers  to  believe 
that  his  articles  so  marked  are  the  products  of  the 
other.    I<L 679 

^  TRANSCRIPT   OP   THE   RECORD— See   Practice,    Su- 

PREME  Court. 

TRANSPORTATION— See   Railroads. 

TREES — See  Cities  and  City  Officers,  14. 

TRESPASS  AND  TRESPASSERS: 

1.  Injunction. — A  tax-deed  holder  held  not  entitled  to 
an  injunction  against  defendants  holding  possession 
under  the  government  title.    Baker  v.  Lane 715,  719 

2.  Injury  by  a  mob. — See  Cities  and  City  Officers. 

8.  Injury  by  trespassing  animals. — ^An  oral  agree- 
ment by  adjoining  landowners  that  each  should  main- 
tain one-half  of  a  division  fence  held  enforceable. 
McAfee  v.  Walker 182,  183 

4. One  who  failed  to  keep  up  a  portion  of  a 

division  fence  in  accordance  with  an  agreement  could 
not  recover  for  iniury  by  ^espassing  animals  under 
the  statute  forbidding  the  owner  of  such  animals  to 
permit  them  to  run  at  large.    Id 182,  184 
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TRESPASS  AND  TRESPASSERS— Continued: 

5. The  distinction  between  failing  to  "confine" 

animals  and  permitting  them  to  "ran  at  large"  dis- 
cussed   Id. 185 

6.  Occupant  of  land  under  oral  contract  of  sale. — One 
who  takes  possession  of  land  under  an  oral  contract  to 
purchase  is  not  a  trespasser  in  fact,  and  specific 
performance  is  not  necessary  to  protect  him 'from 
liability  as  such.    BcUdridge  v.  Centgraf 244 

TRIAL — See  Evidence;  Instructions;  Jury  and  Jurors; 
New  Trial;  Pleadings;  Practice,  District  Court. 

TROVER  AND  CONVERSION— See  Conversion. 

TRUSTS  AND  TRUSTEES: 
S«e  Bankeuptcy;  Wills,  10. 
1.  Action  at  law  by  beneficiary. — ^Where  the  contract 
which  created  a  trust  compels  a  beneficiary  to  rely 
upon  the  trustee's  personal  liability,  the  beneficiary 
may  maintain  an  action  at  law  agamst  the  trustee  or 
his  administrator  to  recover  a  debt  matured  by  the 
terms  of  the  contract.    O'Neil  v.  Epting 245 

U. 
ULTRA  VIRESSee  C<»p<»ations. 
UMPIRE — See  Insurance,  2,  3. 
UNDUE  INFLUENCE— See  Deeds;  Wills. 
UNKNOWN  HEIRS— See  Process,  13, 14. 


VACATION — See  Judgments. 

VALUE — See  Attorneys,  2;  Damages,  14, 16;  Replevin,  8; 
Schools  and  School  Land,  1;  Taxation,  14-20. 

VARIANCE — See  Pleadings,  3. 

VENDOR  AND  PURCHASER— See  Sales;  Schools  and 
School  Land. 

VENUE: 

1.  Action  for  alimony. — The  plaintiff  in  a  suit  for  ali- 
mony need  not  be  a  resident  of  the  state  or  of  any 
county  of  the  state.    McComdck  v.  McComdck, . .  .31,    52 

2. The  suit  may  be  commenced  in  any  county 

where  defendant  may  be  summoned,  or  where  he  has 
property  subject  to  appropriation  to  pay  the  judgment 
if  he  be  a  nonresident.    IcL 31,     52 

VERDICT: 

Admonition   ursine   agreement — See   PRAcnca    DlSTtlCT   Coun. 
Amount  of  award. — See  Costs.  2 ;  Damages,  18-21. 
Award  for  injuries  not  proved. — See  Damagb,  26. 
Conelusivenees  of  flndinss. — See  Practicb,  Supbbmi  Coukt. 
Consideration  by  the  jury  of  matters  not  in  evidenee. — See  JusT 

AND  Jurors.  1. 
Contrary  to  the  evidence. — See  Niw  Trial. 
Findings  included  in  general  verdict^See  Judgmbnts,  12;  JUBT 

AND  Jurors,  12. 
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VERDICT — Continued  : 

Finding  of  fact — presumption. — See  Evidbncb.  28,  48. 

InBtnieted. — See  Instructions. 

Physical  facts  demonstrating  that  evidence  is  false. — See  Prao- 

TICB,    SUPRBMB  COURT,   87,   88. 

Special  flndinffs. — See  Jury  and  Jurors. 

VERIFICATION— See  Counties,  11. 

VESTED  RIGHTS — See  Constitutional  Law. 

VOTERS — See  Elections. 

W. 
WAIVER: 

Abstract  of  title.— See  Sales.  6-9. 

Accusation. — See  Contempt. 

Appraisement. — See  Insurance,  8. 

Condition  of  contract.— See  Contracts;  Sales,   17;  Insuranci; 

8    28    24 
Conversion.-^-See  Conversion,  8. 
Erroneous   denial   of   new   trial — refusal   to   specify   errors. — See 

New  Trial. 
Instructions. — See  Instructions. 

Jurisdiction — proceeding  to  vacate  jadffment. — See  Jurisdiction. 
Notice  of  claim  for  injuries. — See  Personal  Injuries,  68,  65. 
Pleadings. — See  Pleadings. 
Statute  of  limitations. — See  Limitation  op  Actions. 

^ARD — See  Guardian  and  Ward. 

WARRANT— See   Criminal  Law,   21;    False   Imprison- 
ment, 1. 

17ARRANTIES— See  Contracts,  83,  84;  Sales,  41,  42. 

WATERS  AND  WATERCOURSES: 

1.  Obstruction  of  a  stream — injury  to  riparian 
owner. — An  allegation  that  defendant  in  laying  its 
tracks  over  a  stream  and  adjacent  lowland  negli- 
gently omitted  to  provide  an  outlet  for  water  over- 
flowing the  banks  during  floods  that  were  to  have  been 
anticipated,  thus  causing  injury  to  plaintiff's  land, 
stated  a  cause  of  action.    Roland  v.  Railway  Co 546 

WIFE — See  Husband  and  Wife. 

^ILLS: 

1.  Alteration  or  Mutilation.— See  Nos.  22-24. 

2.  Cancellation  of  deed  fraudulently  procured  from  a 
testator. — An  action  by  a  devisee  of  a  valid  will  to 
cancel  a  deed  the  testator  was  fraudulently  procured 
to  execute  when  he  was  of  unsound  mind  is  equitable 

•  in  character  J  and  neither  party  is  entitled  to  a  jury 

trial.    Hospital  Co,  V.  Philippi 64,    68 

3.  Where,  before  a  will  was  probated,  a  devisee 

sued  to  cancel  a  deed  executed  by  the  testator,  but 
after  probate  filed  an  amended  and  supplemental  pe- 
tition, on  which  the  cause  was  tried,  an  objection  that 
the  action  was  prematurely  brought  became  imma- 
terial.    Id 64,    68 

4. A  deed  void  because  the  grantee  knew  of  the 

g[rantor's  insanity  and  paid  only  a  nominal  considera- 
tion did  not  revoke  a  will  previously  made  by  the 
grantor,  and  a  devisee  under  the  will  had  sufficient  in- 
terest to  maintain  an  action  to  cancel  the  deed,  al- 
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WILLS — Continued: 

though  there  had  been  no  disaffirmance  of  the  deed  or 
tender  of  the  consideration  paid  by  the  erantee. 
Id 64,     68 

5.  Construction. — (See,  also,  No.  21.)  In  construing  a 
will  the  meaning  of  the  words  used  will  be  .expanded 
or  restricted  so  as  best  to  express  the  purpose  and 
intent  of  the  testator.    Blair  v.  Blair 464 

6. Where  one  part  of  a  will  clearly  indicates  a 

disposition  to  create  an  estate  in  fee  it  will  not  be 
restricted  to  anjr  less  estate  by  subsequent  vague  or 
doubtful  expressions.    Holt  v.  Wilson 20S 

7.  Rules  for  the  construction  of  wills  stated  and 

discussed.     Id 268, 

8, Punctuation   is  not   to   be   re^rded   if  any 

change  therein  will  render  the  meanmg  of  the  in- 
strument more  obvious.    Id, 269- 

9.  Draftsman  a  beneficiary  and  a  relative. — The  fact 
that  a  will  was  Written  by  the  testator's  dau^ter, 
who  was  named  as  a  ben^[ciary,  did  not  raise  a  pre- 
sumption of  undue  influence.    Sellards  v,  Kirhy,  .291,  294- 

10.  Nor  did  it  make  a  case  for  the  application  of 

the  statutory  provision  that  a  will  writtcoi  by  a  prin- 
cipal beneficiary  and  confidential  agent  can  not  be 
held  valid  unless  it  be  affirmatively  shown  that  the 
testator  knew  its  contents  and  had  independent  advice. 

Id.    291,  296. 

11.  Identification — separate  sheets  of  paper. — The  con- 
nection of  the  subject  matter  of  separate  sheets  of 
paper,  the  last  one  hem^  signed,  was  suffici^it  to 
establish  prima  fficie  the  identity  of  the  other  sheets 

as  parts  of  a  will.    Id 291,  298 

12.  Independent  advice — knowledge  of  contents. — See 
Nos.  9,  10. 

18.  Nonresident.— See  Nos.  19,  20. 

14.  Probate.— See  Nos.  3,  9-11,  22,  28. 

15.  Provision  for  widow — amount  "required  for  sup- 
port and  maintenance." — Where  a  will  makes  pro- 
vision for  the  ''support  and  maintenance  of  the 
widow''  the  quoted  words  will  be  given  a  broad  sig- 
nificance if  there  be  no  langruage  limiting  their 
meaning.    Blair  v.  Blair 464- 

16.  A  provision  that  the  widow  might  draw  from        . 

the  estate  all  money  "required"  for  her  support  and 
maintenance  interpreted  to  mean,  not  the  amount 
necessary,  but  such  amount  as  she  might  wish  to  use 

for  support  and  maintenance.    Id 465- 

17.  Provision  for  widow — diversion  of  the  fund. — The 
provision  made  by  a  testator  for  the  support  and 
maintenance  of  his  widow  can  not  be  used  for  a  pur- 
pose wholly  foreign  to  her  maintenance  or  personal 
expenses.     Id, 464^ 

18.  Punctuation. — See  No.  8. 

19.  Record.— (See,  also.  Actions  and  Rbmedibs,  27.) 
The  statute  providing  that  a  purchaser  in  good  faith, 
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WILLS — Continued  : 

without  knowledge  of  a  will,  deriving  title  from 
heirs  of  a  nonresident,  shall  not  be  defeated  by  pro- 
duction of  the  will  unless  it  is  offered  for  record 
within  two  years  of  the  final  probate  does  not  protect 
a  tax-deed  holder.    Harris  v,  Defenhaugh 765,  768 

20.  In  order  to  bring  himself  within  its  protec- 
tion he  must  be  a  purchaser  in  good  faith  and  have 
acquired  from  the  testator  or  the  heirs  or  devisees 

of  the  testator.    Id 765,  768 

21.  Repugnant  provisions. — (See,  also.  No.  6.)  A 
devise  of  an  estate  in  fee  was  not  cut  down  to  a  life 
estate  with  a  vested  remainder  by  subsequent  lan- 
guage.   Holt  V,  Wilson 268 

22.  Revocation. —  (See,  also,  No.  4.)  Where  a  testator 
signed  a  will  below  the  attestation  clause,  but  when 
offered  for  probate  the  signature  had  been  partially 
erased  and  his  name  written  above  such  clause,  ap- 
parently by  himself,  the  will  was  properly  admitted 

to  probate.    Sellards  v,  Kirby 292,  297 

23.  Generally  where  a  mutilated  will    is    found 

among  the  testator's  effects  the  presumption  arises 
that  tiie  mutilation  was  his  own  act,  done  with  a  re- 
voking purpose.     Id 298 

24.  If  a  testator  erase  his  signature,  intending  a 

revocation,  a  subsequent  unattested  signing  could 
not  revive  the  will.    Id 298 

25.  Signature  of  testator. — (See,  also,  No.  22.)  The 
validity  of  a  will  is  not  affected  because  the  testator's 
signature  is  below  the  attestation  clause.    Id 300 

26.  If  a  testator  erase  his  sig^iature,  intending  a 

revocation,  a  subsequent  unattested  signing  could  not 
revive  the  will.     Id 298 

27.  Undue  influence. — See  Nos.  9,  10. 

28.  Witnesses  to  prove  execution. — (See,  also.  No.  26.) 
The  statute  making  void  a  devise  to  a  witness  to  a 
will  which  can  not  be  proved  without  his  testimony 
applies  only  to  attesting  witnesses.  Sellards  v. 
Kirby     291,  293 

29.  Words  to  convey  a  fee. — Words  that  will  devise  an 
estate  in  fee  stated.    Holt  v,  Wilson 272 

WITNESSES: 

Cro0S-«9csmin«tion. — See  Evidbncb. 

Interest  of  witness.— See  Evidencb. 

Intimidation. — See  Evidence,  47.  76. 

Memory  of  a  witneee. — See  Evidence. 

Opinions  and  conclusions. — See  Evidence. 

Perjury. — See  Judgments,  14,  18. 

Privileged  communications. — See  Evidence. 

Self-incriminatins  testimony. — See  Criminal  Law. 

Testimony  by  a  witness  as  to  his  state  of  mind. — See  Evidence. 

Testimony  shown  to  be  false  by  physical  facts. — See  Practice, 

Supreme  Court,  87.  88. 
Transactions  with  persons  since  deceased. — See  Evidencb. 
Weight  and  credibility  of  testimony. — See  EMdencb. 
Wills.— See  Wills. 

WOMEN— See  Elections,  4. 
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WORDS,  PHRASES  AND  MAXIMS: 

"Advcree." — S«e  Plbanngs.  80. 

"All  my  property." — See  Wills,  29. 

"All  persons  interested  or  bavins  an  interest  in  the  prop- 
erty."— See  Bonos,  18. 

"Another." — See  Elbctions,  2. 

"Any." — See  Pbbsonal  Injuribs,  23. 

"Be  a  party  in  carrying  on  any  works  of  internal  improve- 
ment."— See  Constitutional  Law.  21. 

"Block." — See  Cities  and  City  Office^,  8. 

"City  courts." — See  Jurisdiction,  8. 

"City  officers." — See  Cities  and  City  Officers,  10. 

"Confine." — See  Trespass  and  Trbsfassbrs,  6. 

"Contributory   neKlisrence" — See   Personal   Injuries,    6. 

"Corruption." — See  Office  and  Officers,  16,  16. 

"Creditors." — See  Taxation,  12. 

"Damages." — See  Replevin,  2. 

"Double-line   rates." — See  Railroads,   89. 

"Doubtful  title." — See  Specific  Performance.  4. 

"Encumbrance." — See  Insurance.  20. 

"Estate." — See  Criminal  Law,  4. 

"Exercise  ordinary  care." — See  Personal  Injuribb.  42. 

"For  lands  for  risrht  of  way,  depot  grounds  and  terminal  faeiU- 
ties." — See  Cities  and  City  Officers,  8.  9. 

"Fraud  practiced  by  the  successful  party." — See  Judqmbnts,  8. 

"Heirs." — See  Process,  18. 

"His  heirs  or  assifirns." — See  Taxation,  41. 

"Indebtedness  shall  be  deemed  insecure." — See  Rsplbvin,  11. 

"Injury  to  the  person." — See  Personal  Injuries,  60,  61. 

"Irregularity." — See  Judgments,   46. 

"Know." — See  Personal  Injuries,  86. 

"Last  clear  chance." — See  Personal  Injuries.  6. 

"Manufacture  and  sale." — See  Intoxicating  Liquors,  2. 

"Manufacturing  establishment" — See  Personal  Injubibb.  80. 

"Moneyed  corporation." — See  Criminal  Law,  7. 

"Nesrlect  of  official  duty." — See  Office  and  Officers,  21.  22. 

"No  person  bid." — See  Taxation,  5. 

"Or  after."— See  Wills,  21. 

"Prejudicial." — See  Plbadinos,  80. 

"Purchaser." — See  Schools  and  School  Land,  11. 

"Qualified  voters." — See  Elections,  4. 

"Required." — See  Wills,  16. 

Res  judicata. — See  Judgments. 

Respondeat  superior. — See  Cities  and  City  Officers.  12,  18. 

"Running  at  larse." — See  Trespass  and  Trespassks,  6. 

"Said  property  could  not  be  sold." — See  Taxation,  64. 

"Sale  after  six  months." — See  Judgments,  86. 

"Second."— See  Elections,  2. 

"Sinsrle-line  rates." — See  Railroads,   39. 

"Support  and  maintenance." — See  Wills,  15. 

"The  residue  of  my  estate." — See  Wills,  29. 

"The  rest."— See  Wills,  29. 

"Ultra  vires." — See  Corporations. 

"Unavoidable  accident." — See  Railroads,  16. 

"Unknown  heirs." — See  Process,  18. 

"Unlawful  intent." — See  Criminal  Law,  11. 

"Unmarketable  title." — See  Specific  Performance,  4. 

"Usual  and  ordinary  caution." — See  Criminal  Law,  11. 

"With  due  diligence." — See  Process,  7. 

"Witness  to  the  will."— See  Wills,  28. 

WRITINGS: 

Aeknewledgment  of  execution. — See   Officb  and  Owwicma. 

Alteration  or  mutilation.— See  Nbgotiablb  Insteumbnts;  Wille. 

Cancellation. — See  Contracts,  84,  86,  70;  Deds. 

Consent  of  mortgacee  of  chattels. — See  Sales.  26. 

Construction. — See  Contracts;  Wills. 

Evidence. — See  Practice.  Supreme  Court,  12. 

Identification — separate  sheets  of  paper. — See  Wills. 

Memorandum. — See  Spectfic  Performance.  1,  2. 

Notice  of  claim  for  injuries. — See  Personal  iNjURns. 

Parol  or  extrinsic  evidence. — See  Evidence. 

Reformation. — See  Contracts;  Taxation,  42. 

Renewal  contract — See  Insurance. 

Signature. — See   Bonds.    1.    2;    Contracts.    4.   6,   72;   CRnoNAL 

Law.  9,  10;  Pleadings,  11;  Wills,  22.  26,  26. 
iBtatute  of  frauds.— See  Fraud;  Specific  Pbbpokmanob. 
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